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This  sectioo  of  the  FEDERAL  REGISTER 
contains  rsguiatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  ar>d  codified  in  the  Code  of 
Feder^  Regulatkx^,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

Thie  Code  of  Federal  Reguiatkxts  is  sold  by 
the  Superlnterxlent  of  Dr^uments.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 

Application  for  Crop  Insurance; 
Regulations  for  the  1993  and 
Succeeding  Crop  Years;  the  Crop 
insurance  Application 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FOC)  amends  the  General 
Administrative  Regulations  by  adding  a 
general  statement  to  the  application 
making  applicants  aware  of  their 
responsibility  to  comply  with 
“Sodbuster  and  Swampbuster” 
provisions  of  the  Food  Security  Act  of 
1985. 

EFFECTIVE  DATE:  April  7,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mari  L.  Dunleavy,  Acting  Director, 
Regulatory  and  Procedural 
Development,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250; 
Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  by  this  rule 
under  those  procedures.  The  sunset 
review  date  established  for  these 
regulations  is  October  1, 1997. 

Kathleen  Connelly,  Acting  Manager, 

F  QC,  has  determine  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  indxistries, 
federal,  state,  or  local  governments,  or  a 


geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Kathleen  Connelly  also  certifies  that 
this  action  will  not  increase  the  federal 
paperwork  burden  for  individuals,  small 
businesses,  and  other  persons.  The 
action  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  or  on  the  farmers 
served  by  this  totally  voluntary  crop 
insurance  program  because  this  action 
does  not  require  significant  actions  on 
their  part.  This  action  imposes  no 
additional  burden  on  the  insured 
farmer,  does  not  require  participation  in 
the  program,  or  increase  what  is 
currently  paid  to  gain  insurance 
protection.  Further,  this  action  requires 
of  the  reinsured  company  or  sales  and 
service  contractor  what  is  considered 
normal  and  customary  in  the  ordinary 
conduct  of  business.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  notice  related  to  7  CFR 
peirt  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35],  FQC  is  required  to  submit 
to  the  Office  of  Management  and  Budget 
(OMB)  any  required  collection  of 
information.  I^rsuant  to  this 
requirement,  FQC  has  submitted  the 
crop  insurance  applicaticm  (FQ-12} 
contained  in  this  rule  to  OMB  for 
approval. 

Amendments  to  the  Food  Security  Act 
of  1985  (Pub.  L.  99-198)  specifically 
require  that,  in  order  to  be  eligible  for 
Federal  Crop  Insurance  benefits,  an 


applicant  must  comply  with  all 
conservation  requirements  (Sodbuster/ 
Swampbuster).  Therefore  it  is 
determined  that  this  amendment 
conforms  the  regulation  to  the  statutory 
requirements. 

Accordingly,  pursuant  to  5  U.S.C. 

553,  as  this  rule  is  interpretive,  good 
cause  is  foimd  to  make  this  rule  final 
upon  publication. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C 
1501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  General  Administrative  Regulations 
(7  CFR  part  400)  by  amending  subpart 
D  to  read  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  400,  subpart  D  continues  to  read  as 
follows: 

Subpart  D — Application  for  Crop 
Insurance;  Regulations  for  the  1993 
and  Succeeding  Crop  Years 

Authority:  7  U.S.C  1506, 1516. 

1  a.  The  heading  for  subpart  D  is 
revised  to  read  as  set  forth  above. 

2.  Section  400.38  is  amended  by 
revising  all  text  that  appears  before  the 
"Collection  of  Information  and  Data 
(Privacy  Act)"  statement,  as  follows: 

S  400.38  The  crop  insurance  application. 
United  States  Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 
Crop  Insurance  Application 
Continuous  Contract 


1.  Name  of  Applicant 


2.  Applicant’s  Authorized  Representative 


3.  Street  or  Mailing  Address 


4.  City  and  State 


5.  ZIP  Code 

1  H  1-1  11  11  1-i  li  11  11  1 

I  1 

6.  State  County 

I  11  11  11  II  1 

7.  Contract  Number 


8.  County 
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9.  State 


(  1(  II  11  II  II  H  1 

10.  Identification  Number 

I  II  II  II  II  1 

11.  SSN  TAX 


12.  Type  of  Entity 

13.  Is  Applicant  Over  18:  Yes. 

No _ 


If  No,  Date  of  Birth 

A.  The  applicant  subject  to  the  provisions 
of  the  regulations  of  the  Federal  Ctep 
Insurance  Corporation  (herein  called 
“Corporation”),  hereby  applies  to  the 
Corporation  for  insurance  on  the  applicant’s 
share  in  the  crop(s)  shown  below  planted  or 
grown,  whichever  is  applicable,  on  insurable 
acreage  as  shown  on  the  county  actuarial 


table  for  the  above-stated  county.  The 
applicant  elects  from  the  actuarial  table  the 
coverage  level  and,  where  applicable,  a  price 
election,  amount  of  insurance  or  plan  of 
insiuance.  The  premium  rate  and  applicable 
production  guarantee  or  amount  of  insurance 
per  acre  shall  be  those  shown  on  the 
applicable  county  actuarial  table  filed  in  the 
service  office  for  each  crop  year. 


14.  Effective  crop 
year 


15.  Crop 


16.  Type,  class, 
plan  of  ins. 


17.  Price  elec¬ 
tion  or  amount 
of  ins. 


18.  Level  elec¬ 
tion 


19 

(A) 


For  agency  use  only 


20.  21. 
'  (P) 


N  S  I  O  T— F  U  R 

23.  Crop(s)  NOT  insured  the  first  year: 


B.  This  application  is  hereby  accepted  by 
the  Corporation  except  that  the  Corporation 
may  reject  the  application  on  the  basis  that 
(1)  the  Corporation  has  determined  that  the 
risk  is  excessive  under  the  provisions  of  the 
individual  crop  insurance  regulations;  (2) 
any  material  fact  is  concealed  or 
misrepresented  or  fraud  occurs  in  the 
application;  or  submission  of  the  application; 
(3)  the  applicant  is  indebted  to  any  United 
States  Government  Agency  and  that 
indebtedness  is  delinquent;  (4)  the  applicant 
is  indebted  for  crop  insurance  coverage 
provided  by  any  company  reinsured  by  the 
Corporation  and  that  indebtedness  is 
delinquent;  (5)  the  applicant  previously  had 
crop  insurance  terminated  for  violation  of  the 
terms  of  the  contract  or  the  regulations,  or  for 
failure  to  pay  the  applicant’s  indebtedness; 

(6)  the  applicant  is  debarred  by  any  United 
States  Government  Agency;  or  (7)  the 
applicant  has  failed  to  provide  complete  and 
accurate  information  to  material  requests  this 
application. 

Rejection  shall  be  accomplished  by 
depositing  notification  thereof  in  the  United 
States  mail,  postage  paid  to  the  above 
address.  Unless  rejected  as  provided  above, 
or  the  time  for  filing  applications  has  passed 
at  the  time  this  application  is  filed,  the 
contract  shall  be  in  effect  for  the  crops  and 
crop  years  specified  and  shall  continue  for 
each  succeeding  crop  year  until  cancelled  or 
terminated  as  provided  in  the  contract.  This 
accepted  application,  the  insurance 
policy(ies),  the  applicable  appendix(es),  and 
the  provisions  of  the  county  actuarial  table 
showing  the  insurable  and  uninsurable 
acreage  coverage  levels,  premium  rates,  and 
where  applicable,  the  production  guarantees. 


amounts  of  insurance,  or  plans  of  insurance 
shall  constitute  the  contract.  No  term  or 
condition  of  the  contract  shall  be  waived  or 
changed  except  in  writing  by  the 
Corporation. 

24. 1  1  Applicant  does  not  have  like 
insurance  on  any  of  the  above  crops. 

25. 1  1  Previous  Carrier: 


26. 1  1  Policy  Number: 


27. 1  1  Applicant’s  Signature 


28. 1  ]  Date 

I  II  II  II  II  II  II  1 

29.  Code  No. 


30.  Witness  to  Signature 


31.  Location  of  Farm  Headquarters 


32.  Address  of  Your  Service  Office 

Phone:  - 

Phone:  - 

I  am  aware  and  agree  to  comply  with  all 
requirements  regarding  the  conservation 
provisions  of  the  Food  Security  Act  of  1985 
(the  Act)  Sodbuster/Swampbuster  provisions. 
I  understand  that  I  must  be  in  compliance 
with  the  Act  including  reporting 
requirements  to  the  applicable  ASCS  office 
for  a  crop  insurance  indemnity  to  be  paid.  I 
also  understand  that  if  I  have  not  met  these 
requirements,  or  if  ASCS  determines  that  I 
am  out  of  compliance,  an  indemnity  payment 
will  not  be  made  on  this  policy.  Any 
graduated  sanctions  imposed  by  any  agency 
under  the  Act  must  be  paid  in  foil  prior  to 
receipt  of  any  of  any  indemnity  paid. 
Signature  of  Insured  - 


Date  - 

Agent’s  Initials  - 

See  Reverse  Side  of  Form  for  Statement 
Required  by  Privacy  Act  of  1974. 

33.  Page _  of _  pages 

***** 

Done  in  Washington,  DC,  on  April  1, 1993. 
Kathleen  Connelly, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

IFR  Doc.  93-8107  Filed  4-6-93;  8:45  am] 
BILUNQ  CODE  341(M)a-M 


7  CFR  Part  4(X) 

General  Administrative  Regulations; 
Food  Security  Act  of  1985, 
Implementation;  Denial  of  Benefits 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  amends  the  General 
Administrative  Regulations  to  be 
consistent  with  language  found  in  the 
Food  and  Security  Act  of  1985  as 
amended  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
EFFECTIVE  DATE:  April  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mari  L.  Dunleavy,  Acting  Director, 
Regulatory  and  Procedural 
Development,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  E)C  20250. 
Telephone  (202)  254-8314. 


Federal  Register  /  Vol.  58,  No.  65  /  Wednesday,  April  7,  1993  /  Rules  and  Regulations  17945 


SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  imder  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  by  this  rule 
under  those  procedures.  The  sunset 
review  date  established  for  these 
reflations  is  October  1, 1997. 

Kathleen  Coimelly,  Acting  Manager, 
FCIC,  has  determine  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individuals  industries, 
federal,  state,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Kathleen  Connelly  also  certifies  that 
this  action  will  not  increase  the  federal 
paperwork  burden  for  individuals,  small 
businesses,  and  other  persons.  The 
action  wilt  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  or  on  the  farmers 
served  by  this  totally  voluntary  crop 
insurance  program  because  this  action 
does  not  require  significant  actions  on 
their  part.  This  action  imposes  no 
additional  burden  on  the  insured 
farmer,  does  not  require  participation  in 
the  program,  or  increase  what  is 
currently  paid  to  gain  insurance 
protection.  Further,  this  action  requires 
of  the  reinsured  company  or  sales  and 
service  contractor  w^t  is  considered 
normal  and  customary  in  the  ordinary 
conduct  of  business.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  I^ulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  f  ality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  lack  of  general  conformity 
existing  in  FQC’s  regulations 


concerning  denial  of  benefits  and 
graduated  sanctions  has  resulted  in 
considerable  duplication  of  effort 
between  FQC,  other  USDA  agencies, 
and  the  insurance  industry.  The  revised 
provisions  will  provide  greater 
conformity  with  the  language  found  in 
the  Food  Security  Act  of  1985  and 
should  eliminate  unnecessary 
confusion.  The  rule  also  addresses 
graduated  sanctions  which  may  be 
imposed  on  an  insured  who  fails  to 
meet  the  requirements  of  the  sodbuster 
and  swampbuster  provisions  contained 
in  the  Food  Security  Act  of  1985. 

Amendments  to  the  Food  Security  Act 
of  1985  (Pub.  L.  99-198)  allow 
graduated  sanctions  and  cause  FQC’s 
present  regulation  Subpart  F  of  7  CFR 
part  400  to  no  longer  ccmfbrm  to  the 
statutory  requirements  because  the 
sanctions  required  by  FCIC’s  regulation 
impose  a  stricter  penalty.  Additionally, 
it  has  been  determined  that  the 
requirement  of  obtaining  the  AD-1026 
prior  to  the  sales  closing  date  is 
unmanageable  and  requires  much 
'additional  paperwork  and  effort  on  the 
part  of  both  the  insured  and  the  agent. 
Therefore  it  is  determined  that  this 
amended  relieves  an  unnecessary 
restriction  and  conforms  the  regulation 
to  the  statutory  requirements. 

Accordingly,  pursuant  to  5  U.S.C. 

553,  as  this  rule  is  interpretive  and 
relieves  a  restriction,  good  cause  is 
foimd  to  make  this  rule  final  upon 
publication. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C. 
1501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  General  Administrative  Regulations 
(7  CFR  part  400)  by  amending  subpart 
F  to  read  as  follows: 

Subpart  F — Food  Security  Act  of  1985, 
Implementation;  Denial  of  Benefits 

1.  The  authority  citation  for  7  CFR 
part  400,  subpart  F  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  1501  et  seq. 

2.  Section  400.47  is  amended  by 
removing  paragraphs  (d)  and  (e); 
redesignating  paragraphs  (f),  (g),  (h).  and 
(i)  as  paragraphs  (d),  (e).  (f)  and  (^;  and 
revising  paragraph  (a)  to  read  as  follows: 

§400.47  Denial  of  crop  Insurance. 

(a)  Any  {)erson  convicted  tmder 
Federal  or  State  law  of  planting, 
cultivating,  growing,  producing. 


harvesting  or  storing  a  controlled 
substance  in  any  crop  year  will  be 
ineligible  for  crop  insurance  during  that 
crop  year  and  the  four  succeeding  crop 
years. 

(1)  The  insurance  of  such  person 
insured  by  FCIC  who  foxmd  to  be 
ineligible  undw  paragraph  (a)  of  this 
section  will  be  null  and  void,  and  any 
indemnity  paid  on  such  insurance  must 
be  returned  in  full  to  FQC.  Any 
premium  paid  for  insurance  coverage 
declared  null  and  void  will  be  returned, 
less  a  reasonable  amotmt  for  expenses 
and  handling  not  to  exceed  20  percent 
of  the  premium  paid. 

(2)  Any  person  ineligible  for  crop 
insurance  under  the  provisions  of 
paragraph  (a)  of  this  section  may  make 
application  for  crop  insurance  for  the 
crop  year  following  the  applicable 
period  of  ineligibility  by  submitting  a 
new  application.  The  previous 
application  and  policy  of  insurance  will 
be  cancelled. 

***** 

3.  Section  400.49  is  revised  to  read  as 
follows: 

§400.49  Certification. 

Each  applicant  for  insurance  under 
the  Federal  Crop  Insurance  Act.  as 
amended,  is  required  to  certify  on  Form 
AD-1026  (Highly  Erodible  Land  and 
Wetland  Conservation  Certification)  that 
such  applicant  will  not  produce  an 
agricultural  commodity  on  highly 
erodible  land  or  converted  wetland 
during  the  applicable  crop  year  unless 
such  production  is  exempt  in 
accordance  with  the  provisions  at  7  CFR 
12.5.  Failure  of  the  applicant  to  certify 
with  the  appropriate  agency  in  a  timely 
manner  or  to  remain  in  compliance  may 
result  in  denial  of  crop  insurance  and 
certain  benefits  associated  with  the  crop 
insuremce  program. 

4.  Section  400.50  is  added  to  subpart 
F  to  read  as  follows: 

§400.50  Graduated  sanctlona. 

A  person  who  is  determined  under  7 
CFR  12.4  to  be  ineligible  for  certain 
United  States  of  Agriculture  (USDA) 
benefits  as  the  result  of  producing  an 
agricultural  commodity  on  highly 
erodible  land  and/or  production  of  an 
agricultural  commodity  on  a  wetland 
may  regain  eligibility  for  crop  insurance 
if  the  appropriate  agency  determines  the 
person  qualifies  for  a  good  faith 
exemption,  or  if  any  sanction  imposed 
upon  that  person  has  been  satisfied. 
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Done  in  Washington,  DC  on  April  1, 1993. 
Kathleen  Connelly, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  93-8108  Filed  4-6-93;  8:45  am] 
MUJNO  CODE  M10-0a-M 


Agricultural  Marketing  Service 
7  CFR  Parto  1001  and  1002 
[DA-93-02] 

Milk  in  the  New  England  and  New  York- 
New  Jersey  Marketing  Areas;  Order 
Suependirig  Certain  Provisions 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends  for  the 
months  of  March  through  November 
1993  the  provisions  of  the  seasonal 
production  incentive  payment  plans  of 
the  New  England  and  New  York-New 
Jersey  Federal  milk  orders  that  require 
20  cents  in  March,  30  cents  in  April, 
and  40  cents  in  May  and  June  to  be 
deducted  from  payments  to  producers. 
The  suspensions  are  necessary  to 
increase  the  cash  flow  of  dairy  farmers 
this  spring  when  some  of  them  will  be 
facing  financial  difficulties.  The 
suspensions  were  requested  by 
cooperative  associations  representing 
producers  who  provide  much  of  the 
milk  supply  for  the  two  mcukets. 
EFFECTIVE  DATE:  March  1, 1993  through 
November  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 

Issued  February  17, 1993;  published 
February  23, 1993  (58  FR  10993). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Piursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  dairy  farmers  and 
will  have  no  impact  on  regulated 
handlers. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 


the  criteria  in  Executive  Order  12291, 
and  has  been  determined  to  be  a  "non¬ 
major”  rule. 

This  suspension  of  rules  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  eflect.  This 
action  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Sectary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  established  in 
accordance  with  law  and  requesting  a 
modification  of  an  order  or  an 
exemption  from  the  order.  A  handler  is 
aflorded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  orders  regulating  the 
handling  of  milk  in  the  New  England 
and  New  York-New  Jersey  marketing 
areas. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
February  23, 1993  (58  FR  10993) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  orders. 
Interested  persons  were  aflorded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  Three 
comments  were  received  and  they  are 
summarized  in  the  statement  of 
consideration. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  March  through  November 
1993  the  following  provisions  of  the 
orders  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

1.  Paragraphs  (c)  and  (d)  of  §  1001.62 
and 

2.  Paragraphs  (d)  and  (e)  of  §  1002.61. 


Statement  of  Consideration 

The  action  suspends  for  the  months  of 
March  tlirough  November  1993  the 
provisions  of  the  New  England  and  New 
York-New  Jersey  orders  that  require 
deductions  from  and  additions  to 
producer  blend/uniform  prices  to  be 
made  for  the  purpose  of  encouraging 
dairy  farmers  to  level  out  their 
production  during  the  year.  The 
provisions  provide  for  the  deduction  of 
20  cents  per  hundredweight  from  the 
blend/imiform  price  paid  to  producers 
to  be  made  for  the  month  of  March,  30 
cents  for  the  month  of  April,  and  40 
cents  for  May  and  June.  The  funds 
retained  firom  these  deductions  are  then 
added  to  the  pooled  milk  values  under 
the  two  orders  in  the  amounts  of  25,  30, 
and  30  percent  of  the  total  deducted  for 
the  months  of  August.  September,  and 
October,  respectively.  The  remaining  15 
percent  plus  interest  earned  on  the 
aggregate  funds  is  added  for  the  month 
of  November.  By  artificially  depressing 
producer  income  in  the  spring  and 
enhancing  it  above  otherwise  prevailing 
levels  in  the  fall,  the  provisions  provide 
an  incentive  to  producers  to  level  out 
the  seasonality  of  their  milk  production 
to  more  closely  reflect  fluid  milk 
demand  patterns. 

The  suspensions  were  requested  on 
behalf  of  twelve  cooperative 
associations  representing  over  70  and  40 
percent  of  the  producers  associated  with 
the  New  England  and  the  New  York- 
New  Jersey  orders,  respectively.  The 
cooperative  associations  proposing  the 
suspensions  are  Agri-Mark,  Inc., 

Atlantic  Dairy  Cooperative,  Inc., 
Chateaugay  Cooperative  Marketing 
Association,  Inc.,  Conesus  Milk 
Producers  Cooperative  Association,  Inc., 
Dairylea  Cooperative.  Inc.,  Eastern  Milk 
Producers  Cooperative  Association,  Inc., 
Franklin-St.  Lawrence  Cooperative,  Inc., 
Konhokton  Milk  Producers  Cooperative 
Association,  Inc.,  Middlebury  Milk 
Producers  Cooperative  Association,  Inc., 
St.  Albans  Cooperative  Creamery,  Inc., 
Sullivan  County  Dairy  Association,  Inc., 
and  Upstate  Milk  Cooperatives,  Inc. 

Proponents  contend  the  suspensions 
are  needed  because  of  the  decline  in 
blend  prices  paid  to  producers 
anticipated  by  the  cooperatives  for  the 
spring  months  of  1993.  The  proponents 
stated  that  the  expected  blend  prices,  if 
adjusted  by  the  "Louisville  plan" 
deductions,  would  be  even  further 
below  dairy  farmers'  cash  costs  than  the 
unadjusted  prices  would  be.  In  addition 
the  adjustment  would  occur  at  a  time 
when  farmers  will  need  money  for 
planting  and  other  expenses. 

The  proponents  explained  that  the 
further  reduction  of  pay  prices  to 
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producers  this  spring  due  to  the 
open'tion  of  the  seasonal  incentive 
plans,  beyond  that  resulting  from 
anticipate-'^  supply-demand  conditions 
and  occurring  at  a  time  when  farm  cash 
requirements  are  at  their  seasonal  peak, 
would  accentuate  the  financial 
problems  expected  from  the  drop  in 
milk  prices  in  the  coming  spring.  The 
proponents  indicated  that  there  will  be 
some  price  recovery  in  the  coming  fall 
to  a  level  near  that  of  last  fall,  thereby 
providing  for  the  seasonal  price  swings 
intended  under  the  "Louisville”  plan. 

Three  comments  were  filed  by 
interested  parties  in  response  to  the 
invitation  in  the  notice  proposing  this 
action.  Crowley  Foods,  Inc.  and  Oneida- 
Lewis  fried  comments  in  support  of  the 
proposed  action.  The  Oneida-Lewis 
comments  stated  that  blend  prices  are 
expected  to  fall  below  $11.00  for  the 
next  three  months  at  a  time  when 
income  is  needed  to  meet  large  expenses 
that  come  with  spring.  The  comments 
pointed  out  that  the  action  would  have 
no  impact  on  handlers’  income  or 
expenses. 

Comments  opposing  the  suspension 
were  received  from  Allied  Federated 
Cooperatives  (Allied),  a  federation  of  29 
bargaining  and  marketing  local 
cooperatives,  comprised  of  nearly  1,500 
or  9  percent  of  the  16,800  dairy  farmers 
supplying  these  markets.  The  comments 
claimed  ^at  low  farm  prices  and 
seasonality  are  two  separate  issues  and 
that  low  farm  gate  prices  will  not  be 
helped  by  removing  the  seasonality 
provisions. 

Allied’s  opposing  comments  stated 
that  market  statistics  indicate  that  a 
seasonal  incentive  program  is  still 
needed.  Commentors  argued  that 
producers  have  been  successful  in 
decreasing  swings  in  production 
between  the  spring  and  fall  months  from 
1965  to  1985.  The  comments  claimed 
that  the  Louisville  Plan  has  been  a  part 
of  that  success.  However,  the  comments 
pointed  out  for  the  years  of  1990  and 

1992,  statistics  show  movement  toward 
a  greater  seasonality  problem.  The 
Allied  comments  added  that  keeping  the 
plan  in  place  helps  address  the  problem 
of  seasonality  while  farmers  as  a  group 
do  not  lose  money,  nor  is  any  new 
money  generated,  by  the  Louisville 
Plan. 

The  blend  prices  paid  to  producers 
under  the  orders  are  predicted  to 
decline  during  the  spring  months  of 

1993.  'The  further  reduction  of  pay 
prices  to  producers  this  spring  due  to 
the  operation  of  the  seasonal  incentive 
plan,  beyond  that  resulting  firom 
anticipated  supply-demand  conditions 
and  occurring  at  a  time  when  farm  cash 
requirements  are  at  their  seasonal  peak, 


would  accentuate  any  frnancial 
problems  farmers  may  have  from  the 
reduction  in  milk  prices  in  the  coming 
spring.  Normal  seasonal  price  variations 
will  result  in  increased  prices  in  the  fall 
months,  when  the  seasonal  payment 
plans  would  operate  to  enhance  prices 
to  producers.  Therefore,  producers  who 
have  made  an  effort  to  shift  production 
from  spring  to  fall  should  benefrt  from 
higher  prices  in  the  coming  fall  months. 

It  is  evident  that  there  is  widespread 
support  for  this  action  among  prc^ucers 
supplying  these  two  markets. 

Proponents  note  that  the  position  of 
some  dairy  farmers  is  such  that  they 
cannot  afford  to  take  lower  returns  in 
the  spring  in  exchange  for  higher  prices 
in  the  fall. 

'Therefore,  the  seasonal  incentive 
plans  of  the  two  markets  are  hereby 
suspended  for  tbe  months  of  March 
through  November  1993.  It  is  imlikely 
that  dairy  farmers  who  have  made  a 
long-term  effort  to  shift  production  from 
spring  to  fall  will  abandon  such  a 
production  pattern  because  of  the 
expected  seasonal  variation  in  prices 
over  the  remainder  of  1993. 

It  is  hereby  found  and  determined 
that  thirty  days’  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  'The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
assure  orderly  marketing  conditions  in 
tbe  marketing  areas  in  that  the  action 
lessens  the  regulatory  impact  of  the 
orders  on  dairy  farmers  and  will  have 
no  impact  on  regulated  handlers; 

(b)  *11118  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  to  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  One  comment  was  fried 
in  opposition  to  this  action  and  the 
issues  raised  therein  are  dealt  with  in 
the  statement  of  consideration. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subiects  in  7  CFK  Parts  1001  and 
1002 

Milk  marketing  orders. 

It  is  therefore  ordered.  That  the 
following  provisions  in  7  CFR  parts 
1001  and  1002  are  suspended  from 
March  1  through  November  30, 1993. 


PART  1001-MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
parts  1001  and  1002  continues  to  read 
as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-874. 

11001.62  [Anwodedl 

2.  Sections  1001.62  (c)  and  (d)  are 
suspended  for  the  period  March  1 
through  November  30, 1993. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

f  1002.61  [Anwnded] 

3.  Sections  1002.61  (d)  and  (e)  are 
suspended  for  the  period  March  1 
through  November  30, 1993. 

Dated:  April  1, 1993. 

Kenneth  C  Qayton, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  93-8116  Filed  4-6-93;  8:45  am] 
BIUJNQ  cooe  3410-02-41 


7  CFR  Part  1011 
[OA-92-22] 

Milk  in  the  Tennessee  Valley  Marketing 
Area;  Temporary  Revision  of  Supply 
Plant  Delivery  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Temporary  revision  of  rule. 

SUMMARY:  This  revision  temporarily 
eases  a  supply  plant  shipping 
requirement  that  at  least  40  percent  of 
the  producer  milk  physically  received  at 
a  supply  plant  be  shipped  to  a 
distributing  (bottling)  plant  in  order  to 
qualify  the  supply  plant  for  pooling 
under  the  Tennessee  Valley  order.  'The 
revision  reduces  the  shipping 
requirement  to  30  percent  during  the 
months  of  March  1993  through  July 
1993.  This  action  is  necessary  in  order 
to  prevent  some  uneconomic 
movements  of  milk  in  order  to  pool 
some  of  the  milk  received  at  a 
proprietary  supply  plant  that  recently 
became  associated  with  this  market. 
EFFECTIVE  DATE:  March,  1, 1993  through 
July  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  H.  Plumb,  Chief,  Order 
Formulation  Branch,  USDA/ AMS/ 
Division,  room  2968,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456, 202-720-6274. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Temporary 
Reduction  of  Supply  Plant  Shipping 
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Percentage:  Issued  November  16, 1992; 
Published  November  23, 1992  (57  FR 
54948). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pxirsuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  firom 
such  pricing. 

This  temporary  revision  of  rules  has 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  This  action  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

This  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  from  the 
order.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iii^abitant,  or  has  its 
principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  temporal^  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  provisions  of  §  1011.13(e)(3)  of 
the  Tennessee  Valley  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (57 
FR  54948)  concerning  the  reduction  of 
the  supply  plant  shipping  requirements 
of  the  order  for  the  months  of  March 
1993  through  July  1993.  The  public  was 


aftorded  the  opportunity  to  comment  on 
the  proposed  notice  by  submitting 
written  data,  views  and  arguments  by 
December  23, 1992.  One  comment  in 
support  was  received. 

Statement  of  Consideration 

In  order  for  a  supply  plant  to  maintain 
its  pool  status,  the  Tennessee  Valley 
order  requires  such  plants  to  ship  to 
pool  distributing  plants  a  minimum  of 
60  percent  of  the  total  quantity  of  milk 
physically  received  at  me  supply  plant 
during  the  months  of  August  through 
November  and  January  and  February 
and  40  percent  in  each  of  the  other 
months.  The  order  also  provides 
authority  for  the  Director  of  the  Dairy 
Division  to  increase  or  decrease  this 
supply  plant  shipping  requirement  by 
up  to  10  percentage  points  if  such  a 
revision  is  necessary  to  obtain  needed 
shipments  or  to  prevent  uneconomic 
shipments. 

Armour  Food  Ingredients  Company 
(Armom),  a  proprietary  supply  plant 
operator  that  recently  became  pooled 
under  this  order,  requested  the  revision. 
Armour  asserts  that  its  Springfield, 
Kentucky,  plant  can  meet  the  60  percent 
shipping  requirement  during  the  fall 
months  of  the  year  by  supplying  the 
fluid  milk  plant  operated  by  Southern 
Belle  Dairy  at  Somerset,  Kentucky. 
Armour  indicated  that  they  would  have 
difficulty  meeting  the  40  percent 
shipping  requirement  in  the  spring, 
since  milk  production  increases  and 
distributing  plants  need  a  lessor 
proportion  of  the  market’s  milk  supply. 
The  handler  claimed  that  this  could 
result  in  some  of  their  producers  not 
having  their  milk  pooled  or  Armour 
would  have  to  engage  in  some 
inefficient  and  imeconomic  hauling  of 
milk  to  pool  this  milk. 

Comments  in  support  of  this  action 
were  received  from  Southern  Belle 
Dairy  Company,  Inc.,  (Southern). 
Southern  stated  that  their  organization 
operates  a  fluid  milk  plant  located  in 
Somerset,  Kentucky,  and  that  Southern 
receives  supplemental  milk  from 
Armour.  Southern  stated  that  milk 
production  for  Kentucky  and  the  region 
where  the  supplemental  milk  is 
produced  has  increased  about  3  percent 
above  last  year  and  is  expected  to 
increase  further.  Southern  stated  that  as 
this  occurs  Southern  will  need  less  of 
the  Armour  milk  and  that  Armour  will 
need  to  move  milk  to  manufacturing 
plants  in  order  to  qualify  their  supply 
plant  for  pooling. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 
forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  percentage  set 


forth  in  §  1011.13(e)(3)  should  be 
decreased  from  40  percent  to  30  percent 
to  prevent  uneconomic  shipments  of 
milk  frnm  supply  plants  to  distributing 
plants  under  the  Tennessee  Valley 
order. 

It  is  hereby  found  and  determined 
that  30  days’  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contra^  to  me  public  interest  in  that: 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  for  the  months  of  March  1993 
through  July  1993; 

(b)  This  temporary  revision  does  not 
require  of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  tempxirary  revision.  No 
comments  in  opposition  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1011 

Milk  marketing  orders. 

It  is  therefore  ordered.  That  the 
following  provision  in  7  CFR  part  1011 
is  temporarily  revised  from  March  1, 
1993  through  July  31, 1993. 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1011  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

11011.13  [Amended] 

2.  In  paragraph  (e)(3)  of  §  1011.13,  the 
phrase  “40  percent”  is  temporarily 
revised  to  read  “30  percent”  for  the 
period  of  March  1, 1993,  through  July 
31, 1993. 

Dated:  April  1, 1993. 

W.  H.  Blanchard, 

Director,  Dairy  Division. 

(FR  Doc.  93-8117  Filed  4-6-93;  8:45  am] 
BILUNQ  COOC  3410-(B-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN  3150-AE15 

List  of  Approved  Spent  Fuel  Storage 
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ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its  list 
of  approved  spent  fuel  storage  casks  to 
add  one  spent  fuel  storage  cask  to  the 
list  of  approved  casks,  lliis  amendment 
will  allow  holders  of  power  reactor 
operating  licenses  to  store  spent  fuel  in 
this  approved  cask  imder  a  general 
license. 

EFFECTIVE  DATE:  May  7, 1993. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  inspection  and/ 
or  copying  for  a  fee  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC.  Single 
copies  of  the  environmental  assessment 
and  the  finding  of  no  significant  impact 
are  available  from  the  individuals  listed 
under  the  next  heading  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gordon  E.  Gundersen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  telephone  (301)  492-3803,  or 
Mr.  James  F.  S^neider,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
504-2692. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  NRC  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  June  26, 1992  (57  FR  28645). 
The  comment  period  closed  on 
September  9, 1992,  but  was 
subsequently  reopened,  as  discussed 
below.  The  proposed  rule  would  have 
amended  10  CFR  72.214  to  include  two 
additional  spent  fuel  storage  casks  (i.e., 
the  Transnuclear,  Inc.,  TN-24  cask  and 
the  Pacific  Sierra  Nuclear  Associates, 
VSC-24  cask)  on  the  list  of  approved 
spent  fuel  storage  casks  that  power 
reactor  licensees  may  use  under  the 
provisions  of  a  general  license. 

Subsequent  to  the  expiration  of  the 
September  9, 1992  public  comment 
period,  the  NRC  took  steps  to 
implement  the  provision  of  §  2.790(c)  of 
its  regulations  (41  FR  11808  (1976))  that 
provides  that  information  submitted  to 
NRC  in  a  rulemaking  proceeding  which 
subsequently  forms  the  basis  for  a  final 
rule  will  not  be  withheld  firom  public 
disclosure  by  NRC.  Accordingly,  on 
January  21, 1993,  additional 
information,  which  was  previously 
categorized  as  vendor  proprietary 
information,  was  placed  in  the  Public 
Document  Room  (PDR)  and  all  Local 
Public  Dociunent  Rooms.  The  additional 
information  made  available  in  the  PDR 
related  only  to  the  VSC-24  cask.  The 


second  cask  (TN-24)  will  be  covered 
separately  in  a  subsequent  notice.  In 
addition,  the  comment  period  for  the 
June  26, 1992,  proposed  rule  on  the 
VSC-24  cask  was  reopened  to  provide 
opportunity  for  public  comment  on  the 
additional  information  (January  21, 

1993;  58  FR  5301).  This  comment 
period  expired  on  February  22, 1993. 
Further  NRC  rulemaking  activities  are 
planned  for  the  TN-24  cask  which  is, 
therefore,  not  covered  in  this  notice  of 
final  rule. 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982  (NWPA)  includes  the 
following  directive:  "The  Secretary  (of 
DOE)  shall  establish  a  demonstration 
program  in  cooperation  with  the  private 
sector,  for  the  dry  storage  of  s|>ent 
nuclear  fuel  at  civilian  nuclear-power 
reactor  sites,  with  the  objective  of 
establishing  one  or  more  technologies 
that  the  (Nuclear  Regulatory) 
Commission  may,  by  rule,  approve  for 
use  at  the  sites  of  civilian  nuclear  pow^r 
reactors  without,  to  the  maximum 
extent  practicable,  the  need  for 
additional  site-specific  approvals  by  the 
Commission."  After  subsequent  DOE 
technical  evaluations  and  based  on  a 
full  review  of  all  available  data,  the 
Commission  approved  dry  storage  of 
spent  nuclear  fuel  in  a  final  rule 
published  in  the  Federal  Register  on 
July  18, 1990  (55  FR  29181).  The  final 
rule  established  a  new  subpart  K  within 
10  CFR  part  72  entitled  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites.” 

Irradiated  reactor  fuel  has  been 
handled  under  dry  conditions  since  the 
mid-1940’s  when  irradiated  fuel 
examinations  began  in  hot  cells.  Light 
water  reactor  fuel  has  been  examined 
dry  in  hot  cells  since  approximately 
1960.  Some  of  these  fuels  have  been 
stored  continuously  in  hot  cells  under 
dry  conditions  for  approximately  two 
decades.  Experience  with  storage  of 
spent  fuel  in  dry  casks  is  extensive.  (54 
FR  19379  (1990)).  Further,  as  discussed 
below,  the  United  States  has  extensive 
experience  in  the  licensing  and  safe 
operation  of  independent  spent  fuel 
storage  installations  (ISFSI’s).  At  the 
beginning  of  1993  five  site  specific 
licenses  for  dry  cask  storage  had  been 
issued.  They  are:  Virginia  Power’s  Surry 
Station,  issued  July  2, 1986;  Carolina 
Power  and  Light’s  (CP&L)  HB  Robinson 
Station,  issued  August  13, 1986;  Duke 
Power’s  Oconee  Station,  issued  January 
29, 1990;  Public  Service  of  Colorado’s 
Fort  St.  Vrain  facility,  issued  November 
4, 1991;  and  Baltimore  Gas  and 
Electric’s  (BG&E)  Calvert  Cliffs  Station, 
issued  November  25, 1992.  All  have 
commenced  operation  and  loaded  fuel 
with  the  exception  of  BG&E.  Two 


hundred  and  fifty-two  assemblies  are  in 
storage  at  Virginia  Power,  56  assemblies 
are  in  storage  at  CP&L,  96  assemblies  are 
in  storage  at  Duke  Power,  and  1482  fuel 
elements  are  in  storage  at  Public  Service 
of  Colorado;  BG&E  anticipates  loading 
fuel  later  in  1993.  ’ 

As  a  result  of  the  growing  use  of  dry 
storage  technology  experience.  NRC  has 
gained  over  25  stafi  years  of  experience 
in  the  review  and  licensing  of  dry  spent 
fuel  storage  systems.  To  finther  support 
the  NRC  technical  staff,  the  agency 
draws  upon  the  knowledge  and 
experience  of  outside  scientists  and 
engineers  recognized  as  experts  within 
their  respective  fields  in  the 
performance  of  the  independent  safety 
analysis  of  the  systems  and  components 
submitted  by  applicants  for  dry  cask 
licenses  or  certification.  Reviews  of 
numerous  applications,  seeking  either 
site-specific  ISFSIs,  certificates  of 
compliance  or  approval  of  a  topical 
report,  have  been  conducted  over  the 
past  7  years. 

Section  133  of  the  NWPA  states,  in 
part,  that  "the  Commission  shall,  by 
rule,  establish  procedures  for  the 
licensing  of  any  technology  approved  by 
the  Commission  under  section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor.”  This  directive  was 
implemented  on  July  18, 1990  (55  FR 
29181)  by  the  publication  in  the  Federal 
Register  of  a  final  rule  establishing  a 
new  subpart  L  within  10  CFR  part  72 
entitled  “Approval  of  Spent  Fuel 
Storage  Casks.”  As  a  result  of  that  1990 
rulemaking,  four  dry  casks  were  listed 
in  §  72.214  of  subpart  K  as  approved  by 
the  NRC  for  storage  of  spent  fuel  at 
power  reactor  sites  under  a  general 
license. 

The  final  rule  adds  one  additional 
spent  fuel  storage  cask,  the  VSC-24 
cask,  to  the  list  of  approved  casks  in 
§  72.214.  The  cask  ^ing  approved,  the 
VSG-24  cask,  is  discussed  in  further 
detail  below.  In  addition,  based  on 
public  comments,  the  Safety  Evaluation 
Report  (SER)  and  Certificate  of 
Compliance  for  the  VSC-24  were 
modified.  Each  modification  is 
discussed  below  as  part  of  the  "Analysis 
of  Public  Comments”  section  of  this 
Federal  Renter  notice. 

Pacific  Sierra  Nuclear  Associates 
(PSNA)  submitted  a  "Topical  Report  on 
the  Ventilated  Storage  Cask  System  for 
Irradiated  Fuel”  for  their  VSG-24  cask 
in  February  1989.  (VSC  means 
“ventilated  storage  cask.”  Twenty-four 
(24)  refers  to  the  number  of  individual 
spent  fuel  assemblies  which  the  VSC-24 


'  HA  Service  Report  SR/CNEAF/92-01  Spent 
Fuel  Discharges  from  U.S.  Reactors  1990,  March 
1992. 
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is  designed  to  hold.)  The  NRC 
completed  its  review  and  issued  its 
Safety  Evaluation  Report  (SER)  in  April 
1991  approving  the  Topical  Report  for 
referencing  in  a  site*speci6c  license 
application.  PSNA  later  submitted  its 
approved  Topical  Report  in  the  form  of 
a  “Safety  Analysis  Report  for  the 
Ventilated  Storage  Cask  System”  in 
November  1991  requesting  certification 
for  use  under  a  general  license.  The 
NRC  conducted  additional  evaluations 
and  issued  a  draft  Certificate  of 
Compliance  and  draft  SER,  dated  April 
1992,  in  support  of  the  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  Jime  26, 1992. 

Based  on  further  stafi  review  and 
analysis  of  public  comments,  with  this 
final  rulemaking,  NRC  is  approving  the 
VSC-24  cask  for  use  imder  a  general 
license  and  is  simultaneously  issuing  a 
final  Certificate  of  Compliance  and  SER. 

The  paramount  objective  of  10  CFR 
part  72  is  protecting  the  public  health 
and  safety,  by  providing  for  the  safe 
confinement  of  the  fuel  and  preventing 
the  degradation  of  the  fuel  cladding. 

The  review  criteria  used  by  the  NRC  for 
review  and  approval  of  dry  cask  storage 
under  10  CFR  part  72  consider  the 
following;  Siting,  design,  quality 
assurance,  emergency  planning, 
training,  and  physical  protection  of  the 
fuel.  Included  in  the  review  of  a  specific 
system,  either  for  a  certificate  of 
compliance  or  a  site-specific  license,  are 
the  following:  Earthquakes,  high  winds, 
tornados,  tornado  driven  missiles, 
lightning,  and  floods.  In  addition, 
applicants  must  demonstrate  to  NRC’s 
satisfaction  that  their  proposed  dry  cask 
system  will  resist  man-made  events 
such  as  explosions,  fires  and  drop  or 
tipover  accidents.^ 

The  VSC-24  cask,  when  used  in 
accordance  with  the  conditions 
specified  in  its  Certificate  of 
Compliance,  meets  the  requirements  of 
10  C^  part  72.  This  conclusion  is 
reached  after  a  detailed  evaluation  of 
the  VSC-24  cask  by  the  NRC  as 
documented  in  the  NRC  staffs  SER. 
Thus,  use  of  the  VSC-24  cask,  as 
approved  by  the  NRC,  provides 
adequate  protection  of  the  public  health 
and  safety  and  the  environment. 

Holders  of  power  reactor  operating 
licenses  under  10  CFR  part  50  will  be 
permitted  to  store  spent  fuel  in  this  cask 
under  a  general  license.  A  copy  of  the 
Certificate  of  Compliance  is  available  for 
public  inspection  and  copying  for  a  fee 
at  the  NRC  Public  Document  Room, 

2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC. 


^  The  design  bases  for  these  events  and  accidents 
are  contained  within  10  (]FR  part  72 


Public  Responses 

In  response  to  the  June  26, 1992,  and 
January  21, 1993,  Federal  Register 
notices,  232  comments  were  received 
fiom  individuals,  public  interest  groups, 
environmental  groups,  associations, 
industry  representatives.  Congressional 
representatives,  and  States.  Although  a 
number  of  the  comments  were  received 
after  the  respective  September  9, 1992 
and  February  22, 1993  comment  closure 
dates  for  the  two  notices,  NRC  has 
considered  comments  received 
including  those  received  after  the 
comment  closure  dates. 

As  a  part  of  this  rulemaking  action, 
NRC  received  requests  for  further 
opportunity  to  comment  and  in 
particular,  for  NRC  to  hold  a  public 
hearing  to  review  the  merits  of  this 
action.  One  request  was  firom  Frank  J. 
Kelley,  Attorney  Ceneral  of  the  State  of 
Michigan,  dated  December  30, 1992, 
which  requested  a  public  hearing. 
Chairman  Selin  responded  by  letter  of 
January  25, 1993,  and  proposed  a 
transcribed  public  meeting  with  the 
Attorney  General  to  discuss  the  dry 
spent  fuel  cask  approval  process,  to 
answer  questions,  and  to  provide 
opportunity  for  interested  members  of 
the  public  to  present  comments.  That 
public  meeting  was  held  on  February 
23, 1993,  fi'om  9:30  a.m.  until  12  noon 
in  Lansing,  Michigan.  The  Attorney 
General,  his  stafi,  representatives  of  the 
NRC  stafi,  and  approximately  one 
hundred  interest^  citizens  attended  the 
meeting.  The  meeting  was  transcribed 
and  the  transcript  of  that  meeting, 
including  questions  and  comments  of 
the  Attorney  General  and  citizens 
attending  and  participating  in  the 
meeting,  has  b^n  considered  by  the 
NRC  and  is  included  in  the  analysis  of 
comments.  Additional  written 
comments  received  within  five  working 
days  subsequent  to  the  meeting  have 
also  been  considered  by  the  NRC  and 
are  included  in  the  analysis  of 
comments  below.  (See  comment 
response  number  57  for  information  on 
NRC’s  response  to  request  for  a  hearing.) 

A  number  of  comments  were  related 
to  disposal  of  high-level  waste,  use  of 
dry  c^k  storage  technology  in  general, 
or  use  of  the  VSC-24  cask  specifically 
by  Consumers  Power  Corporation  at  the 
Palisades  Nuclear  Generating  Station. 
Examples  of  each  include: 

— Consumers  Power  Company  knew 
years  in  advance  that  the  day  would 
come  when  their  spent  fuel  pool 
would  be  full.  They  should  have 
planned  ahead  of  time  for  this  day. 
Consumers  Power  should  be  required 
to  build  a  new  spent  fuel  pool,  store 


their  waste  elsewhere,  or  to  shut 
down  the  plant  at  Palisades; 

— Concern  was  expressed  that  the 
review  process  might  become 
unreasonably  delayed  and  without 
approval  for  additional  storage 
capacity,  the  Palisades  plant 
ultimately  will  be  forced  to  shut 
down,  a  result  that  would  have 
serious  economic  consequences  for 
southwestern  Michigan. 

— ^The  Federal  government’s  failure  to 
resolve  questions  about  the 
permanent  storage  of  nuclear  wastes 
leaves  both  the  plant  and  public  with 
limited  options;  additional  storage  in 
pools,  additional  storage  in  dry  casks 
or  plant  shutdown.  The  federal 
government  has  an  obligation  to 
resolve  the  issue  of  permanent  or 
interim  storage.  It  would  be  difficult 
to  overstate  the  need  for  dispatch  in 
doing  so,  as  hundreds  of  American 
communities  will  eventually  face  this 
problem. 

— ^Ten  years  ago,  there  was  an  erroneous 
assumption  that  the  search  for  and 
construction  of  a  final  resting  place 
for  high-level  waste  would  be  much 
swifter  than  it  has  been.  A 
“demonstration”  program  required  by 
law  was  supposed  to  have  been  for 
temporary  storage.  Because  of  the 
societal  and  technical  obstacles  which 
radioactive  waste  disposal  presents, 
even  a  temporary  “demonstration” 

f>rogram  is  likely  to  have  much 
onger-term  implications.  Temporary 
dry  cask  storage  in  Michigan  should 
not  become  de  facto  permanent 
disposal. 

— It  is  not  fair  to  the  public  of  Michigan 
to  link  Consumers  Power  Company’s 
attempts  to  continue  the  safe  storage 
of  its  nuclear  fuel  with  the  insistence 
by  others  that  we  shut  down  Palisades 
and  every  other  nuclear  plant  in  the 
country. 

'These  comments  deal  with  broad 
policy  and  program  issues  relating  to 
the  storage  and  disposal  of  high-level 
radioactive  waste  including  the 
Department  of  Energy’s  repository 
program.  However,  commenters  will 
find  a  summary  of  relevant  information 
on  many  of  these  broad  issues  in  the 
responses  to  comments  set  out  in 
response  numbers  41,  52,  61,  and  69  in 
the  following  analysis  of  comments. 

Many  of  the  comment  letters 
contained  comments  that  were  similar 
in  nature.  These  comments  have  been 
grouped  as  appropriate  and  addressed 
as  single  issues.  'The  NRC  has  identified 
and  responded  to  75  separate  issues  that 
include  the  significant  points  raised  by 
each  commenter. 

Many  commenters  discussed  topics 
that  were  not  the  subject  of  this 
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rulemaking  and  thus  were  not 
specifically  addressed  by  the  staff  as  a 
part  of  this  final  rulemaUng  action. 

These  comments  expressed  opposition 
to  the  use  of  dry  cask  storage  and 
included  suggestions  such  as  the 
following: 

(1)  Nuclear  plants  generating 
radioactive  waste  should  ^  shut 
down; 

(2)  The  production  of  radioactive 
waste  should  be  stopped  when  the 
existing  spent  fuel  pool  (and  off- 
load-reactor  capacity)  is  full; 

(3)  A  formal  hearing  should  be 
required  at  each  site  using  dry 
storage  casks; 

(4)  The  Palisades  Nuclear  Plant 
should  be  shut  down; 

(5)  The  embrittlement  of  the  reactor 
pressure  vessel  at  Palisades  dictates 
that  the  plant  be  shut  down  and  no 
additional  spent  fuel  generated: 

(6)  The  use  of  nuclear  power  should 
be  stopped  and  existing  sites 
cleaned  up; 

(7)  The  use  of  storage  only  casks  at 
Palisades  is  a  violation  of  public 
trust;  and 

(8)  A  research  and  development 
program  should  be  conducted  on 
productive  uses  of  spent  fuel  and 
on  alternative  energy  sources. 

Finally,  many  commenters  expressed 
concern  over  the  ability  of  dry  cask 
storage  designs  to  safely  store  spent  fuel. 
The  following  responses  to  these 
comments  reflect  a  small  but  important 
portion  of  NRC’s  review  of  health, 
safety,  and  environmental  aspects  of  the 
VSC-24  cask,  to  ensure  that  the  cask  is 
designed  to  provide  protection  of  the 
public  health  and  safety  and 
environment  under  both  normal 
conditions  and  severe,  unlikely,  but 
credible  accident  conditions.  Dry  cask 
storage  systems  are  massive  devices, 
designed  and  analyzed  to  provide 
shielding  fitim  direct  exposure  to 
radiation,  confine  the  spent  fuel  in  a 
safe  storage  condition,  and  prevent 
releases  to  the  environment.  They  are 
designed  to  perform  these  tasks  relying 
on  passive  heat  removal  and 
confinement  systems  without  moving 
parts  and  Mdth  minimal  reliance  on 
human  intervention  to  safely  fulfill  their 
function  for  the  term  of  storage.  The 
designs  include  margins  of  safety  imder 
both  normal  and  accident  conditions  to 
provide  additional  assurance  of 
protection  for  the  public  health  and 
safety,  the  common  defense  and  security 
and  the  environment 

Analyses  of  Public  Comments 

A.  A  number  of  commenters  raised 
issues  relating  to  cask  handling  and  the 


ability  of  the  cask  to  withstand  drop  and 
tipover  accidents. 

1.  Comment.  Some  commenters 
expressed  concern  about  the  operational 
safety  of  the  VSC-24  cask  relating  to 
loading  the  multi-assembly  sealed 
basket  (MSB)  into  the  ventilated 
concrete  cask  (VCC)  and  retrieving  it 
Particularly,  the  commenters  contended 
that  the  loading  procedure  of  placing 
the  MSB  transfer  cask  (MTC)  on  top  of 
the  VCC  is  precarious  and  the  procedure 
for  retrieving  the  MSB  from  the  VCC  is 
not  clearly  explained.  One  commenter 
indicated  that  there  are  imreviewed 
safety  issues  associated  with  handling 
equipment  including  the  lifting  cables, 
lining  yoke,  lugs,  and  transfer  vehicle, 
that  need  further  review.  Another 
commenter  asked  about  the  training  and 
oversight  of  personnel  performing  these 
activities.  Another  asked,  that  if  the 
transfer  cask  is  on  top  of  the  VCC  in  the 
fuel  handling  building  and  a  seismic 
event  occurs  causing  tipover,  would  this 
type  of  event  be  considered  in  a  §  50.59 
evaluation? 

Response.  Use  of  the  VSC-24  cask 
system  inside  the  fuel  handling  building 
(including  use  of  the  MTC  to  load  and 
retrieve  the  MSB  from  the  VCC)  would 
be  conducted  in  accordance  with  the  10 
CFR  part  50  reactor  operator’s  license. 
These  cask  handling  operations, 
including  loading,  retrieval  and 
training,  must  be  evaluated  by  the 
general  licensee,  as  required  by  10  CFR 
72.212(b)(4),  to  ensure  that  the 
procedures  are  clear  and  can  be 
conducted  safely.  The  MTC  and  MSB 
have  been  evaluated  against  the  criteria 
for  controlling  heavy  loads  found  in 
NRC  publication  NUREG-0612 
("Control  of  Heavy  Loads  at  Nuclear 
Power  Plants”)  and  American  National 
Standards  Institute  (ANSI)  N14.6, 
"Special  Lifting  Devices  for  Shipping 
Containers  Weighing  10,000  Pounds  or 
More.”  The  lifting  yoke  associated  with 
the  MTC  is  a  special  purpose  device 
designed  to  ANSI  N14.6  criteria  to 
ensure  that  the  yoke  can  safely  lift  the 
wet  MTC  containing  the  MSB  out  of  the 
spent  fuel  pool  and  can  safely  lift  the 
dry  MTC  and  MSB  to  the  top  of  the 
VCC. 

Specific  requirements  for  lifting 
yokes,  cables,  and  lugs  have  been 
identified  in  the  Certificate  of 
Compliance  and  SER  and  are  not 
unreviewed  safety  issues.  Part  72 
requires  that,  prior  to  the  use  of  a  cask 
under  the  general  license,  the  licensee 
determine  whether  activities  related  to 
storage  of  spent  fuel  imder  the  general 
license  involve  any  unreviewed  safety 
questions  or  change  to  the  facility 
technical  specifications,  as  provided 
under  10  CFR  50.59.  Load  handling 


activities  and  possible  load  drop  events 
and  structural  and  radiological 
consequences  are  necessary  evaluations 
under  10  CFR  50.59. 

For  example,  the  utility’s  specific 
analyses  for  load  handling  activities  at 
the  Palisades  plant  illustrate  the  type  of 
mandatory  evaluation  by  the  cask  user 
that  NRC  requires  before  the  VSC-24 
cask  can  be  used  under  10  CFR  part  72, 
subpart  K.  Among  others,  one  specific 
event  analyzed  is  the  evaluation  of  the 
drop  of  a  loaded  MTC  onto  the  VCC 
with  tipover  of  the  MTC  onto  the  load 
distribution  system  in  the  track  alley 
area.  ’This  analysis  would  encompass 
the  tipover  scenario  described  above  by 
the  commenter  who  questioned  whether 
it  would  be  part  of  a  utility’s  §  50.59 
evaluation.  *1110  result  of  this  analysis 
shows  that  the  MSB  would  not  fail  and 
that,  while  local  yielding  of  the  transfer 
cask  may  occur,  die  transfer  cask  would 
not  fail  and  could  be  lifted  back  to  the 
pool  for  recovery  of  all  spent  fuel  in  the 
cask. 

2.  Comment.  One  commenter 
questioned  whether,  if  the  MTC  were 
lifted  up  by  the  MSB,  the  weight  of  the 
loaded  MSB  and  the  MTC  would  bear 
on  the  MSB  welds.  Another  commenter 
questioned  whether  the  MSB  lifting 
rings  could  support  the  weight  of  the 
MSB  and  MTC. 

Response.  The  weight  of  the  MSB  and 
the  MIC  could  be  supported  by  the 
MSB  structural  weld  and  the  rings.  'The 
weld  has  been  analyzed  for  this 
situation  and  was  found  to  meet  the 
design  criteria  of  paragraphs  4. 2. 1.1  and 
4.2.1.2  of  ANSI  N14.6, 1986.  This 
standard,  which  is  considered 
conservative,  is  specifically  written  for 
special  lifting  devices  for  shipping 
containers  of  radioactive  materials.  ’This 
situation  of  lifting  both  the  MSB  and 
MTC  will  not  occur  under  normal 
operating  conditions.  However,  if  it 
does  occur,  as  discussed  above,  the 
weld  and  the  rings  can  support  the 
weight  of  the  MSB  and  MTC. 

3.  Comment.  One  commenter  noted 
that  tiles  at  the  bottom  of  the  VCC  could 
break  when  the  MSB  is  lowered  onto 
them. 

Response.  There  are  numerous 
ceramic  tiles  arranged  on  the  base  of  the 
VCC  which  serve  as  a  separator  between 
the  flat  bottom  surface  of  the  MSB  and 
ths  parallel  surface  of  the  VCC  liner  to 
prevent  the  possibility  of  localized 
corrosion.  Although  these  tiles  could 
break,  there  is  a  substantial  margin  of 
safety  to  prevent  breakage.  However,  if 
some  breakage  occurs,  the  tiles  will  still 
perform  their  function  of  providing  a 
slight  gap  between  the  MSB  and  the 
Vrc.  Although  it  is  not  necessary,  the 
Certificate  of  Compliance  has  been 
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revised  to  include  a  statement  that  the 
operating  procedures  for  handling  the 
MSB  over  the  VCC  should  include  the 
consideration  for  reducing  the 
likelihood  of  fracturing  the  ceramic  tiles 
by  inmact  load. 

4.  Comment.  One  commenter 
questioned  why  the  NRC  allows  an  80 
inch  lift  height  when  a  drop  of  over  18 
inches  may  cause  enough  damage  to 
compromise  shielding.  Another 
commenter  indicated  that  the  operation 
of  moving  the  VSC-24  cask  from  the 
heavy  haul  trailer  across  a  piece  of 
“bridge  steel”  to  the  storage  pad 
sounded  dangerous.  One  commenter 
also  stated  that  if  the  MSB  is  not 
centered  inside  the  VCC,  possible 
damage  could  occur  to  the  coating  of  the 
VCC  liner  or  the  ceramic  tiles  on  the 
bottom  of  the  VCC. 

Response.  The  NRC  evaluated  a 
possible  drop  of  the  cask  and  has 
established  conditions  limiting  the  lift 
height  for  the  VSC-24  cask.  These 
conditions  include  a  requirement  to 
inspect  the  cask  after  any  tipover  or 
drop  from  a  height  greater  than  18 
inches,  and  the  prohibition  against 
lifting  the  VSC-24  cask  to  a  height 
greater  than  80  inches.  The  purpose  of 
the  80  inch  lift  condition  is  to  ensure 
that  the  MSB  maintains  its  confinement 
capability  even  in  the  event  of  a  drop  of 
the  VSC-24  cask.  The  MSB  has  been 
designed  to  meet  the  American  Society 
of  Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  (B&PV)  code  imder 
Service  Level  D  conditions  and  a  drop 
of  80  inches  should  only  result,  at  most, 
in  denting  of  the  MSB  shell.  The 
purpose  of  the  inspection  for  any  drop 
from  a  height  greater  than  18  inches  is 
to  ensure  &at  the  shielding  is  not 
compromised  and  that  any  damage  is 
immediately  identified  and  repaired. 
On-site  transport  procedures  with 
auxiliary  equipment  such  as  the  “bridge 
steel”  described  in  the  Safety  Analysis 
Report  (SAR)  have  been  reviewed  and 
are  considered  to  be  appropriate  to  the 
design,  suitable  for  use  and  to  meet 
safety  requirements  which  are  not  part 
of  the  regulations  in  10  CFR  part  72. 
Possible  damage  to  the  ceramic  tiles  was 
discussed  in  the  response  to  Comment 
Number  3.  Finally,  damage  to  the 
coating  of  the  VCC  liner  would  not  have 
safety  significance  because  the  liner  is 
not  a  confinement  boundary  and  does 
not  contribute  significantly  to  shielding. 
The  principal  purpose  of  the  VCC  liner 
is  to  provide  an  inner  form  for  the 
concrete  during  fabrication. 

5.  Comment.  One  commenter 
indicated  that  if  there  were  a  problem 
with  a  VSC-24  cask,  it  could  not  be 
removed  to  the  fuel  handling  building 
because  that  is  not  allowed  when  the 


temperature  is  below  0  °F,  and  that  the 
temperature  in  Michigan  and  Wisconsin 
is  often  below  0  ®F. 

Response.  The  purpose  of  restricting 
VSC-24  cask  movement  to  ambient 
temperatures  above  0  °F  is  to  prevent 
the  possibility  of  brittle  firacture  of  the 
MSB  in  the  event  of  a  drop  accident. 
There  is  a  50  °F  margin  of  safety  because 
the  MSB  material  maintains  ductile 
properties  at  a  test  temperature  of  —  50 
®F.  If  a  situation  for  return  to  the  fuel 
handling  building  arises  while  the 
ambient  temperature  is  below  0  °F,  a 
key  option  would  be  for  the  licensee  to 
determine  that  the  actual  MSB  material 
temperature  is  above  0  °F.  In  that  event 
movement  of  the  MSB  could  be 
accomplished  safely  without  concern 
for  brittle  fracture.  The  MSB  would 
most  likely  be  above  0  °F  because  of  the 
heat  produced  by  the  stored  spent  fuel. 
Another  option  available  to  a  licensee 
would  be  not  to  move  the  MSB  until  an 
ambient  temperature  above  0  ®F  is 
reached. 

6.  Comment.  Some  commenters  stated 
that  a  cask  tipover  accident  while  the 
VSC  is  on  the  pad  was  not  considered, 
even  though  this  type  of  accident  was 
considered  for  other  casks.  Some 
commenters  also  noted  that  drop 
evaluations  of  the  MSB  were  performed 
for  only  one  orientation,  although  the 
NRC  requires  multiple  drop  orientations 
for  other  designs. 

Response.  A  cask  tipover  accident 
was  not  specifically  performed  for  the 
VSC-24  cask.  However,  PSNA 
performed  an  engineering  analysis  of 
cask  drops  from  both  vertical  and 
horizontal  positions  which  represent 
more  severe  accidents  than  a  tipover. 
Therefore,  NRC  concluded  it  was  not 
necessary  to  perform  a  tipover  analysis. 
With  respect  to  drop  orientation,  the 
MSB  was  analyzed  for  both  vertical  and 
horizontal  drop  orientations. 

7.  Comment.  One  commenter  asserted 
that  the  design  of  the  MSB  is  such  that 
it  is  susceptible  to  buckling  under 
certain  off-normal  and  accident 
conditions.  The  commenter  further 
indicated  that  this  is  a  departure  from 
previous  spent  fuel  cask  design  and 
licensing  criteria  which  allow  no 
buckling  of  the  basket  structure. 

Response.  The  NRC  believes  that  this 
commenter  refers  to  the  fuel  basket  and 
not  the  MSB  shell.  The  MSB  basket 
structure  was  analyzed  and  the  NRC 
concluded  that  buckling  would  not  be  a 
safety  concern  as  discussed  below.  The 
critical  load  for  buckling  was  calculated 
for  a  single  storage  tube  and  compared 
to  the  actual  load  under  a  vertical 
deceleration  of  124  g  that  would  result 
from  a  drop  of  80  inches.  The  results  of 
the  analysis  indicate  that  there  is  a 


safety  factor  of  5  for  a  tube  against 
buckling.  Because  of  the  conservative 
approach  in  analyzing  a  single  fuel 
storage  tube  rather  than  the  entire 
basket,  the  NRC  believes  that  a  higher 
safety  factor  would  exist  for  the  basket 
assembly.  Thus,  the  NRC  is  not 
departing  from  previous  design  and 
licensing  criteria. 

8.  Comment.  Some  commenters  noted 
that  the  NRC  allowed  PSNA  to  use 
Electric  Power  Research  Institute  (EPRI) 
report  NP-4830  in  their  VSC-24  cask 
SAR,  but  did  not  allow  vendors  of  metal 
casks  to  reference  this  report  in  their 
SAR's. 

Response.  The  concept  set  forth  in 
EPRI  Report  No.  NP-4830  is  to  provide 
for  consideration  of  the  cask  reinforced 
concrete  bearing  pad  behaving  as  a  pad 
on  an  elastic  foundation.  In  previous 
structural  reviews  of  cask  systems,  the 
bearing  pad  has  been  very 
conservatively  assumed  to  be  infinitely 
rigid.  The  response  of  the  pad  to  a 
dropped  or  overturned  cask  has  an 
influence  on  the  magnitude  of  the  force 
the  spent  fuel  support  system  and 
confinement  envelope  must  resist.  The 
NRC  identified  various  issues  related  to 
the  details  of  the  concept  and  its 
application  by  the  applicant. 

Rather  than  relying  on  the  EPRI 
report,  NRC  independently  calculated 
the  stresses  experienced  by  the  MSB 
during  a  drop  accident.  Based  on  these 
independent  calculations,  NRC 
confirmed  that  the  design  of  the  MSB 
will  provide  an  ample  margin  of  safety 
during  a  drop  accident.  Therefore,  NRC 
concluded  that  the  design  of  the  MSB 
was  acceptable  and  that  there  was 
reasonable  assurance  that  the 
confinement  integrity  will  be 
maintained  even  if  the  postulated  drop 
accident  does  occur. 

In  order  to  provide  additional 
information  on  the  application  of  the 
concept  of  an  elastic  tearing  pad  to 
spent-fuel  casks,  the  NRC  has  initiated 
a  contract  to  conduct  drop  tests  of  casks 
from  heights  in  the  18  to  80  inch  range. 
This  should  provide  test  data  that 
would  be  used  to  assess  the  capability 
of  the  specific  computational  techniques 
contained  in  EPRI  NP-4830  to  predict 
the  behavior  of  dropped  casks. 
Following  this  testing,  the  NRC  will 
consider  the  issue  of  the  applicability  of 
the  EPRI  report,  including  its 
applicability  to  a  postulated  drop  of  a 
steel  cask  on  concrete  pads. 

9.  Comment.  The  eff^  of  a  dynamic 
load  factor  (DLF)  on  the  MSB  was  not 
considered  nor  was  it  shown  to  be 
insignificant. 

Response.  The  effect  of  a  DLF  was 
considered  and  found  to  be  significant. 
The  applicant  applied  a  maximum 
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possible  DLF  of  2.0  to  the  average 
decelerations  acting  on  the  MSB.  As  a 
result  of  using  a  DIJ  of  2.0,  the 
decelerations  were  increased  from  62  g 
to  124  g  and  22  g  to  44  g  respectively, 
for  the  vertical  and  horizontal 
orientations.  As  noted  above  in 
comment  response  number  B,  although 
NRC  staff  did  not  endorse  the  methods 
used  by  the  vendor  to  determine  these 
loads,  the  NRC  independently 
concluded  that  these  design  loadings  are 
acceptable. 

10.  Comment  One  commenter 
provided  a  calculation  of  the  results  of 
a  hypothetical  accident  involving  a 
VSC~24  cask.  The  conditions  of  the 
hypothetical  accident  were  a  cask 
tipover  while  the  cask  was  under 
maximum  internal  pressure.  The  results 
indicated  that  the  welds  of  the  MSB 
would  be  overstressed. 

Response.  The  NRC  reviewed  this 
calculation  and  based  on  that  review, 
concluded  the  calculation  did  not  state 
the  consequences  of  the  hypothetical 
accident  Most  importantly,  the  size  and 
configuration  of  the  welds  assumed  in 
the  calculation  understated  the  strength 
of  the  welds  and  their  ability  to 
withstand  the  hypothetical  event.  The 
strength  of  these  welds,  which  meet 
ASIvffi  Boiler  and  Pressure  Vessel  Code 
criteria,  has  been  thoroughly  analyzed 
by  the  applicant  and  the  NRC.  Although 
a  cask  tipover  was  not  specifically 
erfoimed  for  the  VSC-24  cask,  a 
orizontal  drop  accident,  more  severe 
than  a  tipover,  was  analyzed  as  a 
bounding  case.  This  analysis 
demonstrated  that,  under  the  conditions 
of  a  horizontal  drop  while  the  MSB  is 
under  maximum  internal  pressure,  the 
welds  would  not  be  overstressed. 

B.  A  number  of  commenters  raised 
issues  relating  to  releases  of 
radioactivity  from  surface 
contamination  and  leakage  from  the 
casks  under  normal  and  accident 
conditions. 

11.  Comment.  Some  commenters 
expressed  concern  that  there  would  be 
a  small  release  of  radioactive 
particulates  from  the  MSB  exterior 
surface  during  off-normal  conditions 
and  that  the  radioactive  releases  from 
storage  casks,  when  combined  with 
other  releases  from  the  reactor,  would 
exceed  dose  limits  at  the  reactor  site 
boundary. 

Response.  The  NRC  interprets  this 
comment  to  mean  that  during  off- 
normal  conditions  there  is  the  potential 
for  release  of  radioactive  contamination 
from  the  exterior  surface  of  the  MSB. 
The  consequences  of  any  release  of 
contamination  from  the  MSB  exterior 
surface  (whether  normal  or  off-normal) 
is  evaluated  in  the  SAR.  Ho«|rever.  the 


Certificate  of  Compliance,  in  Section 
1.2.5.  “Maximum  MSB  Removable 
Surface  Contamination*’  contains 
specifications  for  limiting  the  amoimt  of 
radioactive  contamination  permitted  on 
the  external  surface  of  the  MSB.  These 
specifications  are  conservative,  and  are 
based,  in  part,  on  equivalent  criteria 
used  for  the  safe  transportation  of 
radioactive  material  (see  10  CFR 
71.87(i)).  Hence,  compliance  with  them 
will  ensure  that  off-site  dose  limits  of 
the  NRC’s  regulations  will  be  met  for 
normal  and  off-normal  conditions  alike. 
The  general  licensee  must  also  use  the 
cask  in  accordance  with  the  reactor 
operating  license  and  the  Certificate  of 
Compliance.  The  general  licensee  is  also 
responsible  for  complying  with  other 
Commission  regulations  regarding 
radioactivity  release  limits.  Therefore, 
potential  releases  fiom  the  MSB  when 
combined  with  routine  releases  from  the 
reactor  should  not  exceed  dose  limits  at 
the  site  boundary. 

12.  Comment.  Commenters  indicated 
that  casks  placed  close  to  the  shore  of 
Lake  Michigan  represent  a  serious  threat 
to  the  environment,  especially  to  the 
Great  Lakes  which  have  20  percent  of 
the  world’s  surface  fresh  water. 

Response.  A  utility’s  use  of  the 
VSC-24,  for  the  storage  of  spent  fuel  in 
casks  at  a  reactor  site,  would  not  have 
a  significant  impact  on  the  environment. 
This  finding  is  supported  by  the  NRC 
safety  and  environmental  evaluations 
for  the  VSC-24  cask,  including  the 
applicant’s  demonstration  of 
compliance  of  the  cask  with  NRC 
requirements,  as  well  as  by  the  1990 
rulemaking  on  dry  cask  storage  and  the 
1984  and  1989  waste  confidence 
proceedings.  While  the  VSC-24  cask  is 
being  approved  for  use  under  a  general 
license,  it  can  only  be  used  by  a  licensee 
provided  the  reactor  site  parameters 
(e.g.,  average  ambient  temperature, 
seismic  accelerations,  flood  water 
velocity,  fires  and  explosions,  etc.),  are 
enveloped  by  the  cask  design  basis,  as 
specified  in  the  SAR  and  SER.  Proper 
use  of  a  certified  storage  cask  at  any  site 
(whether  near  Lake  Michigan,  a  river,  a 
bay,  or  an  ocean)  with  site  parameters 
that  are  bounded  by  the  cask  design, 
would  not  have  a  significant  impact  on 
the  environment. 

13.  Comment.  Some  commenters 
expressed  concern  that  extremes  in 
temperatures  and  humidity  would  cause 
dry  casks  to  leak. 

Response.  The  VSC-24  cask  design 
was  analyzed  for  possible  effects  of 
extremes  in  temperature  and  humidity. 
These  analyses  showed  no  leakage  will 
occur  as  a  result  of  temperature  or 
humidity  extremes.  The  thermal 
analysis  presented  in  the  SAR  and  the 


NRC  evaluation  documented  in  section 
4.0  of  the  SER  considered  temperature 
extremes  for  both  hot  and  cold 
conditions.  Betsed  on  this  analysis,  the 
NRC  concludes  no  breach  of  the  MSB 
confinement  barrier  or  leakage  from  the 
MSB  will  occur. 

14.  Comment.  Some  commenters 
speculated  that  a  catastrophic  release  of 
radiation  may  occur  from  a  possible 
explosion  caused  by  spontaneously 
flammable  uranium  hydride  in  the 
presence  of  oxygen.  It  is  postulated  that 
the  temperature  inside  the  cask  will  be 
hot  enough  to  rupture  fuel  rods  which 
will,  in  turn,  cause  the  presence  of 
hydrogen  to  create  uranium  hydride. 

Response.  The  NRC  does  not  believe 
that  an  explosion  inside  a  storage  cask 
caused  by  flammable  uranium  hydride 
in  the  presence  of  oxygen  is  credible  for 
the  following  reasons.  Oxygen  gas  is  not 
expected  to  be  present  because  all  casks 
are  designed  to  have  an  inert 
atmosphere.  Further,  the  formation  of 
uranium  hydride  is  not  credible  due  to 
the  lack  of  a  significant  source  of 
hydrogen.  Finally,  all  casks  are  designed 
so  that  the  internal  temperature  will  not 
cause  the  fuel  rods  to  rupture. 

Therefore,  the  conditions  necessary  for 
this  scenario  to  occur  would  not  exist. 

15.  Comment  The  SER  states  that 
there  is  no  credible  chain  of  events  that 
could  spread  contamination  from  the 
MSB.  Only  air-coolant  loss  due  to 
blockage  was  considered.  Commenters 
indicated  that  the  SER  should  also 
consider  the  effect  of  flooding  of  the  hot 
cask  and  steam  explosion.  A  concern 
was  also  expressed  regarding  the 
structural  integrity  of  the  pads  which 
may,  in  the  case  of  Palisades,  be  built  on 
a  sand  dune  area  that  shifts. 

Response.  The  SER  for  the  VSC-24 
cask  did  consider  the  effects  of  flooding 
as  well  as  air-coolant  loss  due  to 
blockage  of  the  vents.  The  analysis 
showed  the  release  of  contamination 
from  the  exterior  surface  of  the  MSB  due 
to  flooding  is  possible  but  the  resultant 
contamination  would  not  be  significant. 
Steam  explosions  involving  water 
contacting  molten  metal  are  not  credible 
under  dry  spent  fuel  storage  conditions. 
In  addition,  explosions  due  to  steam 
forming  under  flooding  conditions  are 
not  considered  credible  due  to  the  fact 
that  if  steam  were  to  be  formed,  it  would 
be  released  non-violently  through  the 
vents. 

With  respect  to  the  comment  on 
structural  integrity  of  the  pads,  the 
certificate  of  compliance  requires,  per 
10  CFR  72.212(b),  that  written 
evaluations  be  performed  by  the 
licensee  prior  to  cask  use  to  establish 
that  cask  storage  pads  and  areas  have 
been  designed  to  adequately  support  the 
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static  load  of  the  stored  casks. 
Conseouently,  the  structural  integrity  of 
the  pads  would  have  to  be  evaluated 
and  verified  before  the  licensee  could 
use  the  VSC-24  at  the  Palisades  site  or 
at  any  site. 

16.  Comment.  A  number  of  comments 
related  to  gaseous  releases  from  dry 
storage  casks.  Commenters  asked  the 
following  questions.  What  happens  to 
gaseous  components  of  the  decay  chain? 
Are  they  released  to  the  environment?  If 
not,  is  pressure  buildup  over  time  being 
considered?  A  commenter  expressed  the 
opinion  that  casks  should  have 
individual  radionuclide  emission 
monitoring.  An  issue  was  raised  about 
the  effects  of  release  of  krypton-85 
(Kr-85)  gas  on  electric  conditions  in  the 
atmosphere. 

Response.  The  gaseous  components  of 
the  decay  chain  are  expected  to  be 
retained  within  the  matrix  of  the  spent 
fuel  or  within  the  fuel  rod.  In  the  case 
of  pinhole  leaks  in  the  fuel  rod 
cladding,  the  MSB  is  designed  as  a 
secondary  confinement  barrier  to  retain 
gaseous  products.  Therefore,  because  no 
gaseous  components  are  released  to  the 
environment,  no  routine  monitoring  of 
effluent  from  the  outlet  vents  is 
required.  The  primary  reason  for 
requiring  the  use  of  ASME  section  III 
instead  of  other  standeuds  is  to  ensure 
the  confinement  of  fission  products. 
Pressure  build-up  of  giseous 
components  in  the  MSB  is  not 
significant  due  to  the  age  of  the  fuel  and 
integrity  of  the  fuel  rod  cladding; 
however,  the  MSB  has  been  analyzed  for 
a  hypothetical  condition  in  which  all 
the  mel  rods  rupture.  The  resulting 
pressure  within  the  MSB  is  negligible. 
The  purpose  of  maintaining  an  inert 
atmosphere  in  the  MSB  cavity  is  to 
ensure  that  fuel  rod  cladding 
degradation  does  not  occur,  thereby 
preventing  gross  fuel  rod  cladding 
rupture.  In  addition  to  ensuring  that 
new  pin  hole  leaks  do  not  develop  in 
the  fuel  clad  during  the  storage  period, 
the  licensee  is  responsible  for 
monitoring  the  environment  within  the 
MSB  prior  to  its  opening  to  ensure  that 
no  implanned  release  of  radioactive 
material  takes  place.  The  amoimt  of  Kr- 
85  that  could  1m  potentially  released 
from  dry  cask  storage  is  so  small  that  it 
would  not  significantly  affect  the 

sics  or  chemistry  of  the  atmosphere. 

.  A  number  of  comments  were 
received  that  focused  on  monitoring, 
surveillance,  and  inspection  activities 
associated  with  dry  cask  storage  of 
spent  fuel,  particularly  as  they  relate  to 
the  VSC-24  cask. 

17.  Comment.  Some  commenters 
suggested  that,  with  respect  to  the  VSC- 
24  cask,  the  NRC  did  not  enforce  10  CFR 


72.122(h)(4)  which  reads,  “Storage 
confinement  systems  must  have  the 
capability  for  continuous  monitoring  in 
a  manner  such  that  the  licensee  will  be 
able  to  determine  when  corrective 
action  needs  to  be  taken  to  maintain  safe 
storage  conditions,"  and  10  CFR 
72.122(i)  and  10  CFR  72.128(a)(1)  which 
require  monitoring  of  systems  and 
components  that  are  important  to  safety 
over  anticipated  ranges  of  normal  and 
ofi-normal  operation.  Also,  one 
commenter  suggested  that  because  the 
VSC-24  cask  requires  siuveillance  to 
ensure  that  the  vents  are  not  blocked, 
the  requirement  that  the  cooling  system 
must  Im  a  passive  system  (10  C^ 
72.236(f))  is  violated. 

Response.  NRC  approval  of  the  VSC- 
24  cask  system  is  not  inconsistent  with 
10  CFR  72.122(h)(4),  72.122(i)  or 
72.128(a)(1).  Although  the  cited  sections 
of  10  Cni  part  72,  subpart  F,  refer  to 
“monitoring”  or  “continuous 
monitoring,”  they  do  not  specify  the 
details  for  particular  monitoring 
programs  to  allow  the  NRC  to  require 
monitoring  programs  that  are 
appropriate  for  the  particular  storage 
system  design.  The  NRC  has  and  will 
consider  continuous  monitoring  where 
it  believes  continuous  monitoring  is 
needed  to  determine  when  corrective 
action  needs  to  be  taken.  To  date,  under 
the  general  license,  NRC  has  accepted 
continuous  pressure  monitoring  of  the 
inert  helium  atmosphere  as  an  indicator 
of  acceptable  performance  of 
mechanical  closure  seals  for  dry  spent 
fuel  storage  casks. 

The  NRC  does  not  consider  such 
continuous  monitoring  for  the  VSC-24 
cask  double  weld  seals  to  be  necessary 
because:  (1)  There  are  no  known  long¬ 
term  degradation  mechanisms  which 
would  cause  the  seal  to  fail  within  the 
design  life  of  the  MSB  and  (2)  the 
possibility  of  corrosion  has  been 
included  in  the  design  (See  SER  Section 
5.3.1).  These  conditions  ensure  that  the 
internal  helium  atmosphere  will  remain. 
Therefore,  an  individual  continuous 
monitoring  device  for  each  MSB  is  not 
necessary.  However,  the  NRC  considers 
that  other  forms  of  monitoring  casks 
including  periodic  svtrveillance, 
inspection  and  survey  requirements, 
and  application  of  preexisting 
radiological  environmental  monitoring 
programs  of  part  50  licensees  during  the 
period  of  use  of  the  MSB  canisters  with 
seal  weld  closures  can  adequately 
satisfy  the  requirements  of  10  CFTl 
72.122  (h)(4). 

With  respect  to  the  issue  of 
instrumentation  and  control  systems  to 
monitor  systems  which  are  important  to 
safety  (10  CFR  72.122  (i)),  the  user  of  the 
VSC-24  cask  will,  as  provided  in 


Chapter  14  of  the  SER  and  in  Section 
1.3.1  of  the  Certificate  of  Compliance,  be 
required  to  verify  by  a  temperatiue 
measurement,  the  cask  thermal 
performance  on  a  daily  basis  to  identify 
conditions  which  threaten  to  approach 
cask  design  temperature  criteria.  The 
cask  user  will  also  be  required  to 
conduct  a  daily  visual  surveillance  of 
the  cask  air  inlets  and  outlets  as 
required  by  Chapter  14  of  the  SER  and 
Se^on  1.3.1  of  the  Certificate  of 
Compliance.  '' 

While  the  MSB  and  VCC  are 
considered  components  important  to 
safety  that  comprise  the  VSC-24  cask 
design,  they  are  not  considered 
operating  systems  in  the  same  sense  as 
spent  fuel  pool  cooling  water  systems  or 
ventilation  systems  which  may  require 
other  instrumentation  and  control 
systems  to  ensure  proper  functioning. 
Hence,  due  to  this  passive  design, 
temperature  monitoring  and 
surveillance  activities  are  appropriate 
and  sufficient  for  this  design,  they 
assure  adequate  protection  of  the  public 
health  and  safety,  and  meet  the 
requirements  of  §  72.122  (i). 

18.  Comment.  Several  commenters 
expressed  concern  related  to  the  inlet 
and  outlet  vents,  on  the  VSC-24  cask, 
which  are  necessary  to  allow  cooling  of 
the  storage  container  by  natural 
circulation.  Some  commenters  also 
questioned  the  adequacy  of  the 
surveillance  requirements  for  the  VSC- 
24  cask  and  suggested  that  electronic 
continuous  monitoring  and  recording  of 
air  outlet  temperature  should  be 
required  on  each  cask.  Specific  concerns 
include: 

(a)  Vent  blockage  by  bugs,  webs, 
snow,  and  ice; 

(b)  Frequency  of  vent  outlet 
surveillance  for  blockage; 

(c)  Drive-by  or  walk-through 
inspection  is  inadequate  to  observe 
outlet  blockage;  and 

(d)  Critical  temperatures  associated 
with  the  VSC  should  be  monitored. 

Response.  The  NRC  is  requiring,  as 
part  of  the  VSC-24  Certificate  of 
Compliance,  that  surveillance  and 
measurement  of  the  thermal 
performance  of  the  cask  be  conducted 
by  the  licensee  on  a  daily  basis.  The 
licensee  is  responsible  for  establishing 
the  specific  method  of  measurement;  the 
licensee  can  measure  the  inlet  and 
outlet  air  annulus  temperatures,  or  it 
could  also  measure  the  MSB  surface 
temperature,  the  VCC  inner  wall 
temperature  or  perform  other 
appropriate  measurements.  The  method 
selected  by  the  licensee  must  provide  a 
positive  indication  of  the  approach  of 
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materials  to  cask  design  temperature 
criteria. 

In  addition,  analyses  of  safety  margins 
of  components  important  to  safety  show 
that  even  assuming  surveillance  were 
not  conducted  at  the  required  daily 
frequency,  and  both  the  inlet  and  outlet 
vents  were  blocked  for  a  30  hoiir  period, 
there  would  still  be  no  loss  of  safety 
function  or  any  immediate  threat  to  the 
health  and  safety  of  the  public.  This 
conclusion  is  based  on  the  adiabatic 
heatup  thermal  analysis  of  the  VSC-24 
cask,  which  assumes  that  all  vents  are 
blocked,  and  no  heat  is  rejected  by  the 
cask.  The  concrete  and  cladding 
temperature  criteria  that  could  be 
exceeded  \mder  this  conservative 
analysis,  assuming  complete  blockage, 
signify  the  onset  of  very  slow 
degradation  mechanisms,  not  an 
imminent  loss  of  safety  function. 

The  NRC  also  agrees  with  the 
comment  that  visual  surveillance  of 
exterior  air  inlets  and  outlets  may  be 
inadequate  and  may  not  lead  to  a 
positive  determination  of  blockage 
because  the  design  includes  screens 
placed  over  the  vents  to  prevent  wildlife 
from  entering  the  VCC.  Consequently, 
the  NRC  has  revised  the  Certificate  of 
Compliance  surveillance  requirement  to 
make  the  integrity  of  the  screens  be  part 
of  the  visual  surveillance.  A  physical 
examination  of  the  vent  is  required  if  its 
associated  screen  shows  any  evidence  of 
breach. 

19.  Comment.  One  commenter 
suggested  that  approval  of  the  VSC-24 
cask  should  be  denied  because  the  snow 
shield  was  eliminated  and  that  the 
analysis  of  air  flow  of  the  VSC  took  it 
into  consideration. 

Response.  The  snow  shield  was 
eliminated  because  it  was  not 
considered  efrective  in  resolving  the 
problem  of  vent  blockage  by  snow.  A 
visual  surveillance  requirement  is 
considered  more  effective  in  addressing 
the  issue  of  vent  blockage  by  snow.  The 
Certificate  of  Compliance  has  been 
revised  to  add  a  daily  surveillance 
requirement,  as  discussed  in  Comment 
18,  which  would  include  checking  for 
snow  blockage  during  periods  of  snow 
accumulation.  In  addition  the  inclusion 
of  a  snow  shield  in  the  original  design 
actually  decreased  air  flow  and 
therefore,  its  removal  increases  the 
thermal  efficiency  of  the  cask. 

20.  Comment.  One  commenter 
questioned  how  the  condition  of  the 
inlet  vents  is  checked  for  damage  after 
the  lifting  arms  are  inserted  into  the  air 
inlets  for  transfer. 

Response.  Lifting  the  VSC-24  cask 
using  the  hydraulic  roller  skid,  which 
involves  insertion  of  lifting  arms  into 
the  air  inlets,  has  been  analyzed.  The 


results  indicate  that  the  shear  and 
bearing  capacities  of  the  concrete 
surrounding  the  air  inlet  vents  (per 
American  Concrete  Institute  (ACI) 
criteria  349-85)  are  not  exceeded  and  no 
damage  is  expected.  Therefore,  there  is 
no  need  to  inspect  vents  for  damage 
following  use  of  the  hydraulic  roller 
skid. 

21.  Comment.  The  general  licensee 

must  have  specific  plans  for  the 
constant  and  careful  monitoring  of  the 
casks  and  for  the  safeguarding  of  the 
waste  to  prevent  catastrophic  accidents 
or  terrorism.  _ 

Response.  In  accordance  with  10  CFR 
72.212(b)(5),  each  reactor  licensee  must 
have  a  physical  security  organization 
and  program  to  detect  intrusion  into  the 
protected  area  including  acts  of 
terrorism,  and  to  take  any  corrective 
action.  The  physical  security  program, 
as  well  as  environmental  monitoring 
and  radiation  protection  programs  for 
each  reactor  facility,  provide  the 
necessary  monitoring  for  the  casks  and 
safeguarding  of  the  spent  fuel.  Thus,  the 
licensee  will  be  able  to  determine  when 
corrective  action  needs  to  be  taken  to 
maintain  safe  storage  conditions  to 
protect  the  public  health  and  safety. 
(Also  see  response  to  Comment  Number 
33  below). 

D.  A  number  of  commenters  raised 
technical  issues  related  to  the  thermal 
analysis  of  the  VSC-24  cask  and 
thermal  performance  of  the  cask  under 
normal,  off-normal,  and  accident 
conditions. 

22.  Comment.  One  commenter 
questioned  whether  NRC  intends  to 
establish  75  °F  as  a  standard  ambient 
temperature  criteria  for  all  storage  casks 
and  expressed  concern  that  this 
temperature  may  not  be  applicable  for 
the  majority  of  power  reactor  sites.  ^ 

Response.  The  NRC  does  not  intend  to 
establish  75  ®F,  or  other  standard 
ambient  condition  criterion,  for  all  cask 
designs.  The  cask  vendor  establishes 
ambient  temi}erature  criteria  on  which 
the  cask  is  designed.  In  the  case  of  the 
VSC-24  cask,  PSNA  chose  75  “F.  Each 
reactor  licensee  can  then  only  use  those 
casks  which  have  design  bases  that 
envelop  the  reactor  site  ambient 
temperatures.  For  example,  if  a  power 
reactor  site  has  an  average  annual 
ambient  temperature  greater  than  75  °F, 
then  that  reactor  licensee  cannot  use  a 
cask  with  a  75  '’F  ambient  design 
temperature. 

23.  Comment.  One  commenter 
questioned  how  heat  transfer  for  the 
VSC-24  cask  is  affected  by  the  fact  that 
there  are  no  provisions  for  centering  the 
MSB  inside  ^e  VCC. 

Response.  Heat  transfer  for  the  VSC- 
24  cask  is  not  significantly  affected  by 


lack  of  centering  of  the  MSB  inside  the 
VCC.  Therefore,  no  precise  centering  of 
the  MSB  inside  the  VCC  is  needed. 
However,  the  physical  arrangement  of 
the  system  restricts  lateral  movement 
and  does  not  allow  the  MSB  to  be  far 
from  center  as  it  is  lowered  into  the 
VCC. 

24.  Comment.  One  commenter  raised 
the  concern  that  the  VCC  concrete 
temperatures  do  not  comply  with  the 
ACI-349  temperature  criteria. 

Response.  Tlie  NRC  has  accepted 
deviations  from  the  ACI-349  Code, 
Appendix  A.4  for  the  concrete 
temperature  criteria.  However,  while 
accepting  the  deviation,  the  NRC  has 
identified  a  specified  maximum  thermal 
expansion  coefficient  for  fine  and  coarse 
aggregates  in  the  concrete  which  allows 
operation  at  higher  temperatures.  The 
selection  of  specific  fine  and  coarse 
aggregates  in  the  concrete  prevents 
microcracking  between  the  cement  and 
aggregates  in  the  anticipated 
temperature  range  of  the  VCC.  Thus, 
deviation  from  the  ACI-349  temperature 
criteria  is  not  a  cause  for  concern  and 
does  not  compromise  safety. 

25.  Comment.  One  commenter 
claimed  that  NRC  has  used  the 
unsupported  assumption  that  48  hours 
is  sufficient  time  to  reach  thermal 
equilibrium  for  the  irradiated  fuel 
assemblies  (high  level  radioactive 
waste)  that  have  been  removed  from 
water  storage  and  sealed  in  the  metal 
canister. 

Response.  The  commenter  refers  to 
the  time  period  allowed  for  a  loaded 
VSC-24  cask  system  to  reach  thermal 
equilibrium  conditions.  For  the  purpose 
of  thermal  equilibrium,  the  VSC-24  cask 
system  is  considered  to  be  placed  in 
service  when  the  concrete  cask  cover 
plate  is  installed. 

It  should  be  noted  that  the  Certificate 
of  Compliance  has  been  changed  to 
require  that  the  inlet  and  outlet  air 
temperatures,  for  all  VSCs  placed  in 
service,  be  measured  until  the  cask 
reaches  initial  thermal  equilibrium. 
Furthermore,  a  daily  measurement  of 
the  thermal  performance  of  the  VSC-24 
cask  is  required.  Therefore,  any 
reference  to  assumed  48  hour  diermal 
equilibrium  is  covered  by  the  enhanced 
surveillance  requirements.  The  48  hour 
period  was  selected  to  provide  a  basis 
for  baseline  measurements.  There  is  no 
safety  significance  if  thermal 
equilibrium  is  achieved  in  a  shorter  or 
longer  time. 

26.  Comment.  One  commenter  noted 
that  in  chapter  9  of  the  SER,  the  NRC 
staff  found  it  necessary  to  impose  a  pre- 
operational  test  to  verify  the  heat 
removal  capacity  of  the  VSC-24  cask 
system.  The  commenter  claimed  that 
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this  was  required  because  predicted  fuel 
clad  temperatures  are  a  “mere”  4  "F 
below  their  design  criteria  on  a  75  ”P 
ambient  day.  It  eras  further  asserted  that 
with  a  predicted  fuel  clad  tempmeture 
of  4  *T  below  desim  criteria  for  the  off- 
normal  condition  limit,  even  a 
successful  pre-operational  test  would 
not  assure  that  the  design  criteria  is  met 
within  the  bounds  of  statistical 
uncertainty,  particularly  since  the 
calibration  of  their  temperature  sensing 
equipment  has  a  tolerance  of  plus  or 
minus  1  ®F. 

Response.  The  NRC  has  imposed  a 
test  to  benchmark  the  heat  removal 
capacity  for  the  first  VSC-24  cask 
placed  in-service.  However,  the  4  ®F 
margin  stated  on  page  9-4  of  chapter  9 
of  the  SER  cited  the  commenter,  is 
a  t3rpographical  error.  The  correct 
margin  is  24  °F,  as  stated  cm  page  4-7 
of  the  SER.  This  24  ®F  margin  is  the 
difference  between  the  maximum 
allowable  fuel  clad  temperature  and  the 
calculated  fuel  clad  temperature, 
assuming  an  average  annual  ambient 
temperature  of  75  *F  for  normal 
continuous  condititms.  For  off-normal 
conditions  involving  higher  ambient 
temperatures,  a  maximum  fuel  clad 
temperature  of  708  ®F  was  calculated 
assuming  an  ambient  temperature  of 
100  ®F.  This  temperature  is  4  ®F  below 
an  acceptable  fuel  clad  tnnperature 
criterion  of  712  ®F.  The  NRC  accepted 
this  margin  on  the  basis  of  the  following 
conservative  factors  applied  in  the  off- 
normal  case  analyzed  in  the  SAR: 

a.  The  calculation  assumes  steady 
state  conditions.  It  would  take  several 
days  of  sustained  100  ®F  ambient 
temperature  to  approach  the  calculated 
fuel  clad  temperature  value  of  708  ®F. 

b.  The  fuel  tempmature  criterion  is 
based  on  prevention  of  fuel  failures  due 
to  long-term  degradation  mechanisms. 
Short  term  variaticms  in  the  averse 
temperature,  such  as  when  the  daily 
summer  average  temperatures  exce^  85 
°F,  have  no  effect  on  the  long  terra 
degradation  mechanisms  that  affect  the 
fuel  cladding.  Therefme,  the  annual 
average  75  °F  temperature  would  be  a 
more  realistic  conditicm  to  use  in  the 
calculation  than  the  100  ®F  temperature 
actually  used  in  the  calculation. 

c.  Heat  conduction  in  the  axial 
direcdcm  is  treated  ccmservatively 
because  little  credit  is  taken  for  heat 
transfer  out  of  the  ends  of  the  MSB 
canister. 

d.  Fuel  clad  temperature  is  treated 
conservatively  because  a  peek  heat 
generation  rate  rather  than  an  average 
was  used  in  the  calculatimi. 

These  conservative  factors  used  in  the 
calculation  of  fuel  clad  temperatures 
provide  reasonable  assiuance  that  the 


actual  tempmature  will  be  lower  than 
the  calculated  temperature,  ctmsidering 
uncertainties,  and  therefore  this  4  ®F 
margin  below  the  fuel  clad  temperatiue 
criterion  is  acceptable. 

27.  Comment.  One  commenter 
questioned  whether  cladding  failures 
would  affect  the  temperature  of  the  MSB 
or  the  VCC  and  the  heat  removal 
capacity  of  the  VSC-24  cask.  Another 
asked  why  heliiun  was  used  to  fill  the 
cask.  The  only  helium  cooled  reactor  in 
the  country.  Ft.  St.  Vrain,  was 
operaticHial  merely  15%  of  the  time. 

Response.  Fuel  cladding  failure  is  not 
mq>ected  to  occur  because  the  VSC-24 
cask  is  designed  to  maintain  an  inert 
helium  atmosphere  inside  the  MSB  to 
prevent  fuel  cladding  failure.  However, 
fuel  cladding  feilure  would  neither 
affect  the  temperature  of  the  MSB  or 
VCC  nor  affect  the  heat  removal 
capacity  of  the  VSC-24  cask.  The 
temperature  of  the  MSB  and  the  VCC 
depends  on  the  heat  generated  by  the 
fuel  in  the  MSB,  which  is  not  affected 
by  a  fuel  cladding  failure.  In  addition, 
heat  removal  capacity  of  the  VSC-24 
cask  depends  on  the  airflow  on  the 
outside  of  the  MSB  which  also  is 
unaffected  by  fuel  conditicms  inside  the 
MSB.  Helium  was  chosen  because  it  is 
inert  and  it  has  good  heat  transfer 
characteristics.  The  fact  that  the  Ft.  St. 
Vrain  reactor  used  helium  as  a  coolant 
did  not  ccHitribute  to  its  operational 
problems. 

28.  Comment.  One  commenter  wanted 
clarification  of  “approximately  24  kW,” 
when  referring  to  the  heat  source  loaded 
into  the  first  MSB  for  tests  conducted  by 
the  licensee  to  verify  heet  removal 
capacity  of  the  VSC  system.  The 
commenter  also  indicated  that  the 
Certificate  of  Compliance  is  overly 
restrictive  in  requiring  a  24  kW  heat 
load  for  the  first  cask  because  some 
reactors  do  not  have  spent  fuel 
assemblies  which  could  make  up  the  24 
kW  heat  load.  The  commenter 
recommended  that  the  requirement  be 
changed  to  require  that  the  first  cask  be 
load^  with  a  heat  load  as  high  as 
practicable  (but  not  to  exceed  24  kW)  to 
verify  the  calculated  heat  removal 
capability.  Another  commenter  asked 
why  not  test  the  cask  with  artificial 
thermal  loads  rather  than  with  spent 
fuel. 

Response.  The  intent  of  the  language, 
“approximately  24  kW“  was  to  provide 
some  flexibility  to  a  potential  user 
because  there  is  no  way  to  ensure  that 
the  first  fuel  placed  in  the  cask  will 
have  a  heat  load  of  exactly  24  kW  that 
was  used  in  the  thermal  analysis.  The 
purpose  of  the  test  is  to  measure  the 
cask  performance  and  establish  baseline 
data.  Following  loading  and 


temperature  testing  of  the  cask  with  a  24 
kW  loading,  the  licensee  would  be  ^ble 
to  load  fuel  at  lower  thermal  ratings 
without  the  need  to  provide  NRC  with 
separate  temperature  test  data  and 
additional  analysis  since  the  24  kW  heat 
loading  is  a  bounding  analysis. 

However,  because  the  cask  vendor  has 
not  provided  thermal  analyses  at  lower 
heat  loadings,  the  NRC  believes  that  if 
a  licensee’s  first  fuel  loading  has  a  heat 
load  less  than  24  kW.  the  licensee 
should  conduct  both  a  temperature 
measurement  and  a  thermal  analysis. 

The  purpose  of  conducting  both  the 
analysis  and  the  measurement  is  to 
measure  system  performance  and  to 
establish  baseline  data  for  the  expected 
inlet  and  outlet  tnnperature  difference. 
The  Certificate  of  Compliance  has  been 
revised  to  this  effect  and  the  word 
“approximately”  has  been  deleted.  With 
respect  to  the  issue  of  artificial  thermal 
loads,  the  NRC  will  accept  alternate  heat 
loads  other  than  spent  fuel  and  the 
Certificate  of  Compliance  has  been 
revised  accordingly.  A  licensee  could 
use  such  an  artificial  heat  source  to  test 
an  initial  cask  at  a  bounding  heat  load 
of  24  kW  prior  to  loading  fuel. 

29.  Comment.  One  commenter  noted 
that  Page  4-1  of  the  SER  for  the  VSC- 
24  cask  states  that  the  applicant  will 
remove  any  cask  from  service  which  has 
inlets  and  outlets  blocked.  It  should  say 
“or”  instead  of  “and.” 

Response.  The  statement  refers  to  a 
proposal  made  by  the  applicant  and  is 
correct  as  quoted  on  page  4-1.  However, 
the  NRC  did  not  accept  this  proposal 
because  the  applicant  did  not  provide 
acceptable  evidence  that  the  cask  will 
be  adequately  cooled  in  the  event  of  a 
full  blodcage  of  either  all  inlets  or 
outlets.  Se^ons  1.3.1  and  1.3.4  of  the 
Certificate  of  Compliance  require  that  a 
VCC  be  removed  ^m  service  whenever 
either  all  inlets  or  all  outlets  are  found 
to  have  blockage  for  24  hours  and  the 
concrete  temperature  criterion  of  350  “F 
has  been  exceeded.  This  conclusion  is 
also  stated  cm  paw  4—1  of  the  SER. 

30.  Comment.  One  commenter  noted 
that  Table  4.1—1  of  the  November  1991 
SAR  for  the  VSC-24  c:ask  fails  to  state 
what  the  temperature  differmce  would 
be  if  all  inlets  wwe  blcxiked  over  a  long¬ 
term. 

Response.  The  cx)mm«)ter  is  correct. 
However,  a  temperature  cnitericm  of 
350  °F  has  been  established  for  the 
concrete  cask.  Calculations  indicate  that 
a  temperature  of  350  ®F  could  be 
reach^  after  30  hours  if  either  all  inlats 
or  all  outlets  are  blocked.  If  this 
situation  is  identified,  the  licensee  must 
demonstrate  that  acxndent  temperature 
criteria  have  not  been  exceeded  or  is 
required  to  take  the  cask  out  of  service. 
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NRC  notes  that  reaching  350  "F  is  not 
an  unsafe  condition  with  respect  to  the 
containment  integrity  of  the  MSB  or  the 
stored  fuel.  Rather  it  is  a  criterion  for 
deciding  whether  to  take  the  VCXl  out  of 
service.  This  action  is  highly 
conservative,  since  only  the  onset  of 
very  slow  degradation  occurs  if  the 
concrete  temperatine  reaches  350  °F.  As 
discussed  below,  in  response  to 
Comment  Number  31,  a  conservative 
adiabatic  heatup  analysis  determined 
that  it  would  take  7  days  to  reach 
unacceptable  fuel  clad  temperatiues. 

The  NRC  considers  that  within  this  time 
frame,  the  licensee’s  enhanced  daily 
surveillance  program,  which  must 
include  a  component  that  verifies  the 
thermal  performance  of  the  cask,  would 
identify  the  blockage  and  allow 
sufiicient  time  for  necessary  corrective 
actions  to  be  taken. 

31.  Comment.  One  commenter 
indicated  that  the  safety  evaluation  for 
the  tipover  of  the  VCC  only  considered 
the  structural  aspects  of  the  accident 
and  ignored  the  thermal  consequences. 
The  issue  raised  was  that  the  VSC-24 
cask  uniquely  requires  a  vertical 
orientation  to  adequately  remove  heat 
and  that  heat  removal  in  the  horizontal 
configuration  is  degraded  eyen  if  all 
vents  are  unblocked  which  should  not 
be  assumed. 

Response.  Thermal  consequences  of  a 
VSG-24  cask  tipover  were  considered 
and  are  bounded  by  the  adiabatic  heat¬ 
up  analysis  performed  for  the  cask. 
Adiabatic  heat-up  is  not  affected  by 
orientation,  either  horizontal  or  vertical. 
The  adiabatic  analysis  determined  that 
it  would  take  approximately  seven  days 
to  reach  unacceptable  fuel  clad 
temperatures.  The  NRC  considers  that 
within  this  timeframe  the  licensee 
would  take  necessary  corrective  actions 
to  return  the  cask  to  an  upright  position. 

32.  Comment.  One  commenter  stated 
that  an  analysis  based  on  Diffusion 
Controlled  Cavity  Growth  (DCCG)  has 
been  the  only  method  accepted  by  the 
NRC  to  determine  the  maximum 
allowable  fuel  cladding  temperature. 

The  commenter  further  stat^  that  it 
was  not  apparent  that  an  analysis  based 
on  DCCG  had  been  performed  in 
evaluating  maximum  cladding 
temperature  for  the  VSG-24  cask. 

Response.  The  NRC  agrees  that  DCCG 
is  the  only  current  method  acceptable  to 
the  NRC  to  determine  maximum 
allowable  fuel  clad  temperature.  The 
VSC-24  cask  was  evaluated  by  this 
method.  See  Section  5.3.3  of  the  SER. 

E.  A  number  ofcommenters  expressed 
concern  about  emergency  planning  and 
response  to  contingencies. 

33.  Comment.  Some  commenters 
expressed  concern  that  no  evacuation 


plan  was  required.  They  also  stated  that 
there  is  a  la(±  of  contingency  planning 
for  catastrophic  events.  They  noted 
these  events  could  include  but  would 
not  be  limited  to: 

a.  Direct  or  indirect  lightning  strikes 
on  the  casks; 

b.  Plane  crash  into  the  casks; 

c.  Sabotage; 

d.  Earthquakes; 

e.  Fire;  and 

f.  Emergency  planning  for  cask 
malfunctions. 

A  commenter  wanted  the  utility  to 
notify  either  state  or  local  government 
before  loading  casks  to  make  sure  local 
services  were  aware  and  would  know 
how  to  respond  if  necessary  under  the 
emergency  plan. 

Response.  The  Code  of  Federal 
Regulation,  10  CFR  parts  50  and  72 
requires  that  nuclear  plant  structures, 
systems  and  components  importemt  to 
safety  shall  be  designed  and 
appropriately  protected  against  dynamic 
effects,  including  the  effects  of  tornado- 
driven  missiles,  that  may  result  from 
events  and  conditions  outside  the 
nuclear  powv  unit.  This  includes  the 
effects  of  possible  airplane  crashes. 

The  licensee’s  site  evaluation  for  a 
nuclear  plant  also  considers  the  effect  of 
nearby  transportation  and  military 
activities.  A  licensee  proposing  to  use 
the  VSC-24  cask  is  required  to  evaluate 
and  verify  that  the  SER  for  the  facility 
encompasses  the  design  basis  analysis 
performed  for  the  VSC-24  or  any 
certified  cask.  Generally,  a  cask’s 
inherent  design  will  withstand  tornado 
missiles  and  other  design  loads  and 
thus,  also  provides  protection  against 
the  collision  forces  imposed  by  light 
general  aviation  aircraft  (i.e.  1500-2000 
pounds)  which  constitute  the  majority 
of  aircraft  in  operation  today.  NUREG- 
0800,  Section  3. 5. 1.6  “Standard  Review 
Plan  for  Light  Water  Reactors’’,  contains 
methods  and  acceptance  criteria  for 
determining  if  the  probability  of  an 
accident  involving  larger  aircraft  (both 
military  and  civilian)  exceeds  the 
acceptable  criterion.  It  is  incumbent 
upon  the  licensee  to  determine  whether 
or  not  the  reactor  site  parameters  are 
enveloped  by  the  cask  design  basis  as 
required  by  10  CFR  72.212(b)(3).  This 
would  include  an  evaluation 
demonstrating  that  the  requirements  of 
§  72.106  have  been  met. 

NRC  reviewed  potential  issues  related 
to  possible  radiological  sabotage  of 
storage  casks  at  reactor  site  independent 
spent  fuel  storage  installations  (ISFSIs) 
in  the  1990  rulemaking  that  added 
subparts  K  and  L  to  10  CFR  part  72  (55 
FR  29181).  NRC  regulations  in  10  CFR 
part  72  establish  physical  protection 


and  security  requirements  for  an  ISFSI 
located  within  the  owner  controlled 
area  of  a  licensed  power  reactor  site. 
Section  72.212(b)(5)  requires  that  the 
spent  fuel  in  the  ISFSI  be  protected 
against  the  design  basis  threat  for 
radiological  sabotage  using  provisions 
and  requirements  comparable  to  those 
applicable  for  other  spent  fuel  at  the 
associated  reactor  subject  to  certain 
additional  conditions  and  exceptions 
described  in  10  CFR  72.212.  Each  utility 
licensed  to  have  an  ISFSI  at  its  reactor 
site  is  required  to  develop  security  plans 
and  install  a  security  system  that 
provides  high  assurance  against 
unauthorized  activities  which  could 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety.  The  security 
systems  at  an  ISFSI  and  its  associated 
reactor  are  similar  in  design  features  to 
ensure  the  detection  and  assessment  of 
unauthorized  activities.  All  alarm 
annunciations  at  the  ISFSI  are 
monitored  by  the  security  alarm  stations 
at  the  reactor  site.  Response  to  intrusion 
is  required.  Each  ISFSI  is  periodically 
inspected  by  NRC  and  annually  audited 
by  the  licensee  to  ensure  that  the 
security  systems  are  operating  within 
their  design  limits.  The  validity  of  the 
threat  is  continually  reviewed,  with  a 
formal  evaluation  every  six  months  by 
the  NRC. 

An  adequate  evacuation  plan  exists 
for  the  use  of  certified  casks  because  of 
the  fact  that  the  existing  reactor 
emergency  plan  covers  the  entire  site.  In 
addition,  contingency  planning  for  the 
events  described  above  exists  l^ause 
these  events  are  covered  within  the 
emergency  plans  of  the  reactor  facilities 
which  will  use  the  cask.  In  accordance 
with  10  CFR  72.212(b),  the  reactor 
licensee  must  review  the  emergency 
plan  to  ensure  it  provides  adequate 
protection.  The  licensee’s  emergency 
plan  provides  for  responsive  action  if  an 
event  has  happened  which  has  the 
possibility  of  creating  an  emergency  or 
after  an  actual  emergency  has  occurred. 
Through  communications  between  the 
utility  and  governments,  the  contents  of 
the  emergency  plan  and  the  actions  to 
be  executed  by  each  entity  for  various 
situations  are  understood.  In  addition, 
the  utility  is  required  to  conduct  a 
periodic  emergency  exercise  involving 
the  utility  and  government  agency  staff. 

34.  Comment.  One  commenter  stated 
that  there  was  no  contingency  for 
accidents  except  to  reload  the  spent  fuel 
back  into  the  cooling  pool  which  may 
not  be  possible  due  to  lack  of  pool 
storage  space  or  impact  on  the  spent 
fuel  due  to  the  accident. 

Response.  Becau.se  of  the  design 
features,  as  well  as  the  procedures  and 
requirements  discussed  elsewhere  in 
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this  response  and  the  associated  safety 
analysis,  the  likelihood  of  an  accident 
occurring  which  mil  require  removal  of 
the  spent  fuel  firom  the  cask  is  very 
small.  However,  even  if  such  an 
unlikely  accident  occurs,  the  cask 
design  is  required  to  have  capability  to 
{>ennit  retrieval.  (10  CFK  7Z.122G))> 

NRC  does  not  require  a  licensee  to 
maintain  a  reserve  capability  in  the 
spent  fuel  pool.  Many  licensees  may  do 
so.  however,  and  they  would,  therefore, 
have  the  option  of  returning  ^e  fuel  to 
the  pool  in  the  imlikely  event  of  an 
accident  requiring  removal  of  fuel  from 
the  cask.  In  addition,  licensees  will  have 
other  options  available  to  cover  this 
unlikely  contingency  including 
temporary  storage  in  a  spare  storage 
cask  or  use  of  an  existing  certified 
transportation  cask.  Licensees  would 
have  to  consider  these,  and  other 
available  options,  in  the  imlikely  event 
on  accident  occurs  requiring  removal  of 
the  fuel. 

F.  Other  comments  which  do  not 
specifically  fit  those  categories  above 
follow  below.  These  comments  deal  with 
a  broad  range  of  other  technical  and 
procedural  issues. 

35.  Comment.  There  are  outstanding 
safety  issues  that  the  NRC  expects  to 
resolve  in  the  first  test. 

Response.  The  NRC  SER  addresses  all 
significant  safety  issues,  and  there  are 
no  outstanding  safety  issues  about  the 
VSC-24  cask  that  remain  unresolved. 
Accordingly,  the  first  test  does  not 
involve  any  safety  issue.  Its  purpose, 
rather,  is  to  benchmark  the  heat  removal 
capability  of  the  VSC-24  cask. 

36.  Comment.  One  commenter  asked 
that  a  requirement  to  submit  a  repcet  to 
the  NRC  within  IS  days  of  the  test  and 
evaluation  of  the  first  cask  and  prior  to 
construction  of  the  sectmd  cask  be 
added  to  the  VSC-24  cask  Certificate  of 
Compliance.  Also  the  report  and 
subsequent  NRC  review  should  be 
placed  in  NRCs  Public  Document 
Room. 

Response.  A  letter  report  summarizing 
the  results  of  the  thermal  test  and 
evaluation  of  the  first  cask  placed  in 
service  will  be  submitted  to  the  NRC 
and  placed  in  the  Public  E)ocunient 
Room.  The  licensee  may,  at  their  own 
financial  risk,  febricate  additional  casks 
prior  to  using  the  first  cade.  If  the  first 
cask  does  not  perform  as  specified,  the 
NRC  would  prevent  use  of  the  other 
casks  or  modify  conditions  on  how  they 
could  be  used. 

37.  Comment.  It  is  imacceptable  from 
a  public  health  and  safety  standpoint  to 
conduct  the  first  full  scale  test  of  a  VSC- 
24  cask  at  a  reactor  site  because  it  places 
the  power  plant  workers,  the  public, 
and  the  environment  at  risk.  Two 


commenters  stated  that  the  VSC-24  had 
not  been  tested  to  the  full  range  of 
climatic  conditions. 

Response.  Although  the  volume  of 
data  that  is  available  to  support 
certification  of  the  VSC-24  cask  does 
not  include  results  of  full  scale  tests,  the 
available  data  is  more  than  sufficient  to 
show  that  the  use  of  the  VSC-24  cask  by 
a  licensee  will  not  place  power  plant 
workers,  the  public,  or  the  enviremment 
at  any  undue  risk.  Also  the  conditions 
of  use  for  the  VSC-24  cask  in  the 
Certificate  of  Compliance  ensure 
adequate  protection  of  the  workers,  the 
public,  and  the  environment  Further, 
the  VSC-24  cask  has  been  designed  and 
will  be  felnicated  to  well  established 
criteria  of  the  ASME  B&PV  and  AQ 
codes.  In  additiim,  it  uses  construction 
materials  which  have  well  known  and 
documented  properties  to  provide  the 
necessary  structural  strength  and 
radiation  shielding  to  meet  r^ulatory 
requirements.  While  the  NRC  has  not 
relied  on  testing  of  the  VSC-17  cask  (a 
smaller  version  of  the  VSC-24  cask 
design)  for  approval  of  the  VSC-24  cask, 
the  VSC-17  cask  has  been  tf^ed  by 
DOE  at  its  Idaho  National  Engineering 
Laboratory.  The  report  “Performance 
Testing  and  Analysis  of  the  VSC-17 
Ventilated  Concrete  Cask,"  EPRI TR— 
100305.  dated  May  1992.  concluded  that 
the  VSC-17  cask  can  be  safely  used  at 
reactm  sites.  While  the  VSC-24  cask 
approval  does  not  rely  on  the  VSC-17 
cask,  the  designs  are  similar  and  many 
parallels  in  d^ign  and  function  can  be 
drawn.  DOE  testing  of  the  VSC-17 
demonstrates  that  ventilated  storage 
cask  technology  can  {H^ovide  safe  storage 
of  spent  fuel.  Thus,  in  view  of  the 
above,  although  the  commenter’s 
observation  that  the  VSC-24  had  not 
been  fully  tested  under  climatic 
conditions  is  technically  correct,  the 
cask  has  been  designed  for  ambient 
temperature  extremes  from  -  40  °F  to 
-i-100  and  meets  the  ASME  and  AQ 
requirements. 

38.  Comment.  One  commenter  noted 
that  Consumers  Power  does  not  have  a 
plan  to  remove  spent  fuel  stored  under 
general  license  from  the  reactor  site  as 
required  by  10  CFR  72.218. 

nesponse.  The  licensee  is  not  required 
to  have  a  plan  to  remove  spent  fuel 
stored  on  site  under  the  general  license 
until  an  application  to  terminate  the 
reactor  operating  license  is  submitted  to 
the  NRC  This  requirement  is  found  in 
10  CFR  72.218(b)  and  10  CFR  50.54(bb). 

39.  Comment.  One  commenter  noted 
that  the  NRC  does  not  specifically 
require  inspectiims  against  10  QTl 
72.Z36(j)-(m).  Questions  were  raised 
regarding  quality  assurance  problems 
encounter^  during  the  insp^ion  of 


systems  currently  in  operation,  and 
during  the  construction  of  the  first  five 
casks,  that  are  expected  to  be  placed  in 
service.  Another  question  was  raised 
pointing  out  that  &e  vendor  did  not  use 
weld  inspectors  qualified/certified  to 
American  Weld  Society  D.1.1. 

Response.  The  NRC  ensures 
compliance  with  10  CFR  72.236  (j)  and  i 

(k)  through  inspections,  and  ensures  j 

compliance  with  10  CFR  72.236  (1)  and  i 

(m)  through  the  cask  approval  process.  ? 

This  process  will  identify  different  areas  l 

that  may  need  correction,  but  that  is  the 
purpose  of  an  inspection  program.  If  a 
violation  of  the  requirements  is  j 

detected,  the  NRC  can  impose  penalties,  { 

or  even  stop  work.  The  NRC  takes  note 
of  the  fact  that  problems  noted  by  the 
commenters  were  identified  as  a  result 
of  NRC’s  inspection  program  during  the 
construction  of  specific  ca.sks.  This 
experience  reemphasizes  the  need  for 
close  and  continuing  quality 
surveillance  imder  vendor  and  user  QA  j 

programs  during  all  VSC-24  and  other  ! 

cask  construction  activities.  The  NRC  i 

will  continue  to  conduct  the  inspectiems  I 

of  construction  activities  in  accordance  ! 

with  NRCs  Inspection  Procedures  in  | 

conjimction  with  vendor’s  quality 
assurance  (QA)  program,  specifications, 
drawings,  etc.  to  ensure  quality  work.  | 

As  to  the  specific  point  of  the  j 

aualification  of  welds  and  inspectors, 
le  NRC  notes  that  the  welds  referenced 
were  not  structural  welds  and,  as 
allowed  by  the  vendor’s  fabrication 
specifications,  do  not  have  to  be 
qualified  to  the  same  extent  as  a 
structural  weld. 

40.  Comment  Concern  was  expressed 
that  the  measurement  of  actual 
effectiveness  of  a  technology  in 
delivering  stated  requirements  must  be 
demonstrated  empirically,  and  that  the 
NRC  has  not  demonstrated  the  goal  of 
this  technology,  defined  acceptance  | 

criteria,  or  specified  how  compliance  is 
demonstrated.  Some  emnmenters  also  | 

expressed  concern  that  the  review  of  the  i 
concrete  cask  was  not  done  at  the  same 
level  as  that  performed  for  metal  casks 
and  that  no  independent  computer 
analyses  were  performed  for  the  design 
event  review.  Some  commenters  noted 
that  the  review  requires  more  than 
limited  computer  models. 

Response.  For  the  issue  of  acceptance 
criteria,  the  NRC  has  established 
specific  requirements  in  10  CFR  part  72 
that  must  be  met  in  order  to  obtain  a 
Certificate  of  Compliance  for  a  cask.  The 
details  of  the  review  and  bases  for  the 
NRC  concluding  that  the  cask  meets  the 
requirements  of  10  CFR  part  72  are 
provided  in  the  SER.  The  goal  of  dry 
cask  storage  technology  is  to  stme  spent 
fuel  safely.  That  goal,  and  the 


Federal  Regiater  /  Vol.  58,  No.  65  /  Wednesday,  April  7,  1993  /  Rules  and  Regulations  17959 


effectiveness  of  the  technology, 
previously  has  been  demonstrated 
empirically  and  experimentally. 

Different  cask  designs  may  require 
different  types  of  analysis  to 
demonstrate  their  safety,  and  therefore 
different  review  method  may  be 
appropriate  to  reach  that  conclusion.  In 
each  case  the  level  of  review  performed 
is  that  needed  to  provide  assurance  of 
adequate  protection  of  the  public  health 
and  safety. 

41.  Continent.  Some  commenters 
claimed  that  part  72,  subpart  K  was 
ori^ally  intended  to  apply  to  metal 
casks  only.  Concrete  ca^  systems  were 
not  addressed  in  the  origin^ 
rulemaking. 

Response.  As  discussed  below,  both 
the  language  and  history  of  subpart  K 
show  that  it  applies  to  any  NRG- 
approved  dry  cask  storage  system 
including  concrete  casks  systems,  and 
commenters  are  therefore  mistaken  in 
their  view  that  it  was  intended  for  metal 
casks  only. 

Subpart  K  applies  "to  casks  approved 
under  the  provisions  of  this  part"  which 
includes  casks  approved  by  NRC  under 
10  CFR  part  72,  subpart  L  Subpart  L 
contains  NRC’s  approval  conditions  "for 
NRC  spent  fuel  storage  casks  designs" 
which  would  include  concrete  casks. 
None  of  the  approval  conditions  in 
subpart  L  requires  that  the  cask  must 
use  a  metal  cask  design. 

Additionally,  there  is  information  on 
concrete  storage  technologies  in  the 
subpart  K  rulemaking  record  that  would 
not  support  limiting  it  only  to  metal 
casks.  Specifically,  the  Commission’s 
notice  of  proposed  rulemcddng  (NPRM) 
for  subpart  K  referenced  the  Canadians’ 
use  of  "concrete  casks  called  silos"  in 
describing  "the  knowledge  and 
experience  of  dry  spent  hiel  storage  in 
concrete  casks."  54  FR  19379-00  (May 
5, 1969).  1116  proposed  rule  also 
referenced  DOE’s  demonstration  of  dry 
storage  in  sealed  storage  casks  (SSC) 
which  it  described  as  "an  above-ground, 
steel-lined,  reinforced  concrete  cylinder 
or  cask."  Id.  Further,  it  cited  experience 
gained  horn  spent  fuel  storage  "in 
stainless  steel  canisters  stor^  inside 
concrete  modules  at  the  H.B.  Robinson 
2  site  *  *  *  "  !<!.  If  the  Commission 
had  intended  to  limit  subpart  K  to  metal 
casks,  it  would  not  have  included  data 
from  other  dry  storage  technologies  in 
the  record  supporting  its  action. 

Although  tne  Commission  has  not 
previously  approved  ooncrote  storage 
systems  (or  casks)  under  subpart  L,  it 
expressly  noted  such  systems  might  be 
approved  (and  ther^y  included  in 
subpart  K)  m  the  future.  In  particular, 
the  Commission  gave  the  following 
explanation  for  not  approving  certain 


concrete  module  designs  in  the  final 
subpart  K  rule: 

A  major  reason  that  these  spent  fuel  storage 
systems  (e.g.,  NUriOMS;  Moaular  Vault  Dry 
Store),  which  are  being  considered  by  the 
Commissicm  for  use  under  a  general  license, 
are  not  being  approved  at  this  time  is  that 
they  have  components  that  are  dependent  on 
site-specific  parameters  and,  thus,  require 
site-specific  approvals.  55  FR  29181  (July  18. 
1990). 

Moreover,  the  NPRM  included  the 
statement  that  "(t)he  Commission  has 
evaluated  and  approved,  in  specific 
licenses  issued  under  10  CFR  part  72, 
other  types  of  dry  storage  modules  (and 
t)hese  methods  may  be  approved  in  the 
future  for  use  under  a  general  license." 

54  FR  19382.  It  also  noted  that 
"(s)torage  casks  certified  in  the  future 
will  be  routinely  added  to  the  listing  in 
§  72.214  through  rulemaking 
procedures.”  54  FR  19380. 

These  statements  collectively  show 
the  Commission  specifically  envisioned 
the  possibility  of  ^ture  rulemaking  (i.e., 
the  procedure  NRC  is  now  using)  to  add 
concrete  storage  systems  to  the  list  of 
approved  spent  fuel  storage  casks  in 
subpart  K.  Consequently,  concrete 
storage  systems  can  be  "casks  approved 
under  the  provisions  of  this  part”  for 
pmposes  of  part  72,  subpart  K  if,  for 
example,  they  are  not  dependent  on 
site-specific  parameters  and  therefore  do 
not  require  site-specific  approvals  and  if 
they  conform  to  the  approval  conditions 
of  subpart  L. 

Finmly,  it  is  noteworthy  that  the 
Commission  adopted  subparts  K  and  L 
for  the  express  purpose  of  implementing 
certain  interim  storage  provisions  of  the 
Nuclear  Waste  Policy  Act  of  1982  that, 
significantly,  are  not  limited  to  metal 
casks.  54  FR  19379  (May  5. 1989).  In 
particular,  the  Act  authorized  the 
Commission  to  approve  by  rule  "one  ot 
more  (storage)  technologies’’  for  use  at 
reactor  sites.  (Sec.  218(a)  (42  U.S.C. 
10198(a)).  The  Act  also  directed  the 
Commission  to  establish  procedures  for 
the  licensing  of  "any  technology” 
approved  by  the  Commission  under 
section  218.  (Sec.  133  (42  U.S.C. 

§  10153)).  Therefore,  b^use  the  Act’s 
provisions  are  not  limited  only  to  metal 
storage  cask  designs,  it  would  be 
inconsistent  with  the  Commission’s 
purpose  to  limit  the  application  of 
subparts  K  and  L  to  such  designs. 

42.  Comment  One  commenter 
requested  the  proceeding  be  stopped 
until  the  NRC  revises  all  regulatory 
requirements  pertaining  to  the  storage  of 
hi^-level  waste  and  spent  fuel  to 
require  testing  procedures  which 
include  testim  to  destruction. 

Response.  Tne  NRC  does  not  require 
testing  to  destruction  or  other  tests  if  we 


have  confidence  in  the  analyses  which 
are  done  or  if  the  design  relies  on 
nationally  recognized  codes  and 
standards.  Testing  to  destruction  is  an 
option  that  can  be  used  to  confirm 
design  adequacy.  However,  destructive 
tests  of  an  entire  cask  are  not  necessary 
to  evaluate  a  design  when  other  non¬ 
destructive  tests  or  destructive  testing  of 
the  components  will  provide  the 
necessary  information  to  evaluate  a 
design. 

43.  Comment  Some  commenters 
expressed  concerns  that  fuel  handling 
could  be  under  less  than  ideal 
conditions  and  that  storage  could  be 
under  harsh  environmental  conditions. 
Sites  where  the  VSC-24  cask  is 
proposed  for  use  would  experience  low 
winter  temperatures,  freeze-thaw  cycles, 
high  humidity,  and  marine  conditions. 
Concern  was  also  expressed  that  harsh 
environmental  conditions  and  damage 
to  the  MSB  protective  coating  will 
degrade  the  containers  as  a  result  of 
corrosion,  embrittlement,  cracks,  fatigue 
and  other  aging  effects  which  would 
affect  the  ability  of  the  cask  to  survive 
over  extended  periods. 

Response.  Handling  of  fuel  and 
loading  of  the  cask  is  performed  under 
well  controlled  conditions  in  the 
reactor’s  fuel  handling  building  using 
written  procedures  developed  in 
accordance  with  the  reactor  operating 
license.  The  VSC-24  system  has  been 
evaluated  for  the  possible  effects  of 
harsh  environmental  conditions  and  the 
MSB  has  been  evaluated  for  the  possible 
effects  of  corrosion  due  to  humia  and 
marine  environmental  conditions.  As  a 
result  of  the  corrosion  analysis  of  the 
MSB,  the  NRC  found  the  design 
acceptable  with  the  consideration  of 
localized  corrosion  mechanisms  (i.e., 
pitting,  stress  corrosion  cracking, 
crevice  corrosion  and  galvanic 
corrosion)  as  well  as  general  corrosion. 
Localized  corrosive  attack  on  the  MSB 
surfaces  is  minimized  by  choice  of 
materials  and  design  features  such  as 
the  ceramic  tiles  between  the  VCC  liner 
and  the  bottom  surface  of  the  MSB. 
Furthermore,  the  NRC  allows  no  credit 
for  the  attributes  of  the  paint. 

Aging  issues  attributed  to  fatigue  for 
the  MSB  were  evaluated  according  to 
the  ASME  B&PV  Code,  Section  III,  and 
it  met  acceptable  standards. 

Temperature  extremes,  such  as  freeze- 
thaw  cycles  which  exist  in  the  Creat 
Lakes  region,  were  considered  in  the 
evaluation  of  the  VSC-24  cask. 
According  to  the  conditions  for  cask 
use,  the  user  of  the  VSC-24  system  will 
perform  site-specific  analyses  to  verify 
that  the  temperature  conditions 
assumed  in  the  analysis  boimd  the 
conditions  existing  at  the  site. 
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The  possibility  of  MTC  and  MSB  > 
cracks  was  addressed  as  a  part  of  ferritic 
material  considerations.  Based  on 
guidance  provided  in  ANSI  N14.6  and 
NUREG  CR-1815  the  NRC  established 
test  and  operating  limits  for  the  MTC 
and  the  MSB  to  preclude  the  possibility 
of  brittle  fracture. 

Finally,  the  VCC  is  designed  and 
fabricated  to  American  Concrete 
Institute  Code  requirements  which 
consider  durability  under  extreme 
conditions  for  extended  periods.  The 
cask  is  also  subject  to  annual  visual 
surface  inspections  for  chipping, 
spalling,  or  other  siirface  defects.  Any 
surface  defects  found  can  be  easily 
corrected.  The  fluence  of  the  neutron 
flux  within  the  spent  fuel  is  five  orders 
of  magnitude  less  than  the  fluence 
encountered  within  an  operating 
reactor,  and  therefore  embrittlement  of 
the  MSB  is  not  of  concern. 

44.  Comment.  A  commenter  asked 
how  the  NRC  will  correct  the  problem 
when  something  goes  wrong  with  the 
VSC-24  cask.  In  the  event  of  a  tipover 
or  drop  of  a  loaded  VCC,  the  commenter 
believes  the  licensee  should  be  required 
to  report  the  incident  to  the  NRC  within 
4  hours  and  the  NRC,  rather  than  the 
licensee,  should  determine  whether  the 
MSB  and/or  the  VCC  should  be  reloaded 
for  spent  fuel  storage. 

Response.  The  licensee  is  responsible 
for  correcting  problems  when  they 
occur.  The  NRC  is  responsible  for 
ensuring  that  the  licensee  takes 
appropriate  corrective  action.  These 
rules  reflect  existing  regulatory  practice 
and  procedure.  The  regulations  and 
Certificate  of  Compliance  identify 
specific  events  and  conditions  where 
the  licensee  would  have  to  notify  the 
NRC. 

In  accordance  with  10  CFR  72.216(a] 
the  licensee  is  required  to  report  cases 
involving  any  defect  as  a  result  of  a 
tipover  or  a  drop  to  the  NRC  within  4 
hours.  The  licensee  would  also  have  to 
ins|>ect  and  evaluate  the  MSB  after  any 
tipover  or  drop  of  18  inches  or  higher. 
Based  on  that  evaluation,  the  licensee, 
not  the  NRC,  would  be  responsible  for 
determining  continued  use  of  that  cask. 
NRC’s  responsibility  is  to  monitor  and 
oversee  the  licensee’s  activities.  NRC 
has,  however,  the  authority  to  order  the 
licensee  to  cease  use  of  a  cask,  if  that 
were  determined  to  be  necessary. 

45.  Comment.  One  commenter  stated 
that  the  double  seal  welds  at  the  top  of 
the  MSB  do  not  comply  with  the  ASME 
Code,  Section  III,  Suosection  NC. 

Response.  The  double  seal  welds  at 
the  top  of  the  MSB  meet  all  of  the  ASME 
requirements  except  the  volumetric 
inspection  requirement.  This  inspection 
is  not  possible  due  to  the  presence  of 


the  radioactive  fuel  loaded  into  the 
MSB.  However,  an  additional  margin  of 
safety  is  provided  because:  (1)  The 
welded  joint  is  a  double  weld;  (2)  the 
weld  joint  has  been  analyzed  according 
to  ASME  Section  m  criteria  for  all  load 
conditions  including  accidental  drop; 

(3)  the  pressure  inside  the  canister 
during  normal  storage  operations  is 
approximately  atmospheric,  resulting  in 
very  low  stress  intensities;  and  (4)  the 
confinement  integrity  is  established  by 
ASME  code  test  procedures,  which 
include  dye  penetrant  testing  of  the  root 
and  cover  welds  of  both  the  inner  and 
outer  welds.  In  addition,  the  NRC  is 
requiring  testing  for  helium  leaks  prior 
to  the  placing  of  the  MSB  in  storage. 

46.  Comment.  A  number  of 
commenters  questioned  the  lack  of 
transportability  of  casks  and  the 
apparent  noncompliance  with  the 
requirement  of  10  CFR  72.236(m). 

Several  commenters  expressed  concern 
that  the  VSC-24  cask  is  not  compatible 
with  transportation  requirements. 

Several  commenters  questioned  how  the 
spent  fuel  will  be  transported  to  a 
Federal  Repository  and  what  will  be  the 
additional  handling  cost. 

Response.  These  casks  are  currently 
approved  for  storage  of  spent  fuel,  not 
off-site  transportation.  'Therefore,  there 
is  no  need  for  the  VSC-24  cask  to  be 
compatible  witli  transportation 
requirements.  These  casks  are  only 
moved  between  the  fuel  handling 
building  and  the  storage  pad  at  the  site 
where  the  fuel  will  be  stored.  Although 
10  CFR  72.236(m)  states.  “To  the  extent 
practicable  in  the  design  of  storage 
casks,  consideration  should  be  given  to 
compatibility  with  removal  of  the  stored 
spent  fuel  horn  a  reactor  site, 
transportation,  and  ultimate  disposition 
by  the  Department  of  Energy,”  there  is 
no  requirement  that  the  storage  cask 
itself  be  transportable  off  site.  If  the  cask 
vendor  wants  to  have  its  cask  used  for 
the  transportation  of  spent  fuel,  it  would 
have  to  obtain  a  transportation 
Certificate  of  Compliance  issued  by  the 
NRC  under  10  CFR  part  71. 

The  mechanism  for  transporting  the 
spent  fuel  fiom  a  reactor  site  to  a 
Federal  Repository  is  unknown  at  this 
time.  However,  it  could  be  by  truck,  rail, 
barge,  or  some  combination.  Also,  the 
handling  costs  are  unknown  since  IXDE 
compatibility  requirements  are  not 
known  and  regulatory  requirements  at 
the  time  of  transfer  could  be  difierent. 

47.  Comment.  One  commenter 
pointed  out  the  NRC  indicates  that  the 
analyses  presented  in  the  SAR  are 
“based  on  non-consolidated,  zircaloy- 
clad  fuel  with  no  cladding  failures.” 
Please  clarify  whether  there  exists  an 
inconsistency  between  “no  cladding 


failures”  and  the  language  which  the 
NRC  uses  in  Table  1-1,  ^aracteristics 
of  Spent  Fuel  to  be  Stored  in  the  VSC- 
24  System,  referring  to  Fuel  Cladding  as: 
“Zircaloy  clad  fuel  with  no  known  or 
su^ected  gross  cladding  failxires.” 

Response.  The  NRC  agrees  that  there 
is  an  inconsistency.  Acceptability  is 
based  on  zircaloy  clad  fuel  with  no 
known  or  suspected  gross  cladding 
failures.  Section  1.2.1  of  the  Certificate 
of  Compliance  has  been  revised  to 
“specify  no  known  or  suspected  gross 
cladding  failiires.”  The  intent  of  this 
specification  is  to  rely  on  the  cladding 
to  safely  confine  the  UO2  fuel  material 
within  the  rods  to  preclude  operational 
safety  problems  diiring  its  removal  from 
storage.  Fuel  cladding  with  pin  hole 
leaks  is  still  capable  of  confining  the 
fuel  and  therefore  is  acceptable  for 
storage.  In  addition  the  inert  atmosphere 
and  fuel  clad  initial  temp>eratures 
provide  assurance  that  the  cladding  will 
be  protected  during  storage  against 
degradation  that  leads  to  gross  rupture. 

48.  Comment.  Commenters  stated  that 
there  is  no  evidence  that  PSN 
considered  the  effects  of  worst  case 
tolerance  combinations  in  the  structural 
analysis. 

Response.  There  are  several  generic 
areas  where  improper  tolerance 
combinations  could  jeopardize  the 
structural  integrity  of  a  design.  These 
areas  are: 

(1)  Over-tolerance  of  weight  which 
could  result  in  unallowable  stress  levels 
for  some  components; 

(2)  Improper  tolerances  for  dynamic 
parts  such  as  in  machinery  which  could 
result  in  interference  and  failure; 

(3)  Improper  tolerance  for  fuel 
positioning  in  the  basket; 

(4)  Improper  tolerances  of  parts  of  an 
assembly  which  could  lead  to  induced 
stresses  from  an  interference  fit  or  the 
converse  situation,  i.e.,  loose  tolerances 
which  could  lead  to  an  ill-defined  load 
path;  and 

(5)  Improper  tolerances  which  might 
cause  a  heat  conduction  path  to  exist  or 
not  exist. 

The  NRC  has  reviewed  and  verified 
that  tolerances  specified  in  the 
application  would  prohibit  a  weight 
which  is  above  the  load  used  in  the 
calculation  package.  The  NRC  also 
reviewed  specified  dimensioning, 
which,  when  followed  as  required,  will 
prohibit  interference  and  failure  of 
dynamic  parts  such  as  machinery  or  fuel 
positioning  in  the  basket.  The  NRC 
reviewed  the  vendor’s  calculations  to 
assure  that  the  loads  which  were 
analyzed  and  heat  conduction  paths 
account  for  the  range  of  tolerances.  For 
these  reasons,  the  NRC  has  concluded 
that  tolerance  combinations  are 
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adequately  addressed  for  the  vendor’s 
structural  and  thermal  analysis. 

49.  Comment.  A  commenter  indicated 
that  the  VSC-24  was  exempted  from 
established  cladding  temperatuue 
criteria  for  short  term  normal  condition 
events,  in  which  the  maximum  fuel 
cladding  temperatiire  limit  is  exceeded 
by  as  much  as  170  T. 

Response.  The  VSC-24  has  not  been 
exempted  from  a  short  term  temperature 
limit  for  fuel  cladding.  In  comparing  the 
short-term  and  long-term  thermal 
hydraulic  evaluation  shown  in  Table 
4.1-1  of  the  SAR,  the  short-term 
temperature  will  exceed  the  long-term 
temperature  by  as  much  as  170  °F.  This 
higher  temperature,  however,  is 
acceptable  during  the  short-term  while 
the  Kiel  is  dried  prior  to  filling  tlie  MSB 
with  an  inert  gas  (helium),  weld  sealing 
the  MSB.  and  final  placement  of  the 
MSB  in  the  cask  for  interim  storage.  The 
NRC  conservatively  assumed  that  air 
was  present  during  the  drain-down  and 
dry-out  periods  and  calculated  the 
oxidation  rate.  The  maximum  length  of 
fuel  oxidation  for  defective  fuel  was 
determined.  The  cladding  strain  was 
estimated  to  be  less  than  1  percent. 
Therefore  no  defect  extension  or  fuel 
powdering  is  anticipated.  The  short 
term  increased  temp>erature  is  desirable 
to  ensure  removal  of  moisture. 

Following  dry-out  and  helium 
introduction,  the  temperature  will  drop 
below  the  long  term  limit. 

50.  Comment.  Some  of  the 
commenters  indicated  that  the  SER  for 
the  VSC-24  cask  allows  ketr  of  0.98  and 
that  this  deviates  from  the  normally 
accepted  limit  of  0.95  specified  in  NRC 
Regulatory  Guide  1.13,  Proposed 
Revision  2.  "Spent  Fuel  Storage  Facility 
Design  Basis."  The  commenter 
indicated  that  NRC  should  allow  other 
vendors  to  modify  their  cask  to  keir  of 
0.98.  One  commenter  expressed  concern 
that  the  benchmark  experiments  that 
were  cited  in  the  analysis  dated  to  the 
1970*s  and  because  of  their  age  were 
considered  inappropriate  for  use.  and 
commented  that  there  was  a  difference 
in  the  geometry  between  the  benchmark 
calculations  and  the  VSC-24. 

Response.  The  keir  of  0.95  is  guidance 
and  is  thus,  not  a  requirement.  As  such, 
a  licensee  has  flexibility  and  may 
propose  an  alternative  limit.  Based  upon 
NRC  review.  NRC  accepted  the 
licensee’s  proposed  use  of  a  ke/r  of  0.98 
for  the  accident  case  of  misloading  the 
MSB  with  all  fr^sh  fuel  of  maximum 
enrichment  and  optimum  moderation 
conditions.  This  accident  condition 
borders  on  the  incredible  since  it 
requires  a  mutually  exclusive  condition: 
that  is,  24  vmirradiated  fuel  assemblies 
that  have  heat  generation  rates  sufficient 


to  produce  enough  boiling  for  optimum 
moderation.  Therefore,  NRC  would 
accept  a  kdr  of  0.98  for  any  cask 
generically  for  this  accident  case,  but  a 
l^fr  of  0.95  would  apply  otherwise.  The 
conditions  of  nuclear  criticality,  and  the 
experiments  that  provide  that 
information  can  be  and  have  been 
measured  with  a  high  degree  of 
accuracy,  since  the  1940’s.  The  age  of 
the  data  is  not  significant.  It  is  desirable 
that  the  benchmark  experiments 
represent  the  system  under  evaluation 
as  closely  as  possible.  The  features  or 
parameters  that  are  important  to  this 
purpose  are  the  fuel  composition  and 
enrichment,  the  geometry  of  the  fuel 
assembly,  i.e.,  rod  diameter  and  pitch, 
cladding  type,  and  any  neutron 
absorbers  in  the  vicinity  of  the  fuel  pins. 
These  parameters  must  be  properly 
considered  in  the  processing  of  nuclear 
cross  sections  used  in  criticality 
analysis  so  that  the  benchmark 
experiments  are  used  to  determine  a 
method  bias,  or  systematic  error  that 
may  result  from  the  particular  set  of 
nuclear  cross  section  data  that  are  used, 
or  from  the  methods  used  to  process  the 
cross  section  data.  Once  method  bias  is 
determined  for  the  particular  fuel 
parameters,  the  calculations  are  quite 
insensitive  to  the  macroscopic  geometry 
of  the  system. 

Therefore,  it  is  not  necessary  that  the 
gross  or  macroscopic  geometry  of  the 
benchmark  experiments  be  similar  to 
the  VSC  design  as  long  as  the  method 
bias  has  been  determined  for  the 
appropriate  fuel  parameters.  The  B&W 
critical  experiments  have  been  widely 
used  for  this  purpose  since  they  were 
performed  using  light  water  reactor  fuel 
assemblies  similar  to  those  used  in 
many  light  water  reactors. 

51.  Comment.  One  commenter 
indicated  that  the  Certificate  of 
Compliance  for  the  VSC-24  cask  is 
unnecessarily  restrictive  in  requiring 
that  the  MSB  contain  2850  ppm  boron 
solution  while  it  is  being  loaded.  This 
concentration  of  boron  would  keep  kerr 
less  than  0.95  even  if  all  24  storage 
spaces  in  the  MSB  were  loaded  with 
fuel  assemblies  which  average  4.2 
weight  percent  (wt.%)  U233.  Some 
nuclear  power  plants  do  not  have  4.2 
wt.%  U23S  fuel  on  site.  Therefore,  there 
is  no  possibility  of  fuel  containing  that 
concentration  of  1)233  being  loaded  in  a 
MSB.  The  commenter  recommended 
that  the  Certificate  of  Compliance 
requirement  for  boron  concentration  in 
the  MSB  cavity  water  be  changed  to 
allow  other  concentrations  to  be  used 
such  that  the  boron  concentration  used 
would  maintain  ketr  less  than  0.95  even 
if  fuel  assemblies  containing  the  highest 


wt.%  U233  in  the  spent  fuel  pool  were 
placed  in  the  MSB. 

Response.  The  NRC  agrees  that  the 
boron  specification  in  the  Certificate  of 
Compliance  for  the  VS024  cask  may  be 
restrictive.  The  boron  specification  is 
consistent  with  the  maximum  allowable 
uranium  enrichment  (4.2  wt.%),  based 
on  the  criticality  analysis  presented  in 
the  SAR.  The  Certificate  of  Compliance 
specification  for  boron  concentration  in 
water  is  a  bounding  condition  which 
was  chosen  to  limit  reliance  on 
administrative  controls  to  determine  the 
proper  required  boron  concentration  for 
each  cask  loading.  A  method  like  that 
proposed  by  the  commenter,  to 
determine  the  boron  concentration 
required,  based  on  the  maximum  initial 
U233  enrichment  of  fuel  at  each  reactor 
site,  could  be  considered  as  a  future 
amendment  to  the  Certificate  of 
Compliance. 

52.  Comment.  Some  commenters 
suggested  that  the  NRC  should  consider 
limiting  the  cask  storage  time  and 
expressed  concern  that  cask  storage 
could  become  permanent  if  the  DOE 
might  not  accept  fuel  as  they  are 
required  to  do.  Commenters  also  noted 
that  the  NRC  requirement  that  cask 
viability  be  evaluated  for  "at  least"  20 
years,  does  not,  in  itself,  guarantee 
safety  in  the  apparently  likely  event  the 
casks  remain  years  or  decades  beyond 
the  original  intended  duration. 

Response.  By  approval  of  the 
Certificate  of  Compliance,  the  NRC  has 
limited  the  cask  storage  time  to  20  years. 
After  the  20-year  period,  the  certificate 
can  be  renewed,  with  each  renewal 
period  not  to  exceed  20  years,  upon 
demonstration  of  continued  protection 
of  the  public  health  and  safety  and  the 
environment.  In  the  event  that  safe 
storage  of  spent  fuel  in  a  particular  cask 
cannot  be  demonstrated  beyond  20 
years,  an  alternate  means  of  storage  will 
be  required.  Finally,  DOE  is  required  by 
the  Nuclear  Waste  Policy  Act  of  1982  to 
accept  spent  fuel  for  ultimate  disposal. 
As  one  commenter  noted,  EXDE  is 
proposing  a  new  strategy  in  which 
Congress  would  authorize  it  to  select  a 
site  in  time  to  receive  spent  fuel  for 
interim  storage  by  1998. 

53.  Comment.  Commenters  indicated 
that  PSN  made  an  error  in  calculating 
the  dose  rate  at  the  gap  between  the 
MSB  and  MTC.  PSN  had  440  mrem/hr 
compared  to  NRC’s  calculated  4140 
mrem/hr.  Why  weren’t  these 
discrepancies  resolved?  How  would 
welders  be  protected? 

Response.  PSN  did  not  make  an  error 
in  their  calculation.  Rather,  they  made 
an  error  when  transcribing  a  calculated 
value  to  an  SAR  table.  This  discrepancy 
is  identified  and  resolved  in  the  S^  (pg 
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6-12).  With  respect  to  protection  of 
welders,  the  operating  procedures  and 
radiation  protection  program  of  the 
licensee  will  include  precautions  so  that 
the  exposure  of  personnel  working  with 
the  system  inside  the  fuel  handling 
building  will  be  maintained  within  the 
dose  limits  of  10  CFR  part  20. 

54.  Comment.  Commenters  stated  that 
the  reported  dose  of  130  mrem/hr  for 
the  VSC-24  cask  sides  is  still  6  times 
higher  than  the  stated  limit/ 
specification  of  20  mrem/hr. 

Response.  The  limit  of  20  mrem/hr 
stated  in  section  1.2.4  of  the  Certificate 
of  Compliance  applies  to  the  sides  of  the 
VCC,  at  the  pad.  The  130  mrem/hr  value 
quoted  in  the  comment  refers  to  the 
maximum  dose  rate  at  the  sides  of  the 
MTC  when  loaded  with  the  MSB,  inside 
the  fuel  handling  building.  Because  the 
MSB  has  not  been  loaded  into  the  VCC 
cask  at  this  point,  it  is  not  subject  to  the 
20  mrem/hr  specification. 

55.  Comment.  Commenters  believed 
that  PSN  made  several  mistakes  in 
calculating  how  much  radiation  might 
come  off  the  surface  of  the  VSC-24  cask. 
Because  the  VSC-24  cask  has  never 
been  built,  it  is  fair  to  say  that  no  one 
has  any  definite  idea  of  what  the  actual 
dose  rates  will  be.  In  addition,  some 
commenters  noted  that  conclusions 
drawn  fttim  testing  a  prototype  are  of 
dubious  import  “when  dealing  with  the 
effects  of  radiation." 

Response.  As  stated  in  section  6.3  of 
the  S^,  a  number  of  errors  were 
discovered  in  the  vendor’s  shielding 
analysis.  An  adequate  explanation  for 
these  errors  was  offered  by  the  vendor. 
However,  the  NRC  made  independent 
confirmatory  calculations  to  estimate 
the  dose  levels  associated  with  the 
VSC-24  system.  The  vendor’s  shielding 
design  and  expected  dose  rates  along 
the  surface  of  the  VCC  were  determined 
to  be  acceptable  based  on  a  comparison 
with  the  independent  NRC  calculations. 
NRC  agrees  with  the  commenter  that  the 
actual  dose  rates  finm  specific  fuel 
loaded  into  the  cask  cannot  be  exactly 
determined  a  priori.  However,  dose 
calculations  can  readily  predict 
expected  dose  rates  for  the  VSC-24  cask 
with  sufficient  accuracy  to  assure  that 
NRC  limits  will  not  be  exceeded.  In 
addition,  these  calculations  tend  to  be 
conservative  and  tend  to  overestimate 
actual  dose  rates  that  would  be 
experienced  during  actual  operations. 
Prototype  testing  was  not  us^  in 
evaluation  of  the  adequacy  of  the  shield 
design  for  the  VSC-24  cask.  Finally,  the 
licensee  will  conduct  surveys  to  ensure 
compliance  with  regulatory 
requirements  and  the  Certificate  of 
Compliance. 


56.  Comment.  Commenters  believed 
that  PSN  benchmarking  of  shielding 
codes  against  measured  dose  rates  for 
the  VSC-24  cask  was  grossly  in  error. 
Further.  PSN  did  not  ^nchmark  the 
SKYSHINE-n  calculation  method.  The 
NRC  calculated  direct  and  air-scattered 
dose  rates,  at  various  distances  from  the 
cask,  which  were  many  times  higher 
than  the  PSN  calculate  dose  rates. 

Response.  PSN’s  benchmarking  of  the 
ANISN  and  QAD  computer  codes  for 
dose  rate  calculations  was  found  by  the 
NRC  to  be  incomplete  because  it  did  not 
address  differences  in  dose  rates 
calculated  by  the  ANISN  and  QAD 
computer  cc^es.  The  NRC  conducted 
independent  confirmatory  calculations 
to  estimate  the  dose  levels  associated 
with  the  VSC-24  cask  system  for 
comparison  with  the  vendor’s 
calculations.  Based  on  that  comparison, 
the  NRC  concluded  the  design  provided 
acceptable  shielding. 

Although  PSN  did  not  benchmark  the 
SKYSHINE-II  calculation  method,  they 
used  that  method  to  calculate  site 
boundary  dose  rates.  Based  on  review  of 
their  calculations  and  indei>endent  NRC 
calculations,  the  NRC  concluded  that 
PSN  had  not  calculated  conservative 
neutron  and  gamma  dose  rates  at  the 
site  boundary.  However,  even  with  the 
NRC’s  more  conservatively  calculated 
site  boundary  dose  rates,  the  NRC 
concluded  that  general  licensees  using 
the  VSC-24  cask  will  meet  all 
applicable  regulatory  reqmrements. 

in  addition,  the  NRC  also  requires  any 
VSC-24  user  to  measure  the  external 
cask  surface  dose  rates  to  ensure  the 
cask  has  been  properly  loaded  and 
radiation  monitoring  to  ensme 
compliance  with  regulatory 
requirements. 

57.  Comment.  A  number  of 
commenters  requested  a  public  hearing 
on  this  rulemaking.  Approximately  half 
of  the  commenters  requested  that  a  full 
public  hearing  be  held  at  each  reactor 
facility  site  prior  to  the  use  of  dry  cask 
storage  at  that  site. 

Response.  Consistent  with  the 
applicable  procedure,  the  NRC  does  not 
intend  to  hold  formal  public  hearings  on 
the  VSC-24  cask  rule  or  separate 
hearings  at  each  reactor  site  prior  to  use 
of  the  dry  cask  technology  approved  by 
the  Commission  in  this  rulemaking. 
Rulemaking  procedures,  used  by  the 
NRC  for  generic  approval  of  the  VSC-24 
cask,  including  the  underlying  staff 
technical  reviews  and  the  opportunity 
for  public  input,  are  more  than  adequate 
to  obtain  public  input  and  assure 
protection  of  the  public  health,  safety 
and  the  environment.  Further,  in  this 
rulemaking,  NRC  has  taken  extra  steps 


to  elicit  and  fully  consider  public 
comments  on  the  VSC-24  technology. 

Section  133  of  the  Nuclear  Waste 
Policy  Act  of  1982  authorizes  NRC  to 
approve  spent  fuel  storage  technologies 
by  rulemaldng.  When  it  adopted  the 
generic  process  in  1990  for  review  and 
approval  of  dry  cask  storage 
teleologies,  the  Commission  stated 
that  “casks  *  *  *  (are  to)  be  approved 
by  rulemaking  and  any  safety  issues  that 
are  connected  with  the  casks  are 
properly  addressed  in  that  rulemaking 
rather  than  in  a  hearing  procedure."  55 
FR  29181  (July  18. 1990).  Rulemaking 
under  NRC  rules  of  practice,  describe 
in  10  CFR  2.804  and  2.805,  provides  full 
opportunity  for  expression  of  public 
views,  but  does  not  use  formal  hearings 
of  the  type  requested  by  commenters. 

In  this  proceeding,  rulemaking  clearly 
provided  adequate  avenues  for  members 
of  the  public  to  provide  their  views 
regarding  NRC’s  proposed  approval  of 
the  VSC-24  cask,  induding  the 
opportunity  to  participate  through  the 
submission  of  statements,  information, 
data,  opinions  and  arguments.  In  this 
connection,  the  NRC  staff  prepared  for 
public  examination  two  separate, 
technical  evaluations  for  the  VSC-24 
dry  cask  system,  each  time  making 
detailed,  documented  findings  of 
compliance  with  NRC  safety*  security 
and  environmental  requirements.  The 
staffs  first  evaluation,  prepared  in 
March  1991,  reviewed  and  approved  the 
VSC-24  for  reference  in  a  site-specific 
application  for  an  independent  spent 
fuel  storage  installation.  In  May  1992, 
the  NRC  staff  reviewed  the  VSC-24,  and 
approved  the  design  for  purposes  of 
initiating  this  rulemaking  to  grant  a 
generic  approval  of  the  design.  In 
addition,  the  staff  conducted  a  third 
review  in  response  to  the  public 
comments  on  the  VSC-24  in  this 
rulemaking,  again  finding  compliance 
with  NRC  requirements  as  set  forth  in 
this  notice  of  final  rule  and  response  to 
comments. 

In  addition  to  reviewing 
systematically  and  in  depth  the 
technical  issues  important  to  protecting 
public  health,  safety  and  the 
environment,  the  NRC  has  taken  extra 
steps  to  obtain  and  fully  consider  public 
views  on  the  VSC-24  technology,  and 
has  made  every  effort  to  respond  to 
public  concerns  and  questions  about  the 
VSC-24  cask’s  compliance  with  NRC 
safety,  security  and  environmental 
requirements.  The  initial  public 
comment  period  opened  on  June  26, 
1992,  and  closed  on  September  9, 1992. 
In  addition,  NRC  received  a  number  of 
comments  after  the  close  of  that  period, 
all  of  which  were  fully  considered. 
Subsequently,  NRC  extended  the  period 
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for  submission  of  public  comments  imtil 
February  22, 1993.  Thus,  the  public 
comment  period  for  this  rule  nas 
effectively  been  almost  nine  months.  In 
addition,  the  NRC  staff  made  every 
effort  to  consider  comments  received 
after  February  22, 1993.  Further,  the 
staff  proposed  and  participated  in  a 
public  meeting  near  one  of  the  nuclear 
plants  proposing  to  use  the  VSC-24  cask 
(i.e..  Palisades),  with  the  Attorney 
General  of  the  State  of  Michigan,  to 
provide  further  opporttmity  ror  public 
input  on  the  safety,  security  and 
environmental  compliance  issues  in  this 
rulemaking.  NRC  also  participated  in  an 
earlier  meeting  of  the  Van  Buren  County 
Commission  near  the  plant  site. 

Under  these  circumstances,  formal 
hearings  would  not  appreciably  add  to 
NRC’s  efforts  to  ensure  adequate 
protection  of  public  health,  safety  and 
the  environment,  and  are  imnecessary  to 
NRC’s  full  understanding  and 
consideration  of  public  riews  on  the 
VSC-24  cask. 

58.  Comment.  Commenters  believed 
that  a  full  democratic  process  is  needed 
in  this  decision. 

Response.  Because  this  rulemaking 
was  conducted  pursuant  to  the 
procediires  for  approving  diy  storage 
casks  for  use  under  a  general  license,  as 
required  by  Congress  in  the  Nuclear 
Waste  Policy  Act  of  1982,  and  pursuant 
to  the  public  notice  and  comment 
procedures  of  the  Administrative 
Procediires  Act.  the  resulting  final  rule 
approving  the  VSC-24  cask  is  the 
pr^uct  of  a  process  prescribed  by  law. 

59.  Comment.  One  commenter  stated 
that  the  gap  between  the  MSB  and  the 
MTC  is  given  as  0.5  inch  in  WEP- 
109.001.4  and  as  1.0  inch  in  Figure  5- 
5  of  WEP-109.W13.  This  commenter 
also  stated  that  the  dose  rate  was  not 
clear. 

Response.  The  difference  in  the 
referenced  gap  size  is  a  consequence  of 
changes  made  as  a  result  of  earlier 
reviews.  'The  final  design  was  based  on 
the  0.5  inch  gap  as  indicated  in  WEP- 
109.001.4.  The  calculation  of  WEP- 
009.0013,  which  uses  a  1.0  inch  gap.  is 
therefore  conservative  for  shielding 
calculations.  Because  the  gamma  dose  is 
more  than  30  times  that  due  to  neutrons, 
any  small  decrease  in  the  neutron  dose 
rate,  due  to  a  smaller  gap,  would  not 
significantly  change  the  calculated 
neutron  and  gamma  dose  rates  used  to 
assess  occupational  exposure.  In 
addition,  these  calculations 
conservatively  neglect  the  shielding  ring 
which  would  further  reduce  dose  rate. 

60.  Comment.  Commenters  expressed 
concern  that  VSC-24  casks  were  being 
built  at  the  Palisades  Nuclear  Plant 
before  approval  or  certification. 


Response.  'The  NRC  granted  Pacific 
Sierra  Nuclear  Associates’  request  for  an 
exemption  to  fabricate  a  limited  number 
of  the  casks  before  issuance  of  the 
Certificate  of  Compliance  under  its  NRC 
approved  quality  assurance  program, 
and  at  its  financial  risk.  The  NRC’s 
finding,  based  on  the  SAR  for  the  VSC- 
24  cask  and  the  NRC’s  SER,  concluded 
that  beginning  fabrication  prior  to  the 
issuance  of  the  Certificate  of 
Compliance  would  pose  no  imdue  risk 
to  public  health  and  safety.  Use  of  these 
casks  is  dependent  on  satisfactory 
completion  of  NRC’s  certification 
process. 

61.  Comment.  Some  commenters 
requested  that  the  NRC  prepare  an 
environmental  impact  statement  (EIS) 
and  update  the  Generic  EIS  for  the 
handling  and  storage  of  spent  fuel.  ’The 
EIS  should  be  submitted  to  the 
Environmental  Protection  Agency  (EPA) 
and  to  the  State  of  Michigan.  Some 
commenters  also  requested  that  action 
on  this  rule  be  delayed  until  the 
Wisconsin  Environmental  Impact 
Statement  is  complete. 

Response.  The  potential 
environmental  impacts  of  utilities  using 
the  VSG-24  cask  (or  any  of  the  other 
spent  fuel  casks  approved  by  NRC  (10 
QFR  72.214))  have  been  fully  considered 
and  are  documented  in  a  published 
Environmental  Assessment  (EA) 
covering  this  rulemaking.  Further,  as 
describe  below,  the  EA  indicates  that 
use  of  the  casks  would  not  have 
significant  environmental  impacts. 
Specifically,  the  EA  notes  the  30-plus 
years  of  experience  with  dry  storage  of 
spent  fuel,  identifies  the  previous 
extensive  NRC  analyses  and  findings 
that  the  environmental  impacts  of  dry 
storage  are  small,  and  succinctly 
describes  what  impacts  there  are. 
including  the  non-radiological  impacts 
of  cask  fabrication  (i.e.,  the  impacts 
associated  with  the  relatively  small 
amounts  of  steel,  concrete  and  plastic 
used  in  the  casks  are  expected  to  be 
insignificant),  the  radiological  impacts 
of  cask  operations  (i.e.,  the  incremental 
offsite  doses  are  expected  to  be  a  small 
fraction  of  and  well  within  the  25 
mrem/yr  limits  in  NRC  regulations),  the 
potential  impacts  of  a  possible  dry  cask 
accident  (i.e.,  the  impacts  are  expired 
to  be  no  greater  than  the  impacts  of  an 
accident  involving  the  spent  fuel  storage 
basin),  and  the  potential  impacts  due  to 
possible  sabotage  (i.e.,  the  offsite  dose  is 
calculated  to  be  alx>ut  one  rem).  All  of 
the  NRC  analyses  collectively  yield  the 
singular  conclusion  that  the 
environmental  impacts  and  risks  are 
e^mected  to  be  extremely  small. 

llie  absence  of  significant 
environmental  impacts  from  dry  cask 


storage  at  a  reactor  site  is  also  the 
conclusion  of  other  NRC  EA’s  for 
previously  approved  dry  casks  analyzed 
in  earlier  rulemakings  addressing  part 
72,  and  in  the  Commission’s  Waste 
Confidence  decisions  in  1984  (August 
31. 1984;  49  FR  34658)  and  1989 
(September  29. 1989;  54  FR  39765).  In 
the  1984  Waste  Confidence  decision,  the 
Commission  concluded  there  was 
reasonable  assurance  spent  fuel  can  be 
safely  stored  at  reactor  sites  without 
significant  environmental  impacts,  for  at 
least  30  years  beyond  expiration  of  NRC 
reactor  operating  licenses.  The  1989 
Waste  Confidence  decision  review 
reaffirmed  prior  Commission 
conclusions  on  the  absence  of 
simificant  environmental  impacts. 

^us.  given  the  Commission’s  specific 
consideration  of  the  environmental 
impacts  of  dry  storage  summarized 
above,  and  given  the  absence  of  any  new 
information  casting  doubt  on  the 
conclusion  that  such  impacts  are 
expected  to  be  extremely  small  and  not 
environmentally  significant,  no 
meaningful  environmental  insights  are 
likely  to  be  gained  from  further 
preparation  of  either  an  EIS  or  an 
updated  GEIS  for  the  dry  storage 
methodology. 

The  EA  covering  the  proposed  rule,  as 
well  as  the  finding  of  no  significant 
impact  (FONSI)  prepared  and  published 
for  this  rulemaking,  fully  comply  with 
the  NRC  environmental  regulations  in 
10  CFR  part  51.  Moreover,  since  the 
Commission’s  environmental 
regulations  in  part  51  implement  NEPA 
and  give  proper  consideration  to  the 
guidelines  of  CEQ,  they  assure  that  the 
EA  and  the  FONSI  conform  to  NEPA 
procedural  requirements,  and  that 
further  analyses  are  therefore  not  legally 
required. 

m  connection  with  the  EA  and 
FONSI,  it  bears  emphasizing  that  10 
CFR  part  72,  subpait  K  already 
authorizes  dry  cask  storage  and  already 
approves  dry  casks  for  use  by  utilities  to 
store  spent  fuel  at  reactor  sites.  See  10 
CFR  72.214  for  a  listing  of  information 
on  Cask  Certificate  Nos.  1000  through 
1003.  'The  present  rulemaking  is 
accordingly  for  the  limited  purpose  of 
adding  one  more  cask  to  the  list  of  casks 
already  approved  by  NRC.  Furthermore, 
the  cask,  to  be  added  to  the  NRC  list  by 
this  rulemaking  will  comply  with  all 
applicable  NRC  safety  i^uirements. 

Finally,  this  rulemaking  applies  to 
cask  use  by  any  power  reactor  licensee 
within  the  United  States.  Therefore,  it  is 
not  dependent  on  any  one  individual 
State’s  actions  including  preparation  of 
a  separate  EIS  by  any  State.  Further, 
nothing  in  this  rulemaking  would 
preclude  any  State  frt>m  implementing 
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its  environmental  statutes  and 
regulations  as  may  otherwise  be 
permitted  by  law. 

62.  Ck)minent.  Commenters  believed 
that  a  cost/benefit  analysis  should  be 
prepared.  One  commenter  proposed  a 
cost  comparison  formula  which  would 
estimate  costs  associated  with  dry  cask 
storage  over  the  next  1000  years. 

Response.  A  regulatory  analysis, 
which  considers  both  benefits  and 
impacts  of  adding  the  VSC-24  cask  to 
the  list  of  NRC-approved  casks  under  10 
CFR  part  72,  subpart  K.  was  prepared  in 
support  of  this  rulemaking  action.  It  was 
included  as  a  part  of  the  notice  of 
proposed  rulemaking  and  is  also 
included  in  this  final  rulemaking  notice. 
This  regulatory  analysis  reflects  the 
limited  economic  scope  of  this 
rulemaking.  The  1000  year  cost 
com[>arison  identified  above  assumes 
1000-year  interim  storage  at  Palisades, 
an  assumption  the  NRC  is  not  proposing 
or  adopting  in  this  rulemaking.  The 
NRC  Waste  Confidence  decisions 
concluded  there  is  reasonable  assurance 
the  Federal  government  will  begin 
receiving  spent  fuel  for  disposal  by 
2025.  Thus,  the  likelihood  of  1000-year 
interim  storage  at  Palisades  is  extremely 
small. 

63.  Comment.  One  commenter  wanted 
letter  reports  to  the  NRC  distributed  to 
local  and  state  government  authmities 
and  local  libraries  in  the  vicinity  of 
facilities  usiim  the  VSC-24  cask. 

Response.  Tne  NRC  interprets  this 
comment  as  applying  to  letter  reports 
required  by  the  Certificate  of 
Compliance.  Letter  reports  sent  to  the 
NRC  are  routinely  placed  in  the  Public 
Document  Room  and  Local  Public 
Document  Rooms  near  each  facility. 
Local  Public  Document  Rooms  are 
located  in  public,  university,  and 
special  libraries.  A  directory  of  Local 
Public  Document  Rooms  is  published  by 
the  NRC  as  NUREG  BR-88.  The  NRC 
would  respond  to  State  requests  for 
copies  of  such  reports  through  NRC’s 
State  Relations  Program. 

64.  Comment.  Commenters  indicated 
that  operating  procedures,  evaluation 
reports,  and  training  programs  should 
be  submitted  to  the  I^C,  state  and  local 
government  authorities,  and  placed  in 
local  libraries  near  such  facilities. 

Response.  These  documents  expand 
on  generically  approved  procedures  in 
the  SAR,  Certificate  of  Compliance,  or 
in  the  case  of  the  boron  determination, 
on  national  standards.  In  accordance 
with  the  NRC  requirements,  licensees 
are  not  required  to  submit  this 
information  to  the  NRC  or  other 
government  authorities.  Rather,  this 
information  is  evaluated  by  the  licensee 
and  is  available  for  inspection  by  the 


NRC  The  NRC’s  inspection  program 
includes  requirements  to  inspect  these 
procedures. 

65.  Comment.  Commenters  stated  that 
the  VSC-24  is  not  a  cask.  The  designer 
called  it  a  cask  system. 

Response.  The  NRC  considers  it  to  be 
a  cask.  It  is  called  a  cask  system  because 
it  consists  of  several  components. 

66.  Comment.  Commenters  believe 
that  there  is  poor  management  at 
Consumers  Power  Company.  NRC 
Information  Notice  91-56  says  they  still 
have  a  provisional  license  after  20  years. 
Consumers  Power  Company  had  serious 
quality  control  violations,  below  average 
operating  capacity,  and  faulty 
construction  at  Midland. 

Response.  Although  this  comment  is 
not  directly  related  to  this  rulemaking, 
which  is  to  provide  generic  approval  of 
the  VSC-24  cask  design  that  is  not 
dependent  on  site  specific  consideration 
for  any  one  licensee,  NRC  notes  that  its 
Systematic  Assessment  of  Licensee 
Performance  (SALP)  program  is  an 
integrated  staff  effort  to  collect  available 
observations  and  data  on  a  periodic 
basis  and  to  evaluate  licensee 
performance,  including  Consumers 
Power,  on  the  basis  of  this  information. 
The  most  recent  SALP  report  for 
Palisades,  covering  the  period  January  1, 
1991  through  Mar^  31, 1992,  states  in 
summary,  “Overall  performance  at  the 
Palisades  Nuclear  Power  Plant  was 
characterized  by  generally  steady  or 
improving  results  and  showed  a 
conservative  and  safe  operating 
philosophy.  The  overall  degree  of 
management  attention  and  effectiveness 
was  acceptable  in  all  areas.”  Finally,  the 
Palisades  Nuclear  Plant  was  granted  a 
full  term  operating  license  on  February 
21, 1991. 

The  SALP  repKjrt  for  the  preceding 
period  from  September  1. 1989  through 
December  31, 1990  provided  similar 
conclusions  and  stated,  “the  degree  of 
management  attention  and  effectiveness 
ranged  from  commendable  in  some 
areas  to  needing  attention  in  others. 
Overall,  the  conduct  of  activities  was 
appropriately  directed  to  assurance  of 
safety.  Management  appeared  proactive 
and  effective  in  demonstrating  a 
conservative  operating  philosophy  and 
establishing  high  standards  of 
performance  in  operations, 
maintenance/surveillance,  and 
securiw.” 

67.  Comment.  One  commenter 
believed  that  the  Certificate  of 
Compliance  should  list  all  NRC 
regulations  controlling  the  use  of  the 
VSC-24  cask  for  the  storage  of  spent 
fuel. 

Response.  The  Certificate  of 
Compliance  contains  a  general  reference 


to  the  provisions  of  10  CFR  part  72, 
which  includes  in  subpart  K,  the 
regulations  relevant  to  the  storage  of 
spent  fuel  under  a  general  license.  A 
specific  reference  to  each  regulation 
section  is,  therefore,  unnecessary. 

68.  Comment.  One  commenter  was 
favorable  to  the  VSG-24  cask  stating 
that  it  was  cost-effective,  made  in  the 
U.S.A.,  additional  shielding  could  be 
added  at  low  cost  if  required,  the 
welded  closure  requires  no  monitoring, 
and  risk  is  minimized  by  weld  sealing 
the  MSB  in  the  reactor  ftiel  handling 
building.  Another  commenter  noted  that 
this  rulemaking  is  a  positive  action 
which  should  decrease  cost  and 
increase  the  safety  of  storing  fuel. 
Another  commenter  noted  the  Palisades 
spent  fuel  pool  is  closer  to  Lake 
Michigan  than  the  cask  pad,  both  in 
terms  of  distance  and  elevation.  The 
storage  of  spent  fuel  in  a  pool  requires 
active  systems  for  shielding,  cooling  and 
reactivity  control.  The  VSC  is  passive, 
requiring  no  pumps,  valves,  or  heat 
exchangers. 

Response.  None  required. 

69.  Comment.  Commenters  believed 
that  it  is  not  acceptable  to  increase  the 
number  of  approved  cask  designs.  The 
goal  must  be  the  function  of  the  cask 
itself  to  contain  radioactivity  in  high 
concentrations  and  prevent  it  fi'om 
dispersing  into  the  biosphere  as  well  as 
to  shield  workers  and  others  from 
radiation  exposure.  Some  suggested  that 
alternative  actions  to  dry  cask  storage 
should  be  considered. 

Response.  The  NRC,  in  implementing 
the  Nuclear  Waste  Policy  Act  of  1982, 
has  an  obligation  to  approve  the  use  of 
casks  for  the  storage  of  spent  fuel, 
provided  these  casks  meet  applicable 
regulatory  requirements.  The  NRC 
agrees  with  the  commenter  that  these 
casks  should  contain  radioactivity  and 
protect  workers,  the  public,  and  the 
environment.  The  previous  rulemaking 
of  1990  (55  FR  29181)  found  that  spent 
fuel  stored  in  dry  storage  casks  designed 
to  meet  the  NRC  regulatory 
requirements  can  contain  radioactivity 
safely.  This  rulemaking  adds  one  cask 
design,  which  meets  the  safety 
requirements  previously  developed.  The 
previous  responses  to  comments,  as 
well  as  the  detailed  safety  and 
environmental  analyses  underlying  this 
rulemaking,  and  described  elsewhere  in 
this  notice,  all  reveal  that  the  VSC-24 
cask  will  conform  to  the  NRC 
requirements,  and  that  its  use  should 
not  pose  the  potential  for  significant 
environmental  impacts. 

The  principal  alternatives  available  to 
the  NRC  would  be  procedural  in  nature, 
whereby  dry  cask  spent  fuel  storage 
could  be  approved  under  other  existing 
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or  new  parts  of  title  10,  Code  of  Federal 
Regulations.  Regardless  of  the  method 
selected  to  approve  such  dry  cask  spent 
fuel  storage,  all  would  have  similar 
environmental  impacts. 

The  NWPA  directed  that  the  NRC 
approve  one  or  more  technologies,  that 
have  been  developed  and  demonstrated 
by  DOE,  for  the  use  of  spent  fuel  storage 
at  the  sites  of  civilian  nuclear  power 
reactors  without,  to  the  extent 
practicable,  the  need  for  additional  site- 
specific  review.  The  NWPA  also 
directed  that  the  NRC,  by  rulemaking, 
set  forth  procedures  for  licensing  the 
technology.  Regulations  for 
accomplishing  this  are  in  place. 
Therefore,  the  no  action  alternative  is 
not  acceptable. 

Alternative  spent  fuel  storage 
technologies  exist.  However,  at  this 
time,  the  NRC  considers  them  neither 
sufficiently  demonstrated  nor 
practicable  for  use  under  the  general 
license  provisions  of  subpart  K  of  10 
CFR  part  72  without  additional  site- 
specific  reviews.  If  other  storage 
technologies  become  more  amenable  to 
this  type  of  action,  they  could  be 
considered  at  a  later  time. 

70.  Comment.  Commenters  expressed 
concern  that  Pacific  Nuclear,  Inc.,  the 
original  designer  and  manufactxirer  of 
the  VSC-24  cask  system,  had  ended  its 
involvement  with  the  cask.  Reasons 
cited  included  the  issue  of  liability, 
negligence  issues  that  might  surface  in 
the  future  with  the  cask,  ffie  fact  that  the 
original  designers  divested  themselves 
due  to  concern  about  the  cask,  and  who 
would  be  responsible  in  the  event  of 
leakage.  Commenters  also  questioned 
whether  NRC  had  attempted  to  ascertain 
the  reason  for  the  divestiture  action  by 
Pacific  Nuclear  to  discover  if  the  reason 
related  to  safety  of  the  cask,  liability,  or 
any  other  conse^ences. 

Response.  NRC  is  not  aware  of  any 
safety,  negligence,  liability  or  legal 
concerns  which  prompted  Pacific 
Nuclear,  Incorporated  to  divest  itself 
from  the  VSC-24  cask.  The  key 
individual  involved  in  the  design  and 
development  of  the  VSC-24  was  also 
involved  in  the  design  and  development 
of  a  new  modular  horizontal  concrete 
spent  fuel  storage  system  (NUHOMS 
design)  and  formed  a  new  company, 
Pacific  Sierra  Nuclear,  for  the 
commercial  manufacture  and  marketing 
of  the  VSC-24  storage  system.  NRC 
focuses  its  efforts  on  assuring  safety  and 
environmental  protection  through 
reviews  of  applications  for  licenses  and 
safety  analysis  reports.  If  a  new 
company  applies  for  a  certificate  of 
compliance,  that  newjcompany  must 
meet  all  NRC  requirements  as  would 
any  existing  company.  Through  NRC’s 


review  and  independent  evaluation  of 
the  applicant’s  safety  evaluation  report 
and  through  this  rulemaking  action. 

NRC  will  assure  that  the  cask  meets  part 
72  requirements  and  can  be  used  by 
individual  nuclear  power  plant 
licensees  with  full  assurance  of 
protection  of  the  public  health  and 
safety  and  the  environment.  The  NRC 
has  experienced  no  difficulty  obtaining 
safety  information  or  answers  to  its 
questions  from  either  firm,  either  before, 
or  after  the  divestiture. 

Following  the  divestiture.  Pacific 
Nuclear  sent  a  letter  containing 
comments  on  the  VSC-24  design.  The 
staff  satisfactorily  resolved  and 
answered  these  comments  with  a  letter; 
both  the  Pacific  Nuclear  and  NRC  letters 
are  available  in  the  Public  Document 
Room.  The  issues  contained  in  this 
exchange  of  letters  and  all  other  safety 
issues  related  to  the  design  of  the  VSC- 
24  are  described  in  the  staffs  SER. 

71.  Comment.  A  commenter  noted 
that  Consumers  Power’s  comments  to 
the  NRC  during  this  rulemaking  indicate 
that  they  do  not  have  the  kind  of  fuel 
that  was  specified  in  the  Certificate  of 
Compliance  for  the  casks  at  Palisades. 
They  noted  it  is  hard  to  believe  that  the 
NRC  does  not  know  what  kind  of  fuel 
it  is  licensing  the  cask  for,  but  noted 
that  appeared  to  be  the  case.  The 
commenter  further  noted  that  any 
approval  given  by  the  NRC  would  have 
to  be  site  specific  and  not  generic  and 
therefore,  mis  would  require  a  hearing. 

Response.  The  type  of  fuel  that  is 
being  approved  for  storage  in  the  VSC- 
24  cask  is  specified  in  the  vendor’s 
Safety  Analysis  Report  as  well  as  in  the 
Certificate  of  Compliance  and  SER 
prepared  by  the  NRC  staff.  NRC 
regulations  require  the  vendor  to  specify 
the  type  of  spent  fuel  to  be  stored  in  the 
cask  before  NRC  approval,  and  NRC 
thoroughly  reviewed  the  vendor’s  SAR 
and  spent  fuel  specifications  and  made 
them  appropriate  items  for  public 
comment  in  this  rulemaking. 
Commenters  are  therefore  mistaken  in 
saying  the  type  of  fuel  to  be  stored  in 
the  VS024  cask  is  not  known. 

The  kind  of  fuel  to  be  loaded  into  and 
stored  in  the  VSC-24  cask  at  Palisades, 
should  Consumers  Power  proceed  with 
use  of  the  VSC-24  cask,  must  be 
acceptable  fuel  for  storage  in  the  cask 
and  must  meet  the  Certificate  of 
Compliance  specifications  mentioned 
above  for  acceptable  fuel  which  may  be 
stored  in  the  cask.  In  this  regard,  the 
Certificate  of  Compliance  and  SER  have 
been  clarified  to  specifically  identify  the 
fuel  assembly  classes  acceptable  for 
storage  in  the  VSC-24  cask  and  to 
identify  limits  for  physical  dimensions, 
weight,  bumup,  decay  power,  and 


radiation  source  term  for  other  fuels  that 
may  be  stored  in  the  VSC-24  cask.  NRC 
regulations  prohibit  Consumers  Power 
bom  using  tne  VSC-24  cask  in  violation 
of  the  Certificate  of  Compliance  sp}ent 
fuel  specifications,  and  Consumers 
Power  must  p>erform  written  evaluations 
before  using  the  cask  that  verify  all 
Certificate  of  Compliance  conditions  are 
met. 

As  is  evident  from  this  and  other 
responses  to  public  comments,  this 
rulemaking  provides  NRC  approval  for 
storage  of  sp)ent  fuel  in  the  VSC-24  at 
any  site  in  accordance  with  the  generic 
conditions  and  s];>ecifications  in  the 
Certificate  of  Compliance.  As  noted,  it 
does  not  constitute  a  site-specific 
approval  of  the  VSC-24  cask  for  use  by 
Consumers  Power  at  the  Palisades  plant. 

72.  Comment.  A  number  of 
commenters  requested  that  the  comment 
p>eriod  be  extended  principally  citing 
the  fact  that  NRC  had  released  a  large 
volume  of  highly  technical  material 
associated  with  the  VSC-24  cask  and 
that  the  30  day  reopening  of  the 
comment  period  which  NRC  had 
provided  was  not  a  sufficient  time  for 
review  and  comment  on  the  material. 
Commenters  also  questioned  why  the 
information  was  not  released  earlier. 

Response.  NRC  is  not  granting  an 
additional  extension  to  the  comment 
period.  First,  the  new  information  that 
was  released  is  only  an  increment  to 
that  previously  disclosed.  In  addition, 
most  of  the  individual  pages  released 
are  computer  output  printouts,  the 
results  of  which  were  previously 
available  in  various  documents  made 
available  at  the  beginning  of  the  public 
comment  period.  In  the  Federal  Register 
Notice  (January  21, 1993;  58  FR  5301) 
announcing  the  comment  period 
extension,  NRC  made  clear  the  limited, 
incremental  character  of  the  technical 
information.  The  information  of  the  cask 
vendor  being  disclosed  at  this  time 
added  detail  to  the  information  NRC 
previously  placed  in  the  Public 
Document  Room  at  the  outset  of  this 
rulemaking.  It  complements  and 
supplements  the  design  information 
already  disclosed,  providing  further 
detail  on  such  matters  as  the  vendor’s 
design  calculations  (often  in  the  form  of 
computer  runs)  and  specific  data  inputs 
for  models  used  by  the  vendor  for  such 
calculations,  as  well  as  cask  design 
details  such  as  reinforcing  steel  sizing 
and  shield  lid  thickness.  The 
information  being  disclosed  therefore 
provides  additional  specificity  for  the 
public  about  the  technical  information 
that  was  considered  by  the  NRC  stafi'  in 
preparing  the  principal  NRC  documents 
underlying  this  rulemaking.  These 
documents  include  the  proposed  ' 
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Certificate  of  CompUance  for  the  cask 
and  the  associated  NRC  staff  SER  and 
related  EA,  which  were  previously 
placed  in  the  NRC  Public  Document 
Room  at  the  outset  of  this  proposed 
rulemaking. 

Second,  the  initial  public  comment 
period  opened  on  )vme  26, 1992,  and 
closed  on  September  9, 1992.  The 
comment  period  was  reopened  on 
January  21, 1993  and  ended  on  February 
22, 1993.  In  addition,  at  the  public 
meeting  held  with  the  Michigan 
Attorney  General  on  February  23, 1993, 
NRC  assured  that  comments  received 
within  five  working  days  after  that 
meeting  would  be  considered.  Although 
the  comment  periods  have  closed,  NRC 
has  considered  all  comments  received. 
Thus,  the  public  ccnmnent  period  for 
this  rule  has  effectively  been  almost 
nine  months  which  the  NRC  believes 
constitutes  more  than  sufficient  time  for 
this  type  of  rulemaking. 

73.  Comment.  One  commenter 
questioned  the  validity  of  neglecting 
gamma  dose  at  the  nozzles. 

Response.  The  referenced  Case  5 
calculates  the  dose  rate  as  the  MSB  is 
lowered  into  the  VCC  during  transfer. 
Dose  is  estimated  at  the  point  of 
maximum  exposure,  that  is.  at  the  outlet 
vent  and  the  top  of  ^e  VSC  Under 
these  circumstances,  the  entire 
distribution  of  radioactive  material  in 
the  spent  fuel  assemblies  contributes  to 
the  dose  in  a  transient  fashion.  The 
assumption  that  the  source  is  directly 
from  the  active  fuel  which  is  aligned 
with  the  air  exhaust  is  conservative, 
since  it  is  the  highest  and  is  sustained 
for  a  short  period  of  time.  CXher  MSB/ 
VCC  relative  positions  during  transfer 
would  yield  smaller  dose  rates. 
Calculations  demonstrated  that  the  dose 
rate  from  gamma-emitting  radioactive 
material  in  the  nozzle  is  three  orders  of 
magnitude  less  than  the  dose  rate  frem 
the  active  fuel  section. 

74.  Comment.  A  commenter  noted 
that  the  geometry  for  dose  calculations 
was  based  on  an  earlier  design  and  not 
on  the  latest  configuration. 

Response.  The  changes  in  design 
referred  to  by  the  commenter  were  slight 
repositionings  of  the  inlet  air  duct.  The 
reorientation  involves  minor  changes  of 
both  the  hori2x>ntal  and  vertical 
orientation  of  the  duct  but  does  not 
change  the  circuitous  path  which 
contributes  to  radiation  protection.  In 
addition,  the  analysis  does  not  take 
credit  for  the  0.5-inch  steel  liner  of  the 
duct  which  would  o%et  any  small 
changes  in  dose  due  to  reorientation  of 
the  duct.  Therefore,  the  design  changes 
do  not  result  in  a  significant  change  in 
the  radiation  dose  rate  calculations. 


75.  Comment.  Commenters  asked  who 
would  be  responsible  for  oversight  of 
fuel  stored  in  casks  after 
decommissioning  of  the  reactor, 
shipment  of  the  mel  off-site,  and  for 
decommissioning  of  the  casks  after 
stored  fuel  was  smpped  off-site. 

Response.  In  accordance  with  10  CFR 
50.54(bb).  all  operating  nuclear  power 
reactor  licensees  are  required,  no  later 
than  5  years  prior  to  the  expiration  of 
the  operating  license,  to  provide  the 
NRC,  for  review  and  approval,  the 
licensee’s  program  to  manage  and 
provide  funding  for  the  management  of 
all  irradiated  fuel.  NRC's  review  of  the 
licensee’s  fuel  management  program 
will  be  imdertaken  as  part  of  continued 
licensing  under  the  provisions  of  part  50 
and  part  72  of  the  Commission’s 
reflations. 

With  respect  to  decommissioning,  the 
licensee  may  select  a  decommissioning 
alternative  that  will; 

1.  Allow  storage  of  spent  fuel  in  the 
spent  fuel  pool,  in  which  case  the 
licensee  will  be  required  to  maintain  its 
part  50  license: 

2.  Allow  storage  of  fuel  in  a  certified 
cask  imder  the  provisions  of  part  72  as 
long  as  the  part  50  license  remains  in 
effect:  or 

3.  Allow  storage  in  an  on-site 
independent  spent  fuel  storage 
installation  under  the  site-specific 
licensing  provisions  of  part  72. 

For  any  of  the  above  alternatives,  the 
licensee  will  be  responsible  for  safe 
storage  of  spent  fuel  during  the  period 
of  storage,  for  later  shipment  off-site  for 
further  storage  or  disposal  and  for  final 
decommissioning  of  the  reactor  spent 
fuel  pool,  dry  storage  cask  or  ISFSI  to 
a  level  permitting  unrestricted  release  of 
the  site  and  facility.  The  requirements 
for  decommissioning  are  provided  in  10 
CFR  part  72.30,  which  defines 
decommissioning  planning,  financial 
assurance  and  recordkeeping 
provisions. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission’s  regulations  in  subpart  A 
of  10  CFR  part  51,  the  Commission  has 
determined  that  this  rule  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required.  This  final  rule 
adds  an  additional  cask  to  the  list  of 
approved  spent  fuel  storage  casks  that 
power  reactor  licensees  can  use  to  store 
spent  fuel  at  reactor  sites  without 
additional  site-specific  approvals  by  the 
Commission.  The  environmental 
assessment  and  finding  of  no  significant 


impact  on  which  this  determination  is 
based  is  available  for  inspection  at  the 
NRC  Public  Document  R^m,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC.  Single  copies  of  the  ^vironmental 
Assessment  and  the  Finding  of  No 
Significant  Impact  are  available  fix)m 
Mr.  Gordon  E.  Gundersen,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3803. 

Paperwoiii  Reduction  Act  Statement 

’This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150- 
0132. 

Regulatory  Anal3rsi8 

On  July  18. 1990  (55  FR  29181),  the 
Commission  issued  an  amendment  to  10 
CFR  part  72,  which  provided  for  the 
storage  of  spent  nuclear  fuel  imder  a 
general  license.  Any  nuclear  power 
reactor  licensee  can  use  these  casks  if: 

(1)  They  notify  the  NRC  in  advance:  (2) 
the  spent  fuel  is  stored  imder  the 
conditions  specified  in  the  cask’s 
Certificate  of  Compliance:  and  (3)  the 
other  conditions  of  the  general  license 
are  met.  As  part  of  the  1990  rulemaking, 
four  spent  fuel  storage  casks  were 
approved  for  use  at  reactor  sites,  and 
were  listed  in  10  CFR  72.214.  That 
rulemaking  envisioned  that  storage 
casks  certified  in  the  future  could  be 
routinely  added  to  the  listing  in  §  72.214 
through  rulemaking  procedures. 
Procedures  and  criteria  for  obtaining 
NRC  approval  of  new  spent  fuel  storage 
cask  designs  were  provided  in  10  CFR 
72.230. 

I'he  alternative  to  this  proposed 
action  is  to  withhold  certification  of 
these  new  designs  and  to  consider  the 
granting  of  a  site-specific  license  to  each 
utility  ffiat  applied  for  permission  to  use 
these  new  casks.  This  alternative  would 
be  more  costly  and  time  consuming 
because  each  site-specific  license 
application  would  require  a  specific 
review.  In  addition,  withholding 
certification  would  ignore  the 
rulemaking  procedures  and  criteria  in 
10  CFR  part  72,  subparts  K  and  L,  for 
the  addition  of  new  cask  designs. 
Furthw,  it  is  in  conflict  with  the 
Congressional  direction  in  sections  133 
and  218  of  the  Nuclear  Waste  Policy  Act 
of  1982  to  establish  procedures  for  the 
licensing  of  technologies  for  the  use  of 
spent  fuel  storage  at  ffie  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
extent  practicable,  the  need  for 
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additional  site  reviews.  Also,  this 
alternative  would  exclude  new  vendor 
cask  designs  from  the  approved  NRC  list 
under  sufapart  K  without  cause  and 
would  arbitrarily  Umit  choice  of  cask 
designs  available  to  power  reactcv 
licensees  xmder  the  general  license. 

This  final  rulemaking  will  eUminate 
the  above  problems.  Further,  this  action 
will  have  no  adverse  effect  on  the  pubUc 
health  and  safety. 

The  benefit  of  this  final  rule  to 
nuclear  power  reactor  licensees  is  to 
make  available  a  greater  choice  of  spent 
fuel  storage  cask  designs  which  can  be 
used  under  a  general  license.  However, 
the  newer  cask  designs  may  or  may  not 
have  an  advantage  over  the  existing 
designs  in  that  power  reactor  licensees 
may  or  may  not  prefer  to  use  the  newer 
casks.  The  new  cask  vendors  with  casks 
to  be  listed  in  §  72.214  benefit  by  being 
able  to  obtain  NRC  certificates  once  for 
a  cask  design  which  can  then  be  used 
by  many  power  reactor  licensees  under 
the  general  license.  Vendors  with  cask 
designs  already  listed  may  be  adversely 
impacted  in  that  power  reactor  licensees 
may  choose  a  newly  listed  design  over 
an  existing  one.  However,  the  NRC  is 
required  by  its  regulations  and  NWPA 
requirements  to  establish  a  procedure 
and  to  consider  applications  to  certify 
and  list  approved  casks.  The  NRC  also 
benefits  because  it  will  be  able  to  certify 
a  cask  design  based  on  one  generic 
safety  and  enviroiunental  review,  for 
use  by  multiple  licensees.  This  final 
rulemaking  has  no  significant 
identifiable  impact  or  benefit  on  other 
government  agencies. 

Based  on  the  above  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NKC  concludes  that  the 
requirements  of  the  final  rule  are 
commensurate  with  the  Commission’s 
responsibihties  for  protection  of  the 
public  health  and  safety  and  the 
common  defense  and  security.  No  other 
available  alternative  is  believed  to  be  as 
satisfactory:  thus,  this  action  is 
recommended. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  605(b),  the 
Commission  certifies  that  this  rule,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  amendment  affects  only 
licensees  owning  and  operating  nuclear 
power  reactors  and  cask  vendors.  The 
owners  of  nuclear  power  plants  do  not 
fall  within  the  see  pe  of  the  definition  of 
“small  entities”  set  forth  in  section 
6G1(3)  of  the  Regulatory  Flexibility  Act, 
15  U.S.C  632,  or  the  Small  Business 
Size  Standards  set  out  in  regulations 


issued  by  the  Small  Business 
Administration  at  13  CFR  part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule,  and,  thus,  a 
backfit  analysis  is  not  required  for  this 
final  rule,  b^use  this  amendment  does 
not  involve  any  provisions  which  would 
impose  backfits  as  defined  in 
§  50.109(a)(1). 

List  ctf  Subjects  in  10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materids.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements,  Security  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authmity  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Secs.  51.  53,  57, 62, 63, 65, 69. 
81, 161, 182, 183, 184, 186, 187, 189, 68  Stat. 
929,  930,  932,  933,  934, 935,  948,  953,  954, 
955,  as  amended,  sec  234, 83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099, 2111, 2201, 2232, 2233, 
2234,  2236,  2237,  2238,  2232);  see  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C  2021);  sec.  201,  as  amended,  202, 206, 
88  Stat.  1242,  as  amended,  1244, 1246  (42 
U.S.C  5841,  5842,  5846);  Pub.  L  95-601,  sec 
10,  92  Stat.  2951  (42  U.S.C  5851):  sec  102, 
Pub.  L.  91-190,  83  Stat  853  (42  U.S.C  4332); 
secs.  131, 132, 133, 135, 137, 141,  Pub.  L  97- 
425,  96  Stat  2229,  2230, 2232,  2241,  sec.  143, 
Pub.  L.  100-203, 101  Stat  1330-235  (42 
U.S.C  10151, 10152, 10153, 10155, 10157, 
10161, 10168). 

Section  72.44(g)  also  issued  under  secs. 
142(b)  and  146(c).  (d).  Pub.  L  100-203, 101 
Stat.  1330-232, 1330-236  (42  U.S.C 
10162(b).  10168(cKd)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat  955  (42  U.S.C 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat  2230 
(42  U.S.C  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L  100-203, 

101  Stat  1330-235  (42  U.S.C  10165(g)). 
Subpart )  also  issued  under  secs.  2(2),  2(15), 
2(19),  117(a),  141(h).  Pub.  L  97-425, 96  Stat 
2202,  2203,  2204,  2222,  2244  (42  U.S.C 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec  133, 98  Stat.  2230 
(42  U.S.C  10153)  and  sec  218(a),  96  Stat 
2252  (42  U.S.C  10198). 

2.  In  §  72.214,  Certificate  of 
(Compliance  1(X)7  is  added  to  read  as 
follows: 


172^14  List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number  1(X)7 
S.\R  Submitted  by:  Pacific  Sierra  Nuclear 
Associates 

SAR  Title:  Safety  Analysis  Report  for  the 
Ventilated  Storage  Cask  System 
Docket  Number  72-1007 
Certification  Expiration  Date:  May  7,  2013. 
Model  Number.  VSC-24 
Dated  at  Rockville,  MD,  this  1st  day  of 
April  1993. 

For  the  Nuclear  Regulatory  Ckimmission. 
James  H.  Sniezek, 

Acting  Executive  Director  for  Operations. 
[FR  Doc  93-8112  Filed  4-6-93;  8:45  am] 
BiujNa  coos  7sso-oi-e 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  110 
[Notice  1993-14] 

Transfers  of  Funds  from  State  to 
Federal  Campaigns 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule:  Announcement  of 
effective  date. 

SUMMARY:  On  January  8, 1993  the 
Commission  published  the  text  of 
revisions  to  its  rules  governing  transfers 
of  funds  from  state  to  federal  campaigns. 
58  FR  3474  (January  8, 1993).  The  new 
rule  prohibits  the  transfer  of  funds  from 
state  to  federal  campaign  committees. 
The  (Commission  announces  that  this 
new  regulation  will  be  effective  July  1. 
1993.  Further  information  is  provided  in 
the  supplementary  information  that 
follows: 

EFFECTIVE  DATE:  July  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Ck>imsel,  999  E  Street,  NW., 

Washington.  DC  20463,  (202)  219-3690 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  Today,  the 
Commission  is  announcing  the  effcKrtive 
date  of  its  new  rule  prohibiting  transfers 
of  funds  frnm  state  to  federal  campaigns. 
See  11  (3=R  110.3(c)(6].  Section  438(d) 
of  title  2,  United  States  Ckxie.  requires 
that  any  rule  or  regulation  prescribed  by 
the  Ck)mmission  to  carry  out  the 
provisions  of  title  2  be  transmitted  to 
the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the 
Senate  thirty  legislative  days  before  it  is 
finally  promulgated.  These  regulations 
were  retransmitted  to  Congress  on 
January  5, 1993.  Thirty  legislative  days 
expired  in  both  the  House  of 
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Representatives  and  the  Senate  on 
March  18, 1993.  _ 

The  new  rule  at  11  CFR  110.3(d) 
prohibits  transfers  of  funds  or  other 
assets  hom  a  candidate’s  campaign 
committee  or  account  for  any  nonfederal 
election  to  his  or  her  principal 
campaign  committee  or  other  authorized 
committee  for  a  federal  election.  The 
rule  applies  to  transfers  from  any 
nonfederal  campaign  committee, 
including  campaign  committees  for  any 
state  or  local  office.  This  notice  uses  the 
terms  “nonfederal”  and  “state” 
interchangeably,  so  that,  where  the  term 
“state  campaign  committee”  is  used,  it 
includes  campaign  committees  for  any 
state  or  local  office. 

The  effective  date  for  this  new  rule  in 
July  l',  1993.  This  efiective  date  reflects 
a  change  from  the  implementation  plan 
outlin^  by  the  Commission  in  its 
January  8, 1993  Retransmission  Notice. 
58  FR  3474  (January  8, 1993).  The 
Retransmission  Notice  indicated  that 
the  Commission  expected  to  be  able  to 
make  the  rule  effective  on  April  1, 1993. 
However,  in  early  March,  it  became 
apparent  that  the  legislative  review 
period  would  not  expire  in  time  for  the 
Commission  to  make  the  rule  efiective 
on  April  1  as  originally  intended. 

If  tne  Commission  were  to  follow  its 
usual  procedure  of  making  the  rule 
efiective  as  soon  as  possible,  the 
efiective  date  would  be  sometime 
during  the  second  or  third  week  of 
April.  This  could  have  an  adverse  effect 
on  special  elections  scheduled  during 
that  time  period.  Consequently,  the 
Commission  decided  to  revise  its  plan 
for  implementing  the  rule.  See  58  FR 
14310  (March  17, 1993).  Under  the 
revised  plan,  the  effective  date  for  the 
rule  is  July  1, 1993. 

The  Retransmission  Notice  also 
indicated  that  the  Announcement  of 
Efiective  Date  would  explain  how  the 
Commission  will  apply  the  rule  during 
the  1994  election  cycle.  The  rule 
prohibits  all  transfers  from  state  to 
federal  committees  after  July  1, 1993. 
Campaign  committees  that  transfer 
funds  before  July  1, 1993  and  use  those 
funds  for  special  elections  held  before 
that  date  are  not  affected  by  the  rule 
announced  today.  Those  transfers  are 
governed  by  the  Commission’s  prior 
rule  at  11  CFR  110.3(c)(6). 

Campaign  committees  that  transfer 
funds  before  July  1, 1993  in  anticipation 
of  an  election  held  after  that  date  have 
not  violated  the  rule  announced  today. 
However,  in  order  to  prevent  active 
commingling  of  federal  and  nonfederal 
campaign  funds  in  the  candidate’s 
federal  campaign  account,  any  funds  or 
assets  transient  from  a  nonfederal 
committee  that  remain  in  the  federal 


campaign  account  on  July  1, 1993  must 
be  removed  from  that  accoimt  before 
July  31, 1993.  Committees  should  use 
the  identification  method  described  in 
11  CFR  110.3(c)(5)(ii)  to  determine 
which  nonfederal  funds  are  still  in  the 
cami}aign  accotmt  as  of  July  1, 1993  and 
must  be  removed.  Failure  to  remove 
those  funds  before  July  31, 1993  is  a 
violation  of  the  rule  annoimced  today. 

Announcement  of  Effective  Date 

11  CFR  110.3(d),  as  published  at  58 
FR  3474-76,  is  effective  July  1, 1993. 

Dated:  April  2, 1993. 

Scott  £.  Thomas, 

Chairman,  Federal  Election  Commission. 

(FR  Doc.  93-8080  Filed  4-6-93;  8:45  am) 
WUJNQ  cooe  t71S-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  960 

[No.  93-17] 

•> 

Affordable  Housing  Program  Maximum 
Subsidy  Limitations 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Board)  is  amending  its  regulation 
governing  the  Affordable  Housing 
Program  (AHP)  to  revise  the  maximum 
subsidy  requirements  applicable  to 
projects  receiving  subsidized  advances 
or  other  assistance  from  the  Federal 
Home  Loan  Banks  (Banks)  under  the 
AHP. 

DATES:  'This  rule  is  efiective  April  7, 

1993.  Comments  must  be  received  by 
the  Board  on  or  before  June  7, 1993. 
ADDRESSES:  Send  comments  to: 

Executive  Secretariat,  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Dorius,  Deputy  Director, 
Affordable  Housing  &  Community 
Investment  Division,  Housing  Finance 
Directorate,  (202)  408-2576;  Sharon  B. 
Like,  Attorney-Advisor,  Office  of  Legal 
&  External  Affairs — Legal  Division,  (202) 
408-2930,  Federal  Housing  Finance 
Board,  1777  F  Street,  NW.,  Washington, 
D.C.  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

A.  Statutory  Requirements 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Act)  provides  that. 


pursuant  to  reflations  promulgated  by 
the  Board,  each  Bank  shall  establish  an 
Affordable  Housing  Program  (AHP)  to 
subsidize  the  interest  rate  on  advances 
to  members  engaged  in  lending  for  long¬ 
term,  low-  and  moderate-income, 
owner-occupied  and  affordable  rental 
housing  at  subsidized  interest  rates.  12 
U.S.C.  1430(j)(l).  The  Act  provides  that 
the  Board’s  regulations  shall  permit 
Bank  members  to  use  subsidized 
advances  received  from  the  Banks  to: 

(A)  Finance  homeownership  by  families 
with  incomes  at  or  below  80  percent  of 
the  median  income  for  the  area;  or  (B) 
finance  the  purchase,  construction,  or 
rehabilitation  of  rental  housing,  at  least 
20  percent  of  the  units  of  whi(±  will  be 
occupied  by  and  affordable  for  very  low- 
income  households  for  the  remaining 
useful  life  of  such  housing  or  the 
mortgage  term.  Id.  section  1430(j)(2). 

The  Act  further  requires,  among  other 
things,  that  the  Board’s  regulations 
establish  uniform  standards  for 
subsidized  advances  under  the  AHP  and 
subsidized  lending  by  member 
institutions  supported  by  such 
advances,  including  maximum  subsidy 
limitations.  See  id.  section  1430(j)(9)(F). 
In  addition,  the  Act  provides  that  the 
Board’s  regulations  coordinate  activities 
under  the  AHP  with  other  federal  or 
federally-subsidized  affordable  housing 
activities  to  the  maximum  extent 
possible.  Id.  sec.  1430(j)(9)(G). 

B.  Initial  AHP  Regulation — 28  Percent 
Maximum  Subsidy  Rule 

’The  Board’s  initial  AHP  regulation, 
see  12  CFR  part  960  (55  FR  7479  (March 
2, 1990)),  implemented  the  statutory 
requirement  for  maximum  subsidy 
limitations  by  limiting  the  subsidy  on 
any  single  project  to  that  amount 
necessary  to  reduce  the  target 
household’s  housing  expenses  to  not 
less  than  28  percent  of  gross  monthly 
income.  See  12  CFR  960.9  (1990).  The 
28  percent  requirement  was  selected 
because  it  is  a  widely  accepted  “front 
ratio”  in  the  mortgage  qualification 
process.  Because  many  of  the 
households  targeted  by  the  AHP 
currently  spend  more  than  half  of  their 
income  on  housing,  28  percent  was 
considered  a  significant  reduction  in 
housing  expenditures,  while  still 
representing  a  fair  and  substantial 
portion  of  income  being  contributed 
toward  the  household’s  housing  costs. 
[See  56  FR  8688,  8689  (March  1, 1991)). 

C.  Current  AHP  Regulation — 20  Percent 
Maximum  Subsidy  Rule 

The  Board  adopted  a  final  AHP 
regulation  (the  current  AHP  regulation), 
which  modified  portions  of  the  initial 
regulation,  in  1991.  See  12  CFR  part  960 
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(1991)  (56  FR  8688  (March  1. 1991)). 
Many  commenters  on  the  AHP 
regulation  had  urge  that  the  maximum 
subsidy  rule  be  changed  because  the 
requirement  W6ts  too  rigid  and  would 
hamper  the  AHP’s  effectiveness  in 
serving  the  needs  of  very  low-income 
households.  See  56  FR  8689  (March  1. 
1991).  The  final  regulation  revised  the 
maximum  subsidy  rule  by  lowering  the 
proportion  of  gross  monthly  income  that 
must  be  spent  on  housing  ^m  28 
percent  to  20  percent  See  12  CFR  960.9 
(1991).  Specifically,  §  960.9  of  the 
current  regulation  provides  that: 

(a)  A  Bank  shall  not  offer  subsidized 
advances  and  other  subsidized 
assistance  to  members  in  excess  of  that 
amount  needed  to  reduce  the  monthly 
housing  cost  (excluding  utilities)  for 
targeted  households  in  the  targeted 
income  group  to  20  percent  of  the 
household’s  gross  monthly  income.  In 
projects  where  other  forms  of  federal, 
state,  local,  or  private  subsidized 
assistance  are  being  used  in  conjunction 
with  the  AHP,  the  total  amount  of 
subsidy  provided  shall  not  exceed  this 
amount. 

(b)  A  member  receiving  a  subsidized 
advance  shall  extend  credit  to  qualified 
borrowers  at  an  effective  rate  of  interest 
discounted  at  least  to  the  same  extent  as 
the  subsidy  granted  to  the  member  by 
the  Bank.  12  CFR  960  9. 

Section  960.13  of  the  current 
regulation  implements  the  requirement 
for  coordination  wdth  other  affordable 
housing  programs  in  section  10(j)(9)(G) 
of  the  Act,  see  12  U.S.C.  1430(j)(9)(G), 
by  providing  that  the  Board  and  the 
Bank  shall  coordinate  activities  under 
this  part,  to  the  maximum  extent 
possible,  with  other  federal,  state,  or 
local  agencies  and  non-profit 
organizations  involved  in  affordable 
housing  activities.  12  CFR  960.13. 

II.  Analysis  of  Interim  Final  Rule 

A.  Problems  of  Coordination  With  Other 
Housing  Programs 

Application  of  the  20  percent 
maximum  subsidy  requirement  has 
made  coordination  of  the  use  of  the 
AHP  with  certain  federal  and  state 
affordable  housing  programs  difficult.  In 
some  cases,  projects  have  been  unable  to 
accept  funding  from  both  tlie  AHP  and 
the  other  housing  program  because  the 
housing  payments  that  households 
would  be  required  to  make  under  the 
AHP  maximum  subsidy  rule  would 
exceed  the  maximum  payment 
permitted  to  be  charged  imder  the  other 
program. 

For  example,  the  Department  of 
Housing  and  Urban  Development’ i 
(HUD)  Section  8  rental  assistance 


program  requires  beneficiaries  to  pay  as 
rent,  including  utility  costs,  the  greater 
of  10  percent  of  gross  monthly  income, 

30  percent  of  adjiisted  monthly  income, 
or  the  portion  of  welfare  payments  that 
are  specifically  designated  to  meet  a 
household’s  monthly  housing  costs.  42 
U.S.C.  1437A(1).  The  Farmers  Home 
Administration  (FmHA)  has  similar 
monthly  payment  requirements  under 
its  migrant  farm  labor  housing  program. 
id.  section  1486.  Adjustments  to  income 
include  deductions  for  every  child  in 
the  family,  certain  medical  expenses, 
child  care  costs,  and  other  specific 
costs,  id.  section  1437a(5).  In  some 
cases,  20  percent  of  gross  monthly 
income  under  the  AHP  is  greater  than 
30  percent  of  adjusted  income  under  the 
other  programs.  Those  projects  where 
the  minimum  20  percent  housing 
payment  required  xmder  the  AHP  would 
exceed  the  maximum  payment 
permissible  under  these  other  programs 
will  have  difficulty  coordinating  the 
various  funding  sources  to  make  the 
minimum  and  maximum  payment 
requirements  of  the  various  programs 
work. 

B.  Ineligibility  of  Low-Income 
Households  for  AHP  Assistance 

In  addition,  application  of  the  20 
percent  maximum  subsidy  rule  under 
the  AHP  has  resulted  in  a  number  of 
low-  and  very-low  income  households — 
the  intended  beneficiaries  of  the  AHP — 
who  would  otherwise  meet  the  AHP 
statutory  criteria,  becoming  ineligible 
for  AHP  assistance  because  such 
households  would  fail  to  pay  at  least  20 
percent  of  their  gross  monthly  income 
for  housing  costs  (excluding  utility 
costs).  For  example,  certain  projects  that 
would  provide  Iralow-market  interest 
rate  loans  or  direct  subsidies  to  very 
low-income  elderly  households  who 
own  their  homes  fiee  of  debt  but  need 
repair  or  rehabilitation  funds  are  not 
eligible  for  AH?  assistance  under  the 
current  AHP  regulation.  Becau.se  the 
households  make  no  mortgage 
payments,  their  monthly  housing  costs 
would  not  be  at  least  20  percent  of  their 
gross  monthly  income. 

Similarly,  applicants  requesting  direct 
subsidies  for  very  low-income 
households  for  downpayment  and 
closing  cost  assistance  to  purchase 
moderately-priced  homes  have  been 
determined  to  be  ineligible  for  AHP 
assistance.  These  projects  are  designed 
to  limit  the  amount  of  the  household’s 
mortgage  payments  so  that  the 
household  has  available  income 
remaining  for  the  payment  of  food, 
clothing  and  employment-related 
expenses.  However,  because  the 
household’s  monthly  housing  costs  are 


intentionally  limited,  such  costs  would 
not  be  at  least  20  percent  of  the 
household's  gross  monthly  income,  as 
required  imder  the  current  AHP 
regulation. 

A  third  area  where  ineligibility  for 
AHP  assistance  has  arisen  involves 
households  who  invest  their  labor  to 
reduce  their  housing  costs.  Households 
at  the  lower  end  of  me  economic  scale 
often  find  it  difficult  to  aggregate  the 
capital  for  downpayment  and  closing 
costs.  Ongoing  housing  expenses  of 
homeownership  are  often  ourdensome 
for  these  households.  To  respond  to 
these  problems,  programs  have  been 
created  which  allow  people  to  use  meir 
time  and  energy  participating  in  home 
building  and  rehabilitation  activities  to 
acquire  equity  or  solve  problems  of 
habitability.  These  approaches  are 
known  as  self-help  or  sweat  equity 
programs.  The  consequence  is  to  lower 
the  capital  requirement  for 
dow'npayment  and  closing  costs.  More 
importantly,  mortgage  payments  are 
lower,  at  times  pushing  housing  costs 
below  20  percent  of  gross  monthly 
income,  thus  causing  the  household  to 
become  ineligible  for  AHP  assistance 
under  the  current  maximum  subsidy 
rule. 

C.  Conflicting  Treatment  of  Utility  Costs 

By  not  recognizing  utility  expenses  as 
part  of  a  household’s  total  housing 
expenses,  the  AHP’s  20  percent  rule 
makes  it  difficult  for  the  AHP  to  be  used 
with  certain  other  federal  and  state 
housing  programs  and  treats  households 
whose  rent  includes  all  utilities  more 
favorably  than  households  who  have  to 
separately  for  utilities, 
or  example,  as  explained  above,  the 
HUD  Section  8  program  requires  rental 
households  to  pay  a  portion  of  their 
income  as  rent,  which  includes  utilities 
or  a  reasonable  utility  allowance.  Since 
the  AHP’s  20  percent  payment  does  not 
cover  utility  expenses  in  addition  to 
rent,  in  areas  of  the  country  with  high 
utility  expenses,  the  AHP’s  20  percent 
rule  actually  requires  rental  households 
to  pay  more  than  30  percent  of  their 
income  for  their  total  shelter  costs.  This 
payment  may  be  a  higher  percentage  of 
income  paid  for  rent  and  utilities  than 
HUD  permits  under  the  Section  8 
program. 

In  addition,  some  rental  and 
multifamily  homeownership  projects 
that  involve  common  ownership  of 
some  elements  of  the  project  include  all 
or  some  utility  costs  in  the  regular  rent 
or  homeowner  operating  assessments  or 
fees  charged  to  the  households.  Other 
similar  projects  require  households  to 
pay  all  utilities  separately  from  such 
rent  or  homeowner  assessments  or  fees. 
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Since  utility  costs  can  actually  comprise 
a  large  proportion  of  a  family’s  total 
housing  expense,  in  order  to  treat  all 
AHP  eligible  households  equitably,  the 
estimate  cost  of  utilities  should  be 
included  as  an  allowable  housing 
expense  to  which  the  20  percent  rule  is 
applied. 

D.  Noncompliance  With  20  Percent  Rule 
and  Recapture  Requirements 

Through  their  monitoring  of  AHP 
funded  projects,  some  of  the  Banks  have 
determined  that  a  number  of  projects 
otherwise  eligible  vmder  the  AHP 
statutory  criteria  have  used  AHP  funds 
to  assist  households  that  are  paying  less 
than  20  percent  of  their  gross  monthly 
income  on  rental  or  homeownership 
housing  costs.  Under  §  960.8  of  the 
current  AHP  regulation,  improperly 
used  subsidies  must  be  recaptured  and 
made  available  by  the  Bank  for  future 
-projects.  See  12  CFR  960.8. 

From  a  practical  standpoint, 
enforcement  of  the  recapture  provision 
of  the  AHP  regulation  for  such 
improperly  used  subsidies  would 
contravene  a  fundamental  purpose  of 
the  AHP,  which  is  to  provide  bousing 
for  low-  and  moderate-income 
households  that  meet  the  statutory 
income  eligibility  requirements. 
Ultimately,  recapture  of  funds  could 
result  in  the  displacement  of  low- 
income  residents  firom  the  AHP  projects. 
Or,  it  could  result  in  a  substantial 
hardship  by  recapturing  funds  horn 
non-profit  housing  developers  and 
harming  residents  of  modest  means 
whom  they  might  otherwise  serve. 

E.  Interim  Final  Rule  Amendments  to 
Current  Regulation  and  Request  for 
Public  Comments 

The  limitations  of  the  20  percent  rule 
discussed  above  have  led  a  number  of 
AHP  project  sponsors,  member 
institutions.  Bank  Affordable  Housing 
Advisory  Councils  and  Bank 
Community  Investment  Officers,  as  well 
as  other  housing  advocates,  to  request 
that  the  Board  modify  or  eliminate  the 
maximum  subsidy  rule.  However,  the 
Board  is  subject  to  the  statutory 
constraint  that  its  regulation  must 
establish  maximum  subsidy  limitations. 
See  12  U.S.C.  1430(j)(9)(F).  The  20 
percent  rule  was  adopted  to  comply 
with  this  statutory  requirement. 

Currently,  the  Board  is  in  the  process 
of  reviewing  the  AHP  regulation  and 
plans  to  offer  further  clarification  of  its 
provisions  at  a  later  date.  However,  the 
Board  has  determined  that  the 
difficulties  caused  by  the  20  percent 
rule  warrant  more  immediate  attention. 
Accordingly,  the  Board  is  publishing 


this  interim  final  rule  to  amend  the  20 
percent  rule. 

In  addition,  the  Board  is  requesting 
comments  bom  the  public  on 
alternative  ways  in  which  it  can  meet 
the  statutory  requirement  for  maximum 
subsidy  limitations.  The  Board 
recognises  that,  in  addition  to  a 
minimum  housing  cost-to-income  ratio 
requirement  set  forth  in  the  interim  final 
rule,  there  may  be  other  alternative 
solutions  that  would  ensure  that  a 
proi^Bct  is  not  over-subsidized. 

Ine  amendments  to  the  20  percent 
rule  adopted  in  this  interim  final  rule 
are  discussed  in  more  detail  below. 

1.  Section  960.9(a) — General  Rule 

Section  960.9(a)(1)  of  the  interim  final 
rule  revises  the  current  AHP  regulation 
to  provide  that,  instead  of  applying  to 
all  AHP  projects,  the  20  percent 
maximum  subsidy  rule  shall  apply  as  a 
general  rule,  subject  to  specific 
exceptions  set  forth  in  new  §  960.9(b)  of 
the  interim  final  rule. 

The  current  regulation  does  not  define 
monthly  housing  costs  paid  by 
homeowner  or  rental  households,  and 
excludes  utility  expenses  firom  such 
costs.  For  the  reasons  discussed  in  II.A.- 
D.  above,  the  Board  has  determined  that 
reasonable  estimates  of  utility  costs 
should  be  counted  toward  monthly 
housing  costs,  whether  those  costs  are 
include  in  rental  payments  or 
homeowner  or  rent  assessments,  or  are 
paid  separately.  New  §  960.9(a)(2)  of  the 
interim  final  rule  defines  monthly 
housing  costs  as: 

(i) (A)  For  homeowner  households, 
mortgage  principal  and  interest 
payments,  real  property  taxes, 
homeowner’s  insurance,  and  a 
reasonable  estimate  of  utility  costs 
excluding  telephone  service;  or 

(B)  For  rent^  households,  rent 
payments,  and  where  they  are  not 
already  included  in  rent  payments,  a 
reasonable  estimate  of  utility  costs 
excluding  telephone  service;  and 

(ii)  For  nouseholds  in  condominium, 
cooperative,  mutual  housing  or  other 
projects  involving  common  ownership, 
those  portions  of  any  regular  operating 
assessment  or  fee  allocated  for  principal 
and  interest  payments,  taxes,  insurance 
and  a  reasonable  estimate  of  utilities 
attributable  to  the  household’s  share  of 
the  common  area  and/or  the  individual 
unit. 

For  this  purpose,  reasonable  estimates 
of  utility  costs  may  be  the  utility 
allowances  approved  for  any  federal, 
state  or  local  government  housing 
subsidy  program  used  in  the  AHP 
project.  For  example,  reasonable  utility 
cost  estimates  may  be  the  utility 
allowances  approved  by  HUD  for  rental 


units  of  similar  type  and  size,  such  as 
the  utility  allowances  rmder:  the  Section 
8  rental  assistance  program,  see  42 
U.S.C.  1437(f),  24  CFR  813.102;  the 
public  housing  program,  see  42  U.S.C. 
1437(d),  24  CFR  965.470;  or  the  section 
236  mortgage  insurance  program,  see  12 
U.S.C.  1715z-lfil),  24  CFR  236.2. 

Utility  rate  information  or  average 
utility  consumption  data  by  unit  type 
and  size  obtained  fi'om  a  local  utility 
supplier,  as  well  as  actual  utility  costs 
for  occupied  projects,  also  may  be  used 
to  estimate  reasonable  utility  costs. 

New  §  960.9(a)(3)  of  the  interim  final 
rule  provides  that  a  household  is  only 
required  to  meet  the  20  percent 
requirement  at  the  time  it  initially 

{>undiases  or  occupies  a  unit.  This 
imitation,  which  was  discussed  in  the 
preamble  to  the  current  AHP  regulation, 
see  56  FR  8688,  8693  (March  1, 1991), 
was  originally  applied  only  to 
homeownership  projects,  and  is  now 
codified  and  extended  to  rental  projects 
in  the  interim  final  rule. 

2.  New  Section  960.9(b) — Alternative 
Maximum  Subsidy  Requirements 

New  §  960.9(b)  of  the  interim  final 
rule  sets  forth  several  alternative 
maximum  subsidy  requirements  to  the 
general  20  percent  maximum  subsidy 
rule,  which  are  intended  to  address  the 
problems  discussed  in  n.A.-D.  above. 

New  §  960.9(b)(1)  of  the  interim  final 
rule  provides  that  the  20  percent  rule 
shall  not  apply  where  a  rental  housing 
project  receiving  AHP  funding  also 
receives  funds  horn  a  federal  or  state 
rental  housing  program  that  requires 
qualifying  households  to  pay  as  rent  a 
certain  percentage  of  their  monthly 
income  or  a  designated  amount, 
provided  that  the  rental  household 
meets  the  housing  payment 
requirements  of  the  other  program.  This 
provision  responds  to  the  problems  of 
coordination  with  other  housing 
programs  discussed  in  n.A.  and  C. 
above. 

New  §  960.9(b)(2)  of  the  interim  final 
rule  provides  that  the  20  percent  rule 
shall  not  apply  where  the  total  AHP 
funding  ultimately  benefiting  a 
qualifying  very  low-income  homeowner 
household  already  owning  and 
occupying  his  or  her  home  is  $10,000  or 
less  per  qualifying  homeowner 
household  (adjusted  annually  according 
to  the  Consumer  Price  Index  for  All 
Urban  Consumers,  as  published  by  the 
Bureau  of  Labor  Statistics),  and  where 
the  AHP  funds  are  used  to  rehabilitate 
the  homeowner’s  dwelling  unit.  This 
provision  responds  to  the  problems  of 
ineligibility  for  AHP  assistance 
discussed  in  n.B.  above.  The  $10,000 
cap  per  very  low-income  owner- 
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occupying  household  was  chosen  to 
assiue  that  the  homeowner  beneficiaries 
of  the  AHP  could  qualify  for  assistance 
to  undertake  rehabilitation  of  major 
components  of  their  home  even  if  they 
had  reduced  their  monthly  housing 
expense  by  paying  ofi  their  mortgage 
and  had  no  debt. 

New  §  960.9(b)(3)  of  the  interim  final 
rule  provides  that  for  all  other 
qualifying  homeowners  that  are  not  very 
low  income,  the  20  percent  rule  shall 
not  apply  where  the  total  AHP  funding 
ultimately  benefiting  the  qualifying 
homeowner  household  at  a  particular 
project  is  $5,000  or  less  per  qualifying 
homeowner  household  (adjusted 
annually  according  to  the  Consumer 
Price  Index  for  All  Urban  Consumers,  as 
published  by  the  Bureau  of  Labor 
Statistics).  This  provision  responds  to 
the  problems  of  ineligibility  for  AHP 
assistance  discussed  in  II.B.  above.  The 
$5,000  cap  per  household  was  chosen  to 
assure  that  the  homeowner  beneficiaries 
of  the  AHP  could  qualify  for  assistance 
to  undertake  rehabilitation  of  their 
homes  even  if  they  had  reduced  their 
monthly  housing  expense  by  paying  off 
their  mortgage  and  had  no  debt. 

In  addition,  the  maximum  subsidy 
amount  assures  that  households  could 
qualify  for  downpayment  and  closing 
cost  assistance  and  maintain  modest 
total  housing  costs.  The  competitive 
nature  of  the  AHP  has  so  far  helped  to 
control  the  per  household  AHP  cost  at 
an  average  of  $3,624,  and  it  is  fully 
expected  that  the  competitive  pressures 
will  help  maintain  reasonable  average 
per  household  AHP  costs  in  the  future. 

The  two  amounts  of  maximum 
subsidy  assistance  were  chosen  to 
differentiate  between  two  categories  of 
homeowners.  The  higher  $10,000 
amount  responds  to  the  special  nature 
of  the  need  for  significant  rehabilitation 
of  very  low-income,  owner-occupied 
housing.  Often,  such  homeowners  have 
little  or  no  debt  on  their  property, 
usually  due  to  their  longevity  in  ^e 
property.  At  the  same  time,  due  to  a  lack 
of  financial  resources,  these 
homeowners  have  deferred  the 
maintenance,  improvement  or 
replacement  of  major  components  of  the 
dwelling  unit  To  prevent  further 
deterioration  leading  to  inhabitability  or 
loss  of  the  dwelling  unit,  rehabilitation 
must  be  undertaken.  In  these  cases,  it  is 
not  unusual  for  the  need  to  include  a 
new  roof,  structural  repairs  and 
weatherization.  For  these  reasons,  a 
higher  maximum  subsidy  amount  was 
established  for  this  category  of 
homeowner. 

New  §  960.9(b)(4)  of  the  interim  final 
rule  provides  that  the  20  percent  rule 
shall  not  apply  where  AHP  funding  is 


received  by  a  household  which  is 
participating  in  a  self-help,  sweat  equity 
or  similar  housing  program  that  requires 
the  household  to  contribute  its  skilled 
or  unskilled  labor,  working 
cooperatively  with  others,  to  construct 
or  rehabilitate  the  housing  in  which  the 
household  resides  or  other  program 
participants  live.  This  provision 
responds  to  the  problems  of  AHP 
assistance  ineligibility  discussed  in  II.B. 
above.  Households  would  qualify  for 
this  exception  if  they  are  performing 
construction  or  rehabilitation  activity 
that  is  valued  at  $2,000  or  more  per 
household  (adjusted  annually  according 
to  the  Consumer  Price  Index  for  All 
Urban  Consumers,  as  published  by  the 
Bureau  of  Labor  Statistics),  and  the 
rogram  involves  supervision  by  skilled 
uilders  or  rehabilitators  of  the  work 
performed. 

3.  Section  960.9(c) 

Section  960.9(c)  of  the  interim  final 
rule  is  a  redesignation  of  §  960.9(b)  in 
the  current  regulation,  and  retains  the 
language  of  this  former  provision. 

III.  Notice  and  Public  Participation 
A.  Administrative  Procedure  Act 

For  the  reasons  further  discussed 
below,  the  Board  is  not  required  by  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  551  et  seq.,  to  publish  a  general 
notice  of  proposed  rulemaking  for  this 
interim  final  rule.  However,  the  Board 
considers  comments  fit>m  the  public 
helpful  in  formulating  clear  and 
effective  regulations.  Accordingly,  the 
Board  is  requesting  public  comment  on 
this  interim  final  rule.  The  Board  will 
consider  any  public  comments  received 
on  this  interim  final  rule  in  developing 
a  final  rule  on  maximum  subsidy 
limitations. 

Publication  of  notice  of  a  proposed 
rulemaking  is  not  required  l^ause  the 
Board  finds  that  there  is  good  cause  that 
notice  and  comment  procedure  is 
contrary  to  the  public  interest  in  this 
instance.  See  id.  section  553(b)(B).  As 
discussed  in  more  detail  in  n.A.-D. 
above,  application  of  the  20  percent 
maximum  subsidy  rule  in  the  current 
AHP  regulation  has  caused  significant 
operational  problems  for  the  AHP. 
Specifically,  the  current  maximum 
subsidy  rule  has  resulted  in  difiiculties 
of  coordination  with  certain  other 
federal  and  state  affordable  housing 
programs  whose  maximum  household 
payment  requirements  conflict  with  the 
AHP  20  percent  payment  requirement. 
The  20  percent  rule  also  has  resulted  in 
households  who  are  the  AHP’s  intended 
beneficiaries  and  would  otherwise  meet 
the  Act’s  AHP  criteria  but  for  the  20 


percent  rule,  becoming  ineligible  for 
AHP  assistance.  In  addition,  there  has 
been  an  inequity  in  accounting  for 
utility  costs  between  the  AHP  and  other 
assistance  programs  used  with  AHP 
projects,  which  has  had  an  adverse 
efiect  on  the  intended  beneficiaries  of 
the  AHP. 

Accordingly,  the  Board  is  issuing  this 
interim  final  rule  in  order  to  remedy 
these  problems  immediately  so  that  the 
AHP  will  operate  more  effectively  and 
reach  the  ultimate  beneficiaries  it  is 
intended  to  serve.  Compliance  with  the 
public  procedure  requirements  of  APA 
section  553  is  contrary  to  the  public 
interest  because  it  would  hamper  the 
Board’s  ability  to  rectify  these  problems 
in  a  timely  fashion  so  that  the  AHP  can 
continue  to  serve  its  intended 
beneficiaries. 

Implementation  of  the  interim  final 
rule  without  prior  public  notice  will  not 
create  a  hardship  for  those  households 
and  projects  subject  to  the  rule  because, 
as  discussed  in  more  detail  in  n.E. 
above,  the  new  rule  relieves  some  of  the 
restrictions  of  the  current  20  percent 
rule. 

The  Board  therefore  finds  good  cause 
that  compliance  with  notice  and 
comment  procedures  in  adoption  of  this 
interim  final  rule  would  be  contrary  to 
the  public  interest.  See  id. 

B.  Effective  Date 

The  APA  provides  generally  that  a 
substantive  rule  shall  be  published  by 
an  agency  not  less  than  30  days  before 
its  effective  date,  except  (i)  a  substantive 
rule  which  grants  or  recognizes  an 
exemption  or  relieves  a  restriction,  or 
(ii)  as  otherwise  provided  by  the  agency 
for  good  cause  found  and  published 
with  the  rule.  See  id.  section  553(d)(1), 
(3). 

For  the  reasons  stated  in  III.A.  above, 
the  Board  finds  that  xinder  APA  section 
553(d)(1),  id.  section  553(d)(1),  this 
interim  final  rule  may  be  effective  upon 
publication  without  a  30-day  delay  in 
the  effective  date  because  the  rule 
relieves  a  restriction.  In  addition,  for  the 
reasons  stated  in  III.A.  above,  the  Board 
finds  that  under  APA  section  553(d)(3), 
id.  section  553(d)(3),  there  is  good  cause 
that  this  interim  final  rule  be  efiective 
upon  publication. 

IV.  Regulatory  Flexibility  Act 

The  Board  is  not  required  by  the 
Regulatory  Flexibility  Act  (Reg  Flex 
Act),  5  U.S.C.  601  et  seq.,  to  prepare  a 
regulatory  flexibility  analysis  for  this 
interim  final  rule.  The  Reg  Flex  Act 
requires  that  a  regulatory  flexibility 
analysis  be  prepared  whenever  an 
agency  promulgates  a  proposed  or  final 
rule  after  being  requir^  by  APA  section 
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553,  id.  sec.  553,  to  publish  a  general 
notice  of  proposed  rulemaking.  See  5 
U.S.C  603(a),  604(a).  The  Boc^  is  not 
required  to  publish  a  gmeral  notice  of 
proposed  rulemaking  In'  this  interim 
find  rule  because  the  Board  has  found 
good  cause  that  notice  and  comment  is 
contrary  to  the  public  interest  in  the 
adoption  of  this  interim  final  rule.  See 
id.  sec.  553(bKB),  and  III  A.  above. 
Accordingly,  the  Board  is  not  required 
to  prepare  sudi  an  analysis  for  this 
interim  final  rule. 

List  of  Subjects  in  12  CFR  Part  960 

Credit.  Federal  home  loan  banks. 
Housing,  RepOTting  and  recordkeeping 
requirements. 

Accordingly,  title  12,  chapter  DC, 
subchapter  E,  part  960,  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 

SUBCHAPT£R  E— AFFORDABLE  HOUSINQ 

PART  960— AFFORDABLE  HOUSING 
PROGRAM 

1.  The  authority  citation  for  part  960 
continues  to  read  as  follows: 

Aiilhorit3r.  Sec.  1, 47  Stat.  725,  as  amended 
(12  U.S.C  1421  etseq.y,  sec.  10, 47  Stat  731, 
as  amended  (12  U.S.C.  1430);  sec.  21B,  as 
added  by  sec.  511, 103  Stat  394  (12  U.S.C. 
1441b). 

2.  Section  960.9  is  revised  to  read  as 
follows: 

{960.9  Maidmum  subsidy. 

(a)  General.  (1)  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  Bank 
shall  not  ofier  subsidized  advances  and 
other  subsidized  assistance  to  members 
in  excess  of  that  amount  needed  to 
reduce  the  monthly  housing  costs  (as 
defined  in  paragraph  (a)(2)  of  this 
section)  for  target^  households  in  the 
targeted  income  group  of  20  percent  of 
the  household’s  gross  monthly  income. 
In  projects  where  other  forms  of  federal, 
state,  local,  or  private  subsidized 
assistance  are  being  used  in  conjunction 
with  the  AHP,  the  total  amount  of 
subsidy  provided  shall  not  exceed  this 
amount 

(2)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  monthly  housing  costs  are 
defined  as: 

(i)(A)  For  homeowner  households, 
mortgage  principal  and  interest 
payments,  real  property  taxes, 
homeowners’  insurance,  and  a 
reasonable  estimate  of  utility  costs 
excluding  telephone  service;  or 

(B)  Fcht  rental  households,  rent 
payments,  and  where  they  are  not 
already  included  in  rent  payments,  a 
reasonable  estimate  of  utility  costs 
excluding  telephone  service;  and 


(ii)  For  households  in  condominium, 
cooperative,  mutual  housing  or  other 
projects  involving  common  ownership, 
those  portions  of  any  regular  operati^ 
assessment  or  fee  allocated  for  prind^ 
and  interest  payments,  taxes,  insurance 
and  a  reasonable  estimate  of  utilities 
attributable  to  the  household’s  share  of 
the  common  area  and/or  the  individual 
\mit. 

(3)  A  household  subject  to  the  20 
percent  requirement  set  forth  in 
paragraph  (a)(1)  of  this  section  is  only 
required  to  meet  such  requirement  at 
the  time  it  initially  purchases  or 
occupies  a  unit 

(b)  Alternative  maximum  subsidy 
requirements.  (1)  The  requirements  in 
paragraph  (a)  of  this  section  shall  not 
apply  where  a  Bank  provides  subsidized 
advances  or  other  suosidized  assistance 
to  a  member  for  a  rental  housing  project, 
which  project  also  receives  funds  from 
a  federal  or  state  rental  housing  program 
that  requires  qualifying  households  to 
pay  as  rent  a  certain  percentage  of  their 
monthly  income  or  a  designated 
amount,  provided  that  the  rental 
household  meets  the  housing  payment 
reouirements  of  the  other  program. 

(2)  The  requirements  in  paragraph  (a) 
of  this  section  shall  not  apply  where  the 
total  amount  of  Bank  subsidized 
advances  or  other  subsidized  assistance 
ultimately  benefiting  a  qualifying  very 
low-income  homeowner  household  who 
already  owns  and  occupies  his  or  her 
dwelling  unit  is  $10,000  or  less  per 
qualifying  homeowner  household 
(adjusted  aimually  according  to  the 
Consumer  Price  Index  for  All  Urban 
Ckmsumers,  as  published  by  the  Bureau 
of  Labor  Statistics),  and  where  such 
AHP  assistance  is  used  to  rehabilitate 
the  homeowner’s  dwelling  unit. 

(3)  'The  requirements  in  paragraph  (a) 
of  this  section  shall  not  apply  where  the 
total  amoimt  of  Bank  subsidized 
advances  or  other  subsidized  assistance 
ultimately  benefiting  a  qualifying 
homeowner  household  that  is  not  very 
low  income  at  a  particular  project  is 
$5,000  or  less  per  qualifying 
homeowner  household  (adjusted 
annually  according  to  the  (Consumer 
Price  Index  for  All  Urban  Consumers,  as 
published  by  the  Bureau  of  Labor 
Statistics). 

(4)  The  requirements  in  paragraph  (a) 
of  this  section  shall  not  apply  where  a 
Bank  provides  subsidized  advances  or 
other  subsidized  assistance  ultimately 
benefiting  a  qualifying  household  wldch 
is  participating  in  a  self-help,  sweat 
equity,  or  similar  housing  program  that 
requires  the  household  to  contribute  its 
skilled  or  unskilled  labor  valued  at  a 
minimum  of  $2,000  per  qualifying 
household  (adjusted  annually  according 


to  the  Consumer  Price  Index  for  All 
Urban  Consumers,  as  published  by  the 
Bureau  of  Labor  Statistics),  working 
cooperatively  with  others,  to  construct 
or  rehabilitate  the  housing  in  which  the 
hous^old  resides  or  other  program 
participants  live,  and  that  involves 
supervision  by  skilled  builders  or 
re^bilitators  of  the  work  performed. 

(c)  A  member  receiving  a  subsidized 
advance  shall  extend  credit  to  qualified 
borrowers  at  an  effective  rate  of  interest 
discounted  at  least  to  the  same  extent  as 
the  subsidy  granted  to  the  member  by 
the  Bank. 

By  the  Federal  Housing  Finance  Board 

Dated:  March  26, 1993. 

Daniel  F.  Evans,  )r.. 

Chairman. 

[FR  Doc.  93-8055  Filed  4-6-93;  6:45  am] 
BILLMQ  CODE  f72S-C1-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doctot  No.  92-NM-202-AD;  Amendment 
39-8505;  AD  93-04-03] 

Airworthiness  Directives;  General 
Dynamics  Convair  Model  340, 440,  and 
C-131B  through  C-131H  (Military) 
Series  Airplanes,  including  Those 
Modified  for  Turbo-Propeiier  Power 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
applicability  statement  for  the  above- 
captioned  Airworthiness  Directive  that 
was  published  in  the  Federal  Register 
on  March  15, 1993  (58  FR  13701).  This 
correction  adds  clarifying  information  to 
the  applicability  of  the  rule.  In  all  other 
respects,  the  original  document  is 
correct. 

DATES:  Effective  April  19. 1993. 

'The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  April  19, 1993 
(58  FR  13701,  March  15, 1993). 
SUPPLEMENTARY  INFORMATION:  Final  Rule 
Airworthiness  Directive  (AD)  93-04-03, 
amendment  39-8505,  applicable  to  all 
General  Dynamics  Convair  Model  340, 
440,  and  G-131B  through  G-131H 
(military)  series  airplanes,  was 
published  in  the  Ff^eral  Register  on 
March  15, 1993  (58  FR  13701).  That  AD 
requires  an  inspection  of  both 
horizontal  stabilizers  and  vertical 
stabilizer  attach  fittings,  and  rework  of 
the  fittings,  if  necessary;  as  well  as  a 
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hardness  test  of  the  stabilizer  taper  pins 
and  split  sleeve  bushings,  and 
replacement  of  these  items,  if  necessary. 

The  applicability  of  AD  93-04-03 
indicated  that  it  applied  to  "all"  models 
of  the  subject  airplanes.  Use  of  the 
phrase  "all  models"  implies  that  the 
applicability  extends  to  all  derivatives 
of  those  models  as  well;  in  the  case  of 
AD  93-04-03,  it  extends  to  models  that 
have  been  modified  for  t\ubo-propeller 
power.  Although  the  applicability 
statement  in  the  notice  that  preceded 
the  final  rule  included  wording 
specifically  referring  to  the  inclusion  of 
turbo-propeller-powered  models,  the 
applicability  of  the  final  rule  did  not 
include  this  information. 

To  ensure  that  there  is  no  confusion 
on  this  point  among  affected  operators, 
this  document  revises  the  applicability 
statement  of  AD  93-04-03  to  include 
this  informational  material.  The 
applicability  of  the  AD  now  reads  as 
follows: 

“Applicability:  Model  340,  440,  and  C- 
131B  through  C-131H  (military)  series 
airplanes,  all  serial  numbers,  certificated  in 
any  category,  including  those  modified  for 
turbo-propeller  power.” 

Since  none  of  the  regulatory 
information  has  been  Ranged,  the 
entire  final  rule  is  not  being 
republished. 

Issued  in  Renton,  Washington,  on  April  1, 
1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-8060  Filed  4-6-93;  8:45  am) 
BILUNO  CODE  4S10-19-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  150 

Revision  of  Federal  Speculative 
Position  Limits 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Interim  final  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”) 
has  long  established  and  enforced  under 
its  rulemaking  authority  speculative 
position  limits  for  futures  contracts  on 
various  agricultural  commodities.  On 
April  13, 1992,  the  Commission 
proposed  to  amend  these  rules. 

Based  upon  its  consideration  of  the 
comments  received  and  upon  its 
independent  analysis,  the  Commission 
is  promulgating  interim  final  rules 
amending  Federal  Speculative  position 
limits.  These  interim  amendments,  as 


promulgated  herein,  generally  maintain 
the  current  speculative  position  limit 
levels  for  the  delivery  months  and 
increase  limit  levels  for  the  deferred 
months,  providing  difiering  levels  for 
single  month  and  all-months-combined 
limits.  Moreover,  as  proposed, 
speculative  position  limits  for  both 
futures  and  options  thereon  are  being 
combined  into  a  single  limit.  In 
addition,  the  interim  final  rules 
continue  to  provide  an  exemption  for 
spread  positions  within  the  same  crop- 
year  at  the  level  proposed  by  the 
Commission.  In  this  regard,  the 
Commission,  forTurther  clarification, 
has  added  a  definition  of  "crop  year” 
which  enumerates  the  first  new  crop 
delivery  month  for  each  commodity  on 
which  there  are  Federal  speculative 
position  limits. 

The  interim  final  rules  adopted  by  the 
Commission  differ  fi-om  the  proposed 
rules  by  increasing  the  position  limit 
levels  to  less  than  originally  proposed 
and  by  phasing-in  the  implementation 
of  these  increases  in  two  steps;  the  first 
to  take  effect  in  sixty  days  and  the 
second  to  take  effect  as  of  March  31, 
1994.  The  originally-proposed 
speculative  position  limit  levels  remain 
pending.  The  Commission  is  reopening 
the  comment  period  on  the  originally 
proposed  levels  elsewhere  in  this  issue 
of  the  Federal  Register.  The 
Commission  will  make  a  final 
determination  on  these  levels  after 
having  had  an  opportunity  to  observe 
the  impact  of  these  two  interim,  phased 
increases. 

EFFECTWE  DATE:  The  interim  final  rules 
will  become  effective  on  June  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blake  Imel,  Deputy  Director,  or  Paul  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  St.  NW., 
Washington,  DC  20581,  (202)  254-3201 
or  254-6990,  respectively, 

SUPPLEMENTARY  INFORMATION: 

I.  Background 
A.  Statutory  Framework 

Speculative  position  limits  have  been 
a  tool  for  the  regulation  of  the  futures 
markets  for  over  a  half-century.  During 
this  time,  the  Congress  consistently  has 
expressed  confidence  in  the  use  of 
speculative  position  limits  as  an 
effective  means  of  preventing 
unreasonable  or  unwarranted  price 
fluctuations.  See  H.R.  Rep.  No.  421, 

74th  Cong.,  1st  Sess.  1  (1935);  See  also, 
H.R.  Rep.  No.  624,  99th  Cong.,  2d  Sess. 
44  (1986). 

In  this  regard,  section  4a(l)  of  the 
Commodity  Exchange  Act  ("Act”),  7 
U.S.C.  6a(l),  states  that: 


(elxcessive  speculation  in  any  commodity 
under  contracts  of  sale  of  such  commodity 
for  future  delivery  made  on  or  subject  to  the 
rules  of  contract  markets  causing  sudden  or 
unreasonable  fiuctuations  or  unwarranted 
changes  in  the  price  of  such  commodity,  is 
an  undue  and  unnecessary  burden  on 
interstate  commerce  in  such  commodity. 

Accordingly,  section  4a(l)  of  the  Act 
provides  the  Commission  with  the 
authority  to: 

fix  such  limits  on  the  amount  of  trading 
which  may  be  done  or  positions  which  may 
be  held  by  any  person  under  contracts  of  sale 
of  such  commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract  market  as 
the  Commission  finds  are  necessary  to 
diminish,  eliminate,  or  prevent  su^  burden. 

B.  Regulatory  Framework 

Currently,  the  Commission  directly 
administers  speculative  position  limits 
on  futures  contracts  for  most  of  the 
domestic  agricultural  commodities 
enumerated  in  section  2(a)(1)  of  the  Act. 
See,  17  C.F.R.  Part  150.*  Since  its 
creation,  the  Commission  periodically 
has  reviewed  its  policies  pertaining  to 
speculative  position  limits.* 

In  1987,  the  Commission  completely 
revised  Federal  s{)eculative  position 
limits.  52  FR  38914  (October  20, 1987). 
As  part  of  these  revisions,  the 
Commission  added  Federal  speculative 


'  Commission  Rule  1.61, 17  CFR  1.61,  requires 
that,  absent  an  exemption,  exchan^  adopt  and 
enforce  speculative  position  limits  for  all  contract 
markets  which  are  not  subject  to  Commission-set 
limits.  In  addition.  Commission  Rule  1.61  permits 
exchanges  to  adopt  and  enforce  their  own 
speculative  position  limits  for  those  contracts 
which  have  Federal  spectilative  position  limits,  as 
long  as  the  exchange  limits  are  not  higher  than  the 
Commission’s. 

^Initially,  for  example,  the  Commission  redeHned 
"hedging”  (42  FR  42746  (August  24, 1977)),  raised 
speculative  position  limits  in  wheat  (41  FR  35060 
(August  19, 1976)),  and  in  1979  issu^  its  Statement 
of  Policy  On  Aggregation  of  Accounts  and  Adoption 
of  Related  Reporting  Rules  ("1979  Aggregation 
Policy").  44  FR  33839  ()une  13, 1979). 

Subsequently,  the  Commission  modified  and 
updated  speculative  position  limits  by  issuing  a 
clarification  of  its  hedging  definition  with  regard  to 
the  “temporary  substitute”  and  “incidentsJ”  tests 
(52  FR  27195  (July  20, 1987)),  and  guidelines 
regarding  the  exemption  of  risk-management 
positions  from  exchange-set  speculative  position 
limits  in  financial  futures  contracts.  52  FR  34633 
(September  14, 1987).  Moreover,  in  1966,  the 
Commission  promulgated  Commission  Rule 
150.3(a)(4),  an  exemption  from  speculative  position 
limits  for  the  positions  of  mulfi-advisor  commodity 
pools  and  other  similar  entities  which  use 
independent  account  controllers.  The  Commission 
subsequently  amended  Commission  Rule 
150.3(aK4),  broadening  its  applicability  to 
commodity  trading  advisors  and  simplifying  and 
streamlining  the  application  process.  56  FR  14306 
(April  12, 1991). 

Most  recently,  the  Commission  solicited  public 
comment  on,  and  subsequently  approved,  an 
exchange  request  for  an  exemption  for  futures  and 
option  contracts  on  certain  financial  instruments 
from  the  Commission  Rule  1.61  requirement  that 
speculative  position  limits  be  specified  for  all 
contracU.  56  FR  51667  (October  15, 1991). 
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position  limits  for  soybean  meal  and 
soybean  oil.  which  previously  were  not 
induded  bmuse  of  an  historical 
anomaly.  The  Commission  also 
amend^  the  structure  and  levels  of  the 
Federal  speculative  positicm  limits.  It 
restructured  speculative  position  limits 
by  establishing  them  by  contract  market, 
rather  than  generically  by  commodity. 
Althou^  the  Commi^on  prop>osed 
generally  to  increase  limit  levels 
progressively  from  the  spot  month  limit, 
which  were  not  proposed  to  be 
increased,  to  a  higher  individual-month 
limit  with  a  yet-higher  all-futures 
combined  li^t,  tlm  rules  as 
promulgated  generally  did  not  provide 
for  such  stepped  increases.  Instead,  the 
rules  as  amended  generally  maintained 
the  existing  structure  of  a  uniform  spot 
and  single  month  level  vrith  an  increase 
only  for  the  all-months-combined  level.^ 

C.  History  of  this  Rulemaking 

In  1991,  the  Commission  received 
four  petitions  for  rulemaking,  the  first 
from  the  Chicago  Board  of  Trade 
(“081”*),  the  second  from  the  New  York  . 
Cotton  Exchange  ("NYCE"),  the  third 
from  the  Kansas  City  Board  of  Trade 
(“KCBT")  and  the  fourth  firom  the 
Minneapolis  Grain  Exchange  (“MGE"). 
These  potions  requested  that  the 
Commission  amend  its  rules  to  increase 
Federal  speculative  limits  in  the  CBT 
com,  wheat,  oats,  soybeans  and  soybean 
oil  and  meal  futures  contracts,  in  the 
NYCE’s  cotton  No.  2  futures  contract, 
and  in  the  KCBT’s  and  MGE’s  wheat 
futures  contracts.  *1116  CBT  also 
requested  that  the  Commission  expand 
the  current  exemption  for  spread 


*Not  ^  Federal  limiU  were  promulgaled  with  an 
identical  spot  month  and  single  month  limit 
Ganerally,  in  promulgating  these  limiU.  the 
Commission  noted  that  die  applicable  data 
supported  a  range  of  possiUe  solutions.  Those 
commenting  on  the  grain  and  soybean  complex 
limits  axpiessed  a  strong  preference  for  retting 
the  existing  structure  for  limits,  in  part,  in  an 
attempt  to  promote  greater  liquidity  in  the  bed( 
months.  As  the  Commission  noted: 

"(tlhe  Telescoping  feature  of  this  structure-raising 
the  single  mondi  level  horn  the  spot  month  level 
concerned  many  commenters  ....  In  general,  the 
commenting  exchanges  objected  on  the  grounds 
that  'telescoping'  could  be  conducive  to 
unnecessary  and  artificial  price  aberrations. 

"In  contrast,  those  commenting  on  the  proposed 
speculative  position  limits  in  cotton  did  not  object 
to  the  higher  single  month  limit  level"  S2  FK 
38916. 

In  light  of  the  strong  preferences  expressed  by  the 
commenters,  at  that  Uiiw.  and  the  range  of 
acceptable  aoIwUons  tvhich  the  data  supported,  the 
Commission  acceded  to  the  views  of  the 
commenters,  adopting  final  rules  for  the  grains  and 
soybean  complex  whi^  did  not  have  the  stepped 
increase  between  the  spot  month  limit  and  t^ 
single  month  limiL  However,  the  Commission's 
experience  monitoring  both  Federal  and  exchange- 
set  limits  with  stepped  increases,  as  it  expected,  has 
been  favorable,  tvith  none  of  the  adverse 


positions  between  months  within  the 
same  crop-year  to  an  exemption  for 
spread  positions  between  any  months, 
outside  of  the  spot  month,  r^ardless  of 
the  crop  year  and  to  increase  the  over¬ 
all  level  of  this  exemption.*  The  CBT 
separately  sought  Commission  approval 
for  increases  to  the  exchange-set 
speculative  position  limits  on  these 
commodities.* 

The  CBT  and  NYCE  petitions  were 
discussed  at  the  April  22, 1991,  meeting 
of  the  Commission's  Agricultural 
Advisory  Committee.  On  August  2, 

1991,  the  Commissicm  published  in  the 
Federal  Register  notice  of  the  Petitions 
for  Rulemaking  of  the  CBT  and  the 
NYCE  and  requested  public  comment 
on  them.*  56  FR  37049.  This  notice 
requested  public  comment  on  six  issues, 
including  the  general  issues  of  the 
relative  costs  and  benefits  of  increasing 
the  limits,  the  appropriateness  of  the 
current  and  requested  speculative 
position  limits,  and  any  adverse  effects 
which  could  be  anticipated  firom 
increasing  the  limits.  Thirty-six 
comments  were  filed  with  the 
Commission  in  response  to  this  request. 

Subsequently,  on  April  13, 1992,  the 
Commission  proposed  several  revisions 
to  the  structure  of  Federal  speculative 
posititm  limits.  57  FR  12766.  The 
comment  period  on  the  proposed 
amendments,  which  originally  expired 
on  June  12, 1992,  was  reopened  and 
extended  until  August  3, 1992.  57  FR 
27202  (June  18, 1992). 

'Ihe  Commission  proposed  three 
revisions  to  Federal  speculative  position 
limits.  First,  the  Commission  proposed 
to  unify  speculative  position  limits  for 


conaequences  hypothecizad  by  the  opposing 
comoMDlers  occurring. 

*  Specifically,  the  CBT  and  NYCE  Petitions 
requested  that  the  speculative  position  limits  for 
these  commodities  be  raised  in  the  single  month 
and  aH-months  categories.  The  petitions,  with  the 
exception  of  CBT  oats,  did  not  uk  that  tiie  spot 
month  limits  be  changed.  The  CBT  and  NYCE 
supported  their  Petitions  for  increased  speculative 
position  limits  based  on  the  growth  in  volume  of 
trading  and  on  an  increased  fiequency  of  large 
speculative  positions  near  single  month  limits  in 
individual  futures  months  in  these  commodities 
since  the  limits  were  last  amended  in  1987.  Both 
the  KCBTs  request  of  an  increase  consistent  with 
the  increases  requested  by  the  CBT,  and  the  MGE*s 
request  of  an  increase  in  the  all-months  limit  horn 
six  million  bushels  to  nine  million  bushels  were 
based  upon  concerns  of  competitive  parity. 

■  Separately,  the  CBT  has  proposed  to  amend  its 
speculative  position  limits  for  futures  contracts 
consistent  with  the  amended  limits  requested  in  its 
Petition  for  Rulemaking,  and  separately,  to  double 
its  limits  for  options  on  fiitures  contracts  in  the 
above-referenced  commodities.  Those  exchange-set 
option  speculative  position  limits  currently  have  no 
corresponding  Fedwal  limits.  CBT  speculative 
limits  for  options  establish  separate  levels  for 
outright  positions  in  each  type  or  quadrant  of 
opticm-4ong  puts,  short  puts,  long  calls  and  short 
c^ls — as  well  as  various  spread  positions  between 
options  and  futures.  Currently  the  levels  of  these 


both  futures  and  options  thereon, 
reasoning  that,  because  price 
movements  in  the  two  markets  are 
highly  related,  the  unified  system  more 
readily  reflects  the  economic  reality  of 
a  position  in  its  totality.  Moreover, 
unified  speculative  limits  provide  the 
trader  with  greater  flexibility.  Further, 
traders  should  find  such  a  unified 
speculative  position  limit  easier  to  use 
and  to  understand.  Finally,  as  a 
consequence  of  the  simpler  structure, 
unified  speculative  position  limits 
would  be  easier  to  administer,  resulting 
in  more  accurate  and  timely  market 
surveillance.  These  benefits  would 
accrue  without  imposing  additional 
regulatory  burdens  on  traders.  See,  57 
FR  12769. 

Secondly,  the  Commission  proposed 
to  maintain  spot-month  limits  at  their 
current  levels  and  to  expand  the  levels 
for  the  single-month  and  all-months 
limits  by  amounts  consistent  with  the 
increas^  level,  at  the  time  of  the 
proposal,  of  each  market’s  combined 
open  interest  in  futures  and  delta- 
adjusted  options.  In  particular,  the 
Commission  proposed  to  establish  such 
limits  by  placing  greater  reliance  on  the 
percentage  of  the  average  open  interest 
which  the  limit  represents.  Accordingly, 
the  Commission  proposed  to  set  the 
levels  of  speculative  position  limits  at 
ten  percent  of  the  average  combined 
futures  and  delta-adjusted  option  open 
interest,  up  to  open  interest  levels  of 
25,000  contracts.  Thereafter,  speculative 
position  limit  levels  would  increase  at 
a  marginal  rate  of  2.5  percent.  In 
addition,  the  Commission  proposed  a 


outright  limits  are  800  futures-equivalent  contracts 
in  com,  wheat  and  soybeans,  and  720  in  soybean 
meal.  540  in  soybean  oil  and  400  in  oats.  A  futures- 
equivalent  option  position  is  one  in  which  the 
absolute  number  of  options  is  adjusted  to  reflect  the 
option's  risk  factor  using  the  della  coefficient.  This 
delta  coefficient,  which  lies  between  - 1  and  1, 
indicates  the  expected  relationship  between 
changes  in  the  option  premium  and  changes  in  the 
price  of  the  underlying  future. 

The  KCBT  also  proposed  to  increase  its  outright 
position  limits  for  each  quadrant  of  wheal  options 
from  600  to  1200  future-equivalent  contracts  and  to 
increase  the  limits  for  certain  types  of  futures/ 
option  and  option/option  spread  positions.  The 
NYQE  proposed  to  increase  its  limits  applicable  to 
certain  option/option  and  future/option  spread 
positions  in  its  cotton  No.  2  contracts. 

These  proposed  amendments  to  the  various 
exchanges'  fotures  and  option  speculative  position 
limit  rules  are  currently  under  advisement  pending 
completion  by  the  Commission  of  this  rulemaking 
proceeding.  See,  Section  4a(e)  of  Ihe  Act. 

”  The  Petitions  of  the  KCBT  and  the  MGE  were 
submitted  to  the  Commission  following  publication 
in  the  Federal  Ragiatar  of  Ihe  request  for  public 
comment. 
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ir.inimuni  speculative  position  limit 
level  of  1,000  contracts.  See.  57  FR 
12770. 

These  limit  levels  are  as  follows: 


Current  ano  Proposed  Federal  Speculative  PosmoN  Lawr  for  Selected  Mon-Dormant  Contracts  in  Contracts 

OR  Contract  equivalents^ 


CunwTt  futures  limlls  (Net  long 
or  short) 

Current  op¬ 
tion  limfte 
by  quad- 
ranP  (Net 
long  or 
short) 

Proposed  unified  lutureetop- 
tion  Mmits  (Net  long  or  shori) 

! 

Spot 

month 

Single 

month 

An 

months 

Spot 

month 

Single 

moritn* 

AH 

months 

AH  months 

GRT  Gom  . 

600 

600 

2400 

600 

600 

5500 

9000 

GRT  RnytMMns  . , . 

600 

600 

2400 

600 

600 

3500 

5500 

GRT  Wheat  . 

600 

600 

1800 

600 

600 

3000 

4000 

CBT  Soybean  oil . . . 

540 

540 

1620 

540 

540 

3000 

4000 

CBT  Soybean  meal . 

720 

2160 

720 

720 

3000 

4000 

CBT  Oats  . . 

400 

400 

400 

600 

1000 

1500 

KCBT  Hard  winter  wheat  . . 

600 

600 

1800 

600 

600 

2000 

3000 

MGE  Spring  whe^d . . . . . . . . . ; 

600 

.  600 

1200 

600 

600 

1000 

1500 

NYCE  Cotton  No.  2  . . . . . 

300 

450 

900 

300 

300 

2500 

3500 

MCE  Com  . . . . . . . 

600 

600 

600 

600 

600 

600 

600 

MCE  Wheat .  . . 

600 

600 

600 

600 

600 

600 

600 

MGE  5^yhAarL<t  .  . 

600 

600 

600 

600 

600 

600 

600 

'  Unlike  currant  Commission  Rule  1502,  which  establishes  Untit  iaveis  in  terms  of  bushels,  bales,  tons,  or  pounds  of  the  commodity,  this  table 
expresses  all  limits  in  terms  of  futures  contract  equivalents.  The  symbol  “CSr*  means  Chicago  Board  of  Trade,  “KCBT’  means  Kansas  City 
Board  of  Trade,  “MGE”  means  Minnes^polis  Gran  Exchange,  '‘NYCE”  means  New  York  Cotton  Exchatrge,  arid  ‘'MCE”  means  MidAmerica 
Commodity  Exchartge. 

In  the  case  of  commodities  traded  on  the  MCE,  the  number  of  contracts  are  expressed  in  terms  equivalent  to  the  larger  size  delivery  units 
which  are  traded  on  the  CBT.  In  addition  pursuant  to  exchange  rules,  the  spot  month  limit  noted  for  MCE  soybean  nwal  decreases  to  lower 
levels  as  the  delivery  month  progresses. 

Domwit  or  othenvise  rxm-extant  contracts  which  am  not  set  out  in  tNs  table  include  NYCE  cotton  #1;  KCBT  gulf  wheat,  soybews.  arxi  com; 
MGE  durum  v^wat,  com,  oats,  and  soybMHis;  and  Chicago  Rice  arxf  Cotton  Exchange  (”CRCE")  wheat,  com,  and  cotton.  The  limits  for  these 
contracts  are  proposed  to  be  deleted.  In  addition,  MGE  white  wheaL  MCE  soybean  meal,  and  MCE  oats  are  rxrt  shown  in  trws  table,  but  are 
included  in  the  proposed  regulations. 

‘The  single  month  futures  limit  is  increased  under  current  rules  to  two  times  the  amount  to  tha  extent  that  excess  is  part  of  a  spread  between 
monthe  of  ^  same  future  within  the  same  crop  year,  arid  excluding  the  spot  month.  However,  the  single  month  limit  is  proposed  to  be  inaeased 
to  the  all  montoe  level  prowded  that  the  excess  is  a  futures/lutures,  option/futures  or  options/option  spread  relating  to  the  option  arxi  underlying 
future,  witom  the  same  crop  year  and  excluding  the  spot  month. 

In  addition,  under  current  exchange  rules,  higher  single  mortth  future  limits  are  in  effect  for  positions  representing  delta-neutral  spreads 
between  futures  and  optioris,  pursuant  to  the  exemption  stated  in  Paragraph  1502. 

^Exchange-set  speojiative  limits  are  specified  by  individuai  type  or  quadrant  (i.e.,  long  caHs,  short  caHs,  lor>g  puts  and  short  puts)  and  apply 
for  each  qu^rant  to  all  months.  Higher  limits  are  speofied  for  delta  neutral  option/option  and  optiorVfuture  spread  posiSons  witmn  the  same  crop 
year. 


In  proposing  these  limits,  the 
Commission  noted  that: 

its  large  trader  data  indicates  that  limits 
based  on  open  interest  as  described  above 
should  accommodate  the  normal  course  of 
Speculative  positions  in  agricultural  markets. 
The  levels  derived  using  this  method  of 
analysis  generally  are  consistent  with  tha 
largest  exchange-set  speculative  limits 
approved  by  the  Commission  under  Rule 
1.61  for  contract  markets  in  agricultural 
commodities  at  corresponding  levels  of  open 
interest.  However,  the  Commission,  based  on 
its  surveillance  experience  and  monitoring  of 
exchange  and  Federal  speculative  position 
limits,  is  satisfied  that  the  levels  indicated  by 
this  methodology,  although  near  tha  outer 
bounds  of  tha  levels  which  have  been 
approved  previously,  nevertheless  will 
achieve  the  prophylactic  intent  of  Section 
4(a)  of  the  Act  and  Commisskm  Rule  1.61, 
thereunder.  (Footnote  omitted). 

57  FR  12771. 


Finally,  the  Commission  proposed  to 
amend  the  intra-onp  year  spread 
exemption  by  revising  the  exemption’s 
limit  levels  to  equal  the  all-months 
level,  as  petiticmed.  The  Commission 
did  not  propose  to  extend  this 
exemption  to  positions  which  are 
spread  between  two  crop-years  based 
upon  the  potential  fcs’ t^  separate  legs 
of  an  inter-crop  year  spread  to  act  more 
independently  and  the  greatly  lessened 
need  for  any  speci6c  inter-month  spread 
in  light  of  the  proposed  increases  to  the 
speculative  position  limits.  57  FR 
12772. 

D.  Comments  Received 
Sixty-three  comments  were  received 
by  the  Commission.  These  commenters 
included  3  futures  exchanges;  a  broad- 
based  futures  industry  association,  4 
futures  commission  merchants;  26 
commodity  pool  operators,  commodity 


trading  advisors  or  associations  of  such 
entities;  20  groups  or  firms  representing 
agricultural  interests  and  8  individual 
agricultural  producers  and  one 
exchange  member.  In  addition,  the 
propos^  rules  were  a  topic  of 
discussion  at  the  October  19, 1992 
meeting  of  the  Commission’s 
A^icultural  Advisory  Committee. 

By  and  large,  commodity  pool 
operators,  commodity  trading  advisors, 
and  futures  commission  merchants 
strongly  favored  the  amendments.  Some 
agricultural  interests,  including 
agricultural  processors  and  their 
representatives  and  participants  in  the 
cotton  industry,  either  supported  or 
recommended  specific  changes  to 
particular  aspects  of  the  proposals. 
Similarly,  the  exchanges,  and  others, 
opposed  particular  aspects  of  the 
proposed  rules.  Most  agriculUiral 
producers  and  their  representative 
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organizations  strongly  opposed  any 
increase  to  these  speculative  position 
limits. 

Many  of  the  commodity  pool 
operators  and  commodity  trading 
advisors  opined  that  the  current  limits 
were  a  significant  constraint  on  further 
development  of  these  futures  and 
options  markets.  They  argued  that 
increasing  speculative  position  limits 
will  lead  to  greater  liquidity  in  the 
markets,  increasing  their  over-all 
efficiency.  The  existence  of  the  limits, 
in  their  view,  placed  these  markets  at  a 
competitive  disadvantage  to  other 
regulated  and  non-regulated  markets, 
foreign  and  domestic,  which  do  not 
have  such  limits.  Moreover,  these 
comments  suggested  that  they  were 
unaware  of  problems  in  foreign  markets 
which  do  not  impose  speculative 
position  limits. 

These  commenters  also  pointed  to  the 
growth  in  the  futures  and  the 
underlying  cash  markets  as  supporting 
increases  to  speculative  position  limits. 
They  argued  that  in  light  of  the  growth 
in  the  futiues  and  options  markets  since 
1987,  the  proposed  absolute  increases  to 
speculative  position  limits  were  not 
really  increases,  but  merely  adjustments 
to  maintain  the  relative  parity  of  the 
limits  to  open  interest  in  the  markets. 

Finally,  commodity  pool  operators 
and  commodity  trading  advisors 
commented  that  fears  of  increased  price 
volatility  as  a  result  of  their  trading 
were  unfounded.  They  noted  that  any 
market  user  lacks  incentive  to  trade 
positions  which  are  beyond  the  market’s 
capacity.  As  one  commenter  stated: 

no  creditable  academic  research  supports 
such  perceptions  that  an  increase  in  limits 
would  entail  potential  for  price  volatility  or 
aberrations.  Moreover,  conunodity  trading 
advisors  and  pool  operators  clearly  have  no 
incentive  to  take  positions  in  excess  of  a 
market’s  capacity  to  provide  liquidity.  Taking 
such  positions  is  counter  to  the  interests  of 
a  CTA  and  its  clients  because  they  would  be 
the  primary  victims  of  any  market  impact 
caused  by  the  initiation  of  large  illiquid 
positions.  Other  market  participants  would 
ordinarily  be  able  to  benefit  at  the  expense 
of  the  CTA  and  its  clients  in  these 
circumstances.  The  consequences  of  such 
trading  would  be  devastating  to  CTAs 
because  they  are  compensated  in  large 
measure  by  performance-related  fees  and  are 
often  evaluated  on  the  basis  of  past 
performance  records  •  * 

Not  all  of  those  supporting  the 
proposed  rules  were  commodity  pool 
operators  or  trading  advisors.  Among 
those  supporting  increases  to 
speculative  position  limits  were  several 
producer  organizations  and  a  merchant 
involved  in  the  cotton  trade.  'These 
commenters  stated  the  view  that  the 
increase  to  speculative  position  limits 


would  add  liqmdity,  thereby  enhancing 
price  discovery  to  the  commercials.  As 
one  of  these  commenters  stated: 

A  cotton  merchant's  business  relies  heavily 
on  the  ability  to  hedge.  To  do  this  efficiently, 
a  liquid  market  is  necessary  and  this 
liquidity  comes  from  the  speculative  base. 
Increased  speculative  participation  will 
facilitate  and  increase  hedging  opportimities 
and  increase  the  efficiency  of  the  market. 

As  a  futures  market  participant,  I  realize 
that  the  commodity  futures  industry  has 
changed  over  the  last  decade.  The  individual 
investor  has  now  joined  the  commodity 
pools.  In  order  for  these  pools  to  continue  to 
trade  cotton,  they  need  increased  position 
limits.  The  cotton  futures  market  must  evolve 
with  the  futures  market  industry  and 
speculative  limit  increases  are  necessary  to 
retain  the  vital  role  speculators  play  in  the 
marketplace. 

Other  agricultural  interests  favored 
increasing  sp>eculative  position  limits, 
but  not  as  proposed  by  the  Commission. 
One  commenter,  an  association  of  grain 
and  oilseed  merchandisers  and 
processors,  stated  that  it: 

Generally  supports  the  concept  of  raising  the 
federal  speculative  position  limits  on  grains 
and  oilseeds  contracts.  We  believe  that  an 
increase  in  these  limits  may  provide  needed 
liquidity,  facilitating  the  management  of  risk 
for  both  long  and  short  hedgers. 

Nevertheless,  this  commenter  opined 
that  it  was  concerned: 

about  how  these  limit  increases  will  affect 
those  contracts  with  low  average  daily 
volume  such  as  the  oats  and  80>'meal 
contracts  where  excessive  speculative 
activity  could  undermine  the  process  of  price 
discovery.  These  contracts  are  examples  of 
the  problems  arising  when  limits  are  based 
solely  on  open  interest  with  no  consideration 
given  to  average  daily  volume. 

In  contrast,  most  agricultural 
producers  and  their  representative 
organizations,  opposed  any  increase  to 
si}eculative  position  limits.  One 
commenter,  typical  of  many,  opined 
that  in  “our  opinion  *  *  *  raising  the 
limits  will  increase  the  volatility  of  our 
cash  grain  markets.”  Several  of  these 
commenters  also  opposed  short  selling 
and  any  trading  by  speculators.  Many  of 
these  commenters  also  opined  that  more 
data  and  study  were  necessary  to 
demonstrate  that  these  increases  are 
necessary  and  appropriate,  and  to 
understand  the  potential  impact  on 
price  volatility,  if  any,  from  increases  to 
speculative  position  limits.  Another 
commenter,  expressing  these 
reservations,  stated  that — 

volatility  not  related  to  the  underlying  factors 
such  as  supply,  demand,  crop  condition,  and 
weather,  but  rather  to  computerized  charts 
and  arcane  systems  is  not  a  virtue.  Of 
paramount  importance  for  this  industry  is  a 
wheat  futures  and  options  market  large 
enough  and  the  individual  traders  in  the 


market  small  enough  that  no  block  trade  can 
skew  the  market  away  from  its  original 
purpose  of  price  discovery  and  risk  transfer. 

The  concept  of  grouping  speculators 
together  in  pools  or  funds  under  a  unified 
management  seems  to  confound  that  original 
purpose.  Power  placed  in  the  hands  of  a  few 
entities  provides  opportunities  that  programs 
may  be  designed  to  manipulate  the  wheat 
markets  in  ways  which  reduce  hedging 
effectiveness. 

Generally,  the  exchanges  opposed 
particular  aspects  of  the  proposals.  The 
CBT,  for  example,  stated  that  it 
supported  the  “general  direction”  of  the 
proposed  changes,  but  objected  to  the 
Commission’s  proposal,  specifically,  on 
the  basis  that  the  “proposed  unified 
futures  and  options  limits  in  all  months 
combined  result  in  a  lower  overall 
exposure  on  one  side  of  the  market  than 
the  Board  of  Trade’s  proposed  separate 
futures  and  options  limits  would 
allow.”  Several  other  commenters 
agreed  with  this  view,  suggesting  that 
the  combined  futures/option  limit 
resulted  in  a  lower  over-all  limit  than 
separate  limits  would  permit. 

The  CBT  further  suggested  that  the 
Commission  should  delete  Federal 
limits  altogether,  and  should  not  bring 
limits  on  options  under  Federal  limits. 

In  addition,  the  CBT  objected  that  the 
unified  limit,  when  applied  to  the 
MidAmerica  Commodity  Exchange 
“result[s]  in  a  67  percent  decrease  in 
total  exposure  in  a  single  month  for 
MCE  Com.”  Finally,  the  CBT  “strongly 
opposed  the  Commission’s  continued 
prohibition  on  th[e]  exemption  for  inter¬ 
crop  year  spreads,”  stating  that,  “in  the 
majority  of  cases,  inter-crop  year 
spreads  have  a  predictable 
relationship.” 

The  KCBT  and  MGE  strongly  opposed 
basing  speculative  position  limits  on  the 
open  interest  in  their  markets.  Both  of 
these  exchanges  commented  that  wheat 
contracts  traded  on  the  CBT,  KCBT,  and 
MGE  traditionally  had  the  same 
speculative  position  limits.  Both  the 
KCBT  and  MGE  objected  to  the  disparity 
among  the  speculative  position  limits  of 
the  various  wheat  contract  markets 
which  was  proposed  by  the 
Commission.  Both  exchanges^ argued 
that  disparate  speculative  position 
limits  would  put  the  smaller  exchanges 
at  an  undue  competitive  disadvantage. 

Both  commenters  maintained  that 
despite  the  disparity  in  the  level  of 
average  open  interest  among  the  three 
exchanges,  other  factors  supported 
levels  of  speculative  position  limits  for 
the  smaller  exchanges  equivalent  to  the 
levels  set  for  similar  contracts  traded  on 
the  CBT.  Accordingly,  the  KCBT  stated 
that: 
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[t]he  chief  connderaUoD  behind  expanded 
limits  for  a  hiturae  contract  with  physical 
deliveiy  is  the  breadth  and  liquidity  of  the 
underlying  cash  market  *  *  *  {T]ha 
fundamentals  of  the  cash  mark^  underlying 
the  Kansas  City  contract  are  more  supportive 
of  the  increased  limits  than  are  the  relevant 
statistics  for  the  Qiicago  contract.  This 
means  that  if  increased  limits  are  approved 
for  Chicago,  there  is  no  regulatory  reason 
why  the  same  limits  should  imt  approved 
for  Kansas  City. 

In  addition  to  its  reliance  upon  a 
broader  and  deeper  underlying  cash 
market  than  that  underlying  the  CBT 
wheat  ccmtract,  the  MGE  alM  opposed 
disparate  treatment  among  the 
exchanges  on  the  basis  that  there  is  no 
adverse  regulatory  history  regarding 
trading  on  the  MGE  at  current 
speculative  position  limits. 

Accordingly,  the  MGE  argued  that: 

[t]hero  could  be  no  mne  telling  refutation 
of  the  thinking  underlying  this  proposal  than 
the  fact  that  the  MGE  has  not  suffo^  even 
a  hint  of  difficulty  as  a  result  of  its  current 
speculative  position  limits.  Absent  any 
indication  of  trouble  in  its  market  and 
lacking  any  indication  that  the  proposal 
would  solve  any  of  these  non-existent 
problems,  a  proposal  to  reduce  MGE’s 
position  limits  appears  precipitate  and 
arbitrary.  This  is  particularly  so  as  the  MGE’s 
ability  to  monitor  the  positions  of  its  traders 
and  to  deter  manipulation  has  only  improved 
since  the  current  position  limits  were  put  in 
place.  [Emphasis  omitted]. 

Many  commenters  supported  the 
Commission’s  proposal  in  general,  but 
opposed  particular  aspects  of  it. 
However,  commenters  were  also 
divided  in  their  views  on  these  specific 
issues.  For  example,  an  association 
representing  agricultural  processors  and 
a  commodity  pool  operator/commodity 
trading  advisor  agreed  with  the  CBT  in 
opposing  unified  futures  and  options 
limits  because  of  their  "different  risk 
profiles.”  The  commodity  pool  operator 
alsc  noted  unfavorably  that  the 
Commission’s  unified  limits  resulted  in 
lower  over-all  limits  than  the  CBT 
proposed  separate  limits. 

Other  commenters,  however,  strongly 
supported  the  Commission’s  proposed 
unification  of  futures  and  option  limits. 
One  commMiter,  an  option  trader, 
favored  the  Commission’s  proposal, 
stating  that  it — 

will  help  to  solve  an  ongoing  problem  seen 
in  options  on  futures  trading  which  is  the 
relative  low  level  of  position  authority 
granted  to  the  "delta-neutral"  trader.  Your 
approach  will  rationalize  the  process  by 
allowing  sufficient  limit  authority  to  the 
option  trader  thereby  removing  the  costly 
necessity  of  continually  reconfiguring 
positions  by  "conversion"  and  "reverse 
conversion”  spreads  in  an  attempt  to  remain 
within  the  uoane  "quadrant”  regulations. 


The  busineu  of  the  optkm  trader  is  mainly 
the  ariiitrage  of  large  risk  positions  into  risk 
neutral  positions  through  offsets  in  options 
and  futures.  My  experience  shows  diat  these 
"neutral"  spre^  are  kept  in  invMitoiy  for  a 
considerable  length  of  time.  This  is  due  to 
the  propensity  of  speculators  and 
commercials  to  bo  net  buyers  of  calls  and  net 
sellers  of  puts.  The  resulfing  positions  are 
often  not  unwound  until  option  expiration.  It 
is  not  unusual  to  see  a  large  option  trader 
effectively  blocked  out<rf  further  business 
because  of  inventoried  neutral  greeds  which 
now  must  count  against  the  quadrant 
limitations. 

Your  proposal,  if  adopted,  will  add 
liquidity  to  the  options  and  futures  market 
and  will  tend  to  decrease  the  net  risk  present 
in  these  markets  •  *  *. 

Qn  fl  similar  note,  an  association  of 
agricultural  processors  lauded  the 
increased  flexibility  of  unified  limits, 
stating: 

Unifying  or  combining  the  trading  limits 
on  both  futures  and  options  contracts  seems 
to  be  very  reasonable  *  *  ‘.With  the 
flexibility  created  fay  futures  and  options 
contracts  allowing  traders  to  move  freely 
between  the  two  markets,  new  and  exciting 
forms  of  hedging  are  evolving  *  *  *.  If 
speculative  limits  are  unified,  more  certainty 
of  market  movement  should  be  achieved 
*  *  • 

An  association  representing  all 
segmmits  of  the  managed  futures 
industry  agreed  that  the  reasons  stated 
by  the  Commission  for  unifying  futures 
and  options  speculative  position  limits 
“including  the  harmonization  of  bmits 
calculations  with  the  methods 
employed  by  exchanges  and  greater  ease 
of  application  by  traders,  are 
compelling.”  And  a  general  farm 
organization  supported  unified  futures 
and  option  limits,  stating  that  unified 
limits: 

properly  recognize  the  functional 
relationship  between  futures  and  options 
contracts,  ^pension  of  the  definition 
"long  position"  and  "short  position”  to 
include  the  delta-adjusted  futures-equivalent 
of  put  and  call  options  will  better  capture  the 
true  market  share  of  any  particular 
speculative  p>osition. 

Similarly,  a  commodity  pool  operator 
supported  the  Commission’s  analysis, 
agreeing  that  unified  limits  are  “easier 
to  use,  understand  and  administer,”  and 
agreeing  that  "price  movements  in  the 
futures  and  options  markets  are  closely 
related.” 

A  second  specific  issue  dividing 
commenters  was  the  application  of  the 
spread  exemption  only  tp  intra-crop 
year  positions.  The  CBT  "strongly” 
opposed  the  proposed  intra-crop  year 
spread  exemption,  disagreeing  with  the 
Commission’s  conclusion  that  the 
individual  legs  of  an  inter-crop  year 
spread  may  act  independently  and 


therefore  behave  more  like  outright, 
rather  than  spread,  positions.  The  C2T 
countered  that: 

in  the  majority  of  cases,  inter-crop  year 
spreads  have  a  predictable  relationship.  The 
rare  instances  where  this  relationship  does 
not  hold  are  usually  caused  by  drou^t  or 
some  other  impredictable  event,  the  severity 
of  which  one  only  becomes  known  near  the 
end  of  one  crop  year  and  the  beginning  of  the 
next  In  this  circumstance,  the  Commission’s 
proposal  is  likely  to  magnify  the  difierence 
in  cash  market  hmdamentals  between  the 
two  crop  years  by  limiting  the  liquidity 
spread  traders  are  able  to  provide  in  the 
futures  markets.  This  occurs  because  the 
contrasting  cash  market  conditions  usually 
become  known  to  the  market  near  the  end  erf’ 
the  crop  year.  Since  spread  traders  have  few, 
if  any,  remaining  old  crop  contract  months  to 
spread  into  near  the  end  of  the  crop  year,  the 
amount  of  liquidity  they  are  able  to  provide 
is  severely  restricted  at  a  crucial  time. 

Many  commenters  agreed  with  the 
CBT’s  view  that  no  distinction  between 
intra-  and  inter-crop  year  spreads 
should  be  made.  These  commenters 
contended  that  such  a  distinction, 
besides  being  unnecessary,  could  reduce 
the  overall  benefit  of  including  a  spread 
exemption  in  the  rules.  One  commenter, 
for  example,  stated  that: 

[wlithout  equalizing  the  intra  and  inter¬ 
crop  levels,  the  liquidity  which  spread 
traders  bring  to  the  market  can  diminish  in 
contract  months  near  the  end  of  a  crop  year 
compared  to  the  contract  months  near  the 
beginning  of  the  crop  year.  This  harms 
market  efficiency  and  price  discovery.  We 
beiieve  equalizing  the  limits  for  intra  and 
inter-crop  year  spreads  is  warranted. 

Other  commenters,  however,  agreed 
w’ith  the  Commission’s  position  that  the 
individual  legs  of  an  inter-crop  year 
spread  position  may  act  more  like 
outnghi  positions.  As  one  commenter 
noted. 

While  the  speculator  may  not  agree,  a 
hedger  realizes  fully  that  an  inter-crop  year 
spread  is  in  fact  nothing  more  than  a  double 
speruldtion.  All  of  the  underlying  market 
movers  are  narmally  different  between  old 
crop  and  new  crop  wheat.  Limiting 
speculation  differently  for  inter-crop  and 
intra-crop  spreads  is  logical  and  based  upon 
sound  reasoning. 

Many  commenters  expressed  the 
conce.m  that  the  increasing  speculative 
pos.tiou  limits  would  result  in  greater 
price  volatility.  Several  of  these 
commenters  contended  that,  to  the 
extent  that  expanding  speculative 
position  limits  results  in  increased  price 
volatility,  the  Commission  should 
impose  alternative  means  of  restricting 
trading.  In  this  regard,  several 
commenters  suggested  that  limits  on 
intra-day  trading  should  be  considered 
in  conjunction  with  raising  speculative 
position  limits.  In  this  regard,  one 
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commenter  suggested  that  the 
Commission  limit  "the  amount  of  net 
position  accumulation  that  a  trader 
could  amass  during  any  one  15  minute 
trading  interval."  lliis  commenter 
reasoned  that  such  a  rule  would: 

Spread  the  trading  activity  (and  thus  the 
price  discovery  actiidty)  over  more  of  the 
trading  day.  Such  a  restriction  on  trading 
activity  would  not  prevent  a  trader  from 
amassing  or  disposing  of  a  limit  position  in 
a  single  day.  It  would,  however,  restrict  the 
ability  of  a  single  trader  to  manipulate  or 
unduly  influence  prices  in  a  concentrated 
time  period. 

Similarly,  a  second  commenter  noted 
that  the  Commission  should  place  a 
limitation  on  the  amotuit  of  trading 
which  a  single  speculator  could 
undertake  during  the  last  fifteen 
minutes  of  a  trading  session. 

Taking  a  slightly  difierent  tack, 
several  commenters,  representing 
various  agricultural  interests, 
recommended  that  the  Commission 
proceed,  but  in  a  more  cautious  manner. 
In  particular,  they  recommended  that  to 
the  extent  the  Commission  proceeds 
with  raising  speculative  position  limits, 
it  do  so  on  a  limited,  or  test  basis.  In 
particular,  one  commenter 
recommended  that: 

it  would  seem  prudent  to  at  least  implement 
new  limits  for  one  commodity  on  a  trial 
basis.  During  this  trial  period,  the 
Commission  could  monitor  the  movement  of 
the  futures  market  relative  to  supply  and 
demand  data  underlying  the  market  for  the 
test  commodity.  This  observation  period 
would  provide  a  better  basis  for  making 
permanent  changes  in  speculative  limits. 

A  second  commenter  proposed  an 
alternative  to  a  one^ommodity  trial. 

This  commenter  suggested  that  the 
Commission  approve,  for  a  one-year 
period,  expanded  speculative  position 
limits  for  all  contract  markets  but  at  an 
amount  less  than  that  proposed  by  the 
Commission.  It  reasoned  that: 

(t]he  Commission  idea  of  basing 
speculative  limit  levels  on  open  interest 
history  has  merit,  but  we  feel  that  the 
increases  proposed  are  too  big  at  this  time. 

We  feel  that  the  Commission  should  halve 
the  recommended  increases  in  speculative 
limits.  Then,  after  a  proper  review  of  factors, 
such  as  increased  volatility,  CFTC  would  be 
in  a  better  position  to  determine  whether  the 
price  discovery  system  was  being  distorted 
by  these  larger  speculative  trading  limits.  If 
price  distortion  is  not  evident,  then  limits 
could  be  increased  to  the  levels  proposed  by 
CFTC 

As  discussed  above,  many 
commenters  advocated  taking  additional 
time  to  study  the  need  for,  and  the 
possible  efiects  of,  increasing  further 
speculative  position  limits,  their 
view  the  trial  implementation  of 


expanded  speculative  limits  would 
provide  such  an  additional  opportunity. 

n.  The  Interim  Final  Rules 

The  Commission  has  considered 
increasing  Federal  speculative  position 
limits  for  over  two  years,  including  two 
separate  occasions  for  public  comment 
regarding  these  issues.'  In  addition, 
these  issues  have  been  the  subject  of 
discussion  at  several  meetings  of  the 
Ck)mmis8ion’s  Agricultural  Advisory 
Committee. 

Based  on  its  consideration  of  the 
comments  received,  both  in  response  to 
the  Notice  of  Petition  of  Rulemaking 
and  Notice  of  Proposed  Rulemaking, 
and  based  upon  its  independent 
analysis  growring  out  of  a  long  history  of 
direct  administration  of  Federal 
speculative  limits  and  over  ten-years  of 
oversight  of  exchange-set  speculative 
position  limits,  the  Commission  is 
adopting  interim  amendments  to 
Federal  speculative  position  limits. 
These  interim  final  rules,  and  in 
particular,  the  modifications  made  to 
the  rules  as  proposed,  are  discussed  in 
greater  detail  below. 

A.  Implementation  of  Revised  Structure 
and  Levels  of  Limits 

As  detailed  in  the  Notice  of  Proposed 
Rulemaking,  the  Commission,  based 
upon  its  ten  years  experience  of 
oversight  of  exchange-set  speculative 
limits  as  well  as  its  even  longer  history 
directly  administering  the  Federal 
limits,  proposed  to  set  the  level  of  both 
the  single  month  and  the  all-months- 
combined  limits  at  ten  percent  of  the 
combined  markets’  delta-adjusted  open 
interest.  For  those  markets  with  a 
combined  open  interest  greater  them 
25,000,  the  level  would  have  increased 
at  a  meurginal  rate  of  2.5  percent.  In 
addition,  the  Commission  proposed  a 
minimum  speculative  limit  level  of 
1,000  contracts.  See,  e.g.,  57  FR  12770. 

However,  as  discussed  above,  several 
commenters  suggested  that  the 
Commission  proceed  with  these 
proposals  cautiously.  They  reasoned 
that  a  trial  program  would  provide  the 
Commission  writh  an  opportunity  to 
observe  the  adverse  effects,  if  any,  on 
the  market  of  these  proposals  during 
their  implementation.  Such  a  trial 
would  also  give  the  Commission  an 
opportunity,  in  conjunction  with  the 
adoption  of  any  final  rules,  to  take  any 

^  In  this  regard,  one  commenter  complained  that 
this  period  constituted,  “an  unacceptable  delay” 
and  advocated  that  the  Commission  grant  sole 
responsibility  to  establish  and  monitor  speculative 
posiUon  limits  in  these  markets  to  the  exchanges. 
Other  commenters,  in  contrast,  commended  “the 
painstaking  diligence  with  which  the  Commission 
has  encouraged  presentation  of  all  pertinent 
evidence  concerning  its  proposal.” 


remedial  actions  which  may  be 
appropriate  should  the  concerns  of 
various  commenters  regarding  increased 
price  volatility  resulting  firom  these 
actions  prove  to  be  correct. 

The  Commission  previously  has 
introduced  significant  regulatory 
initiatives  incrementally,  writh  great 
success.  The  Ckimmission’s  three-year 
pilot  program  for  the  introduction  of 
exchange-traded  options  is  a  good 
example  of  the  successful  phased 
introduction  by  the  Commission  of  a 
sweeping  regulatory  initiative.  Under 
this  program,  the  Commission  steadily 
expanded  the  initial  limited  trading  in 
such  instruments  as  it  became  apparent 
that  it  could  do  so  prudently.  See,  46  FR 
54500  (Nov.  3, 1981). 

Although  the  Commission  believes 
that  the  proposed  amendments  clearly 
would  have  "achieveldj  the 
prophylactic  intent  of  section  4(a)  of  the 
Act  and  C.ommission  rule  1.61"  while 
addressing  the  need  for  the  regulated 
futures  markets  to  remain  competitive 
with  other,  less  regulated  markets,  it  is 
also  mindfiil  that  a  significant  number 
of  commenters  remain  concerned 
regarding  the  effect,  if  any,  that  the 
proposed  changes  might  have  had  on 
the  hedging  and  price-basing  utility  of 
these  markets.  In  light  of  these 
continuing  concerns,  and  the 
Commission’s  past  experience  with  the 
phased-introduction  of  various 
regulatory  initiatives,  the  Ckimmission 
has  determined  that  changes  to 
speculative  position  limits  should  be 
undertaken  incrementally. 

Specifically,  the  Commission  is 
adopting  interim  amendments  to 
Federal  speculative  positions  limits  in 
two  steps.  Subsequently,  it  will  consider 
adopting  fully  the  proposed  limits  as 
final  a  year  after  the  second-interim  step 
is  implemented.  Because  it  is 
implementing  this  expansion  of 
speculative  position  limits  in  a  cautious 
manner,  the  Commission  believes  that  it 
is  preferable  to  permit  all  of  the  contract 
markets  to  participate  in  the  phased 
expansion  of  speculative  position  limits, 
as  recommended  by  one  commenter, 
rather  than  limiting  it  to  one  or  two 
selected  contracts. 

The  first  step  will  combine  futures 
and  option  limits,  for  the  reasons 
explained  below,  at  their  current  levels. 
This  will  not  increase  the  over-all 
exposure  that  a  spieculator  may  hold  in 
the  market  but  should  provide 
significant  relief  by  permitting  far- 
greater  flexibility  in  the  composition  of 
the  positions  which  may  be  held.  For 
some  traders,  this  increased  flexibility 
will  result  in  a  higher  effective  limit. 
This  transition  period  will  permit  the 
exchanges  and  traders  alike  to  become 
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accustomed  to  the  use  of  a  unified 
futures  and  option  limit  in  these 
commodities. 

Approximately  one  year  later,  in 
March  1994,  the  speculative  position 
limits  will  increase  halfway  to  the  level 
proposed  by  the  Commission  in  the 
Notice  of  Proposed  Rulemaking.  At  that 
time,  as  provided  in  a  separate  notice 
published  elsewhere  in  tnis  issue  of  the 
Federal  Register,  the  comment  period 
on  the  originally-proposed  speculative 
position  limit  levels,  reopens.  These 
proposed  limit  levels  are  included 
above. 

The  comment  period  will  close  on 
April  30, 1995,  approximately  one  year 
alter  the  second  interim  increase  to 
speculative  position  limits  became 
effective.  The  Commission  expects  that 
within  sixty  days  following  the  close  of 
the  comment  period  it  will  consider 
adopting  those  originally-proposed 
levels  as  final  rules.  This  approach  will 
provide  the  Commission  wi^  an 
opportunity  to  observe  the  effect  on  the 
market,  if  any,  of  these  interim  changes 
before  adopting  the  originally-proposed 
limit  levels  as  final.  In  light  of  the  time 
that  is  being  provided  for  further 
observation  and  study  of  the  originally- 
proposed  levels  and  &e  effect  of  the 
interim  increases,  the  Commission  will 
adhere  strictly  to  this  timetable  in  its 
consideration  of  whether  to  adopt  as 
final  the  proposed  levels. 

In  this  regard,  the  Commission  also  is 
directing  the  Division  of  Economic 
Analysis  to  report  to  it  on  the  progress 
of  the  implementation  of  each  of  the  two 
interim  increases  in  Federal  speculative 
position  limits  and  the  observed  effects 
these  increases  may  have,  if  any,  on  the 
markets.  These  reports  must  be 
forwarded  to  the  Commission  no  later 
than  one  year  after  the  implementation 
date  of  each  increase.  Accordingly,  a 
report  on  the  first  step  must  be 
forwarded  to  the  Commission  by  March 
31, 1994  and  on  the  second  by  March 
31, 1995.  If  after  the  second  report,  the 
staff’s  recommendation  is  to  increase 
the  limits  to  the  levels  originally- 
proposed  and  if  the  Commission 
concurs,  the  Commission  would  take 
expeditious  action  to  implement  those 
levels. 

These  reports,  using  already  available 
data,  should  consider  the  staffs 
surveillance  experience  with  these 
changes  to  the  speculative  position 
limits,  including  the  level  of  speculative 
participation  in  the  markets,  possible 
changes  in  liquidity,  in  bid-ask  spreads 
and  in  price  fluctuations.  They  should 
also  consider  the  effect,  if  any,  on 
commercial  use  of  the  market  after 
increased  speculative  position  limits  are 
in  effect.  In  addition,  the  second  report 


should  include  a  recommendation  to  the 
Commission  regarding  the  advisability 
of  adopting  as  final  rules  the  originally- 
proposed  levels. 

B.  Structure  of  Position  Limits 

As  discussed  above,  commenters 
differed  on  the  advisability  of  imifying 
futures  and  option  limits.  For  example 
one  commenter  expressed  concern 
about  the  different  risk  exposures  of 
options  and  futures  positions. 
Nevertheless,  the  Commission  remains 
convinced,  for  the  reasons  stated  in  the 
Notice  of  Proposed  Rulemaking,  that  a 
structure  of  unified  limits  is 
appropriate,  and  "that  the  benefits  of 
revising  the  structure  of  Federal 
speculative  position  limits  to  include 
unified  futures  and  option  limits 
outweigh  any  potential  inconvenience 
from  so  doing.”"  Accordingly,  because 
such  positions  would  be  netted 
automatically  under  a  unified 
speculative  position  limit,  the 
Commission  is  removing  arid  reserving 
Rule  150.3(a)(2)  which  exempts  bom 
Federal  speculative  position  limits 
positions  in  option  contracts  which 
offset  the  futures  positions.  In  addition, 
the  Commission  is  amending  Rule  150.2 
to  include  option  positions  on  a  futures- 
equivalent  basis  within  the  applicable 
speculative  position  levels  and  is 
amending  Rule  150.1  by  adding 
definitions  of  “futures-equivalent,” 
“long”  position  and  “short  position.”* 

In  this  regard,  the  Commission 
received  no  adverse  comment  regarding 
the  technical  aspects  of  its  proposed 
rules  to  unify  futures  and  option  limits. 
As  discussed  in  the  Notice  of  Proposed 
Rulemaking,  unified  liitiits  require  a 
degree  of  continual  monitoring.  In  this 
regard,  the  Commission  notes  in 
particular,  that  “futures-equivalent”  is 
defined  as  an  option  contract  which  has 
been  adjusted  by  the  previous  day’s  risk 
factor,  or  delta  coefficient  for  that 
option.  The  Commission  is  hereby 
reiterating,  however,  that,  as  it  stated  in 

*57  FR 12769.  Several  commentera  objected  to 
the  Commission’s  proposal  because  it  requires  the 
Commission's  direct  administration  of  option 
speculative  position  limits,  in  addition  to  futures 
limits,  in  the  enumerated  commodities.  In 
proposing  to  unify  these  limits,  however,  the 
Commission  has  been  careful  not  to  unnecessarily 
increase  regulatory  burdens  as  a  consequence  of  its 
action.  Accordingly,  the  Commission  did  not 
propose  any  modification  to  existing  reporting,  or 
other,  burdens.  57  FR 12769,  n.  9.  Moreover,  the 
Commission  already  is  involved  in  monitoring 
option  positions  fm  compliance  with  certain  spread 
exemption  provisions  which  are  now  permitted 
under  Commission  rules.  As  previously  noted,  one 
aspect  of  the  unified  structure  is  to  simplify 
compliance  with  these  existing  provisions. 

'Such  long  positions  are  defined  to  include,  for 
options,  long  ^Is  and  short  puts,  and  for  futures, 
long  futures.  Short  positions  mirror  the  long 
positions. 


the  Notice  of  Proposed  Rulemaking,  it 
will  adhere  to  the  convention  that 
traders  will  be  deemed  to  be  in 
compliance  where,  although  the 
previous  day’s  delta  coefficient  is 
typically  used  in  determining 
compliance,  a  favorable  change  in  the 
delta  coefficient  during  a  trading  session 
causes  a  position  to  come  into 
compliance  if  adjusted  by  that  day’s 
delta,  rather  than  the  previous  day’s 
delta  coefficient.**  See,  57  FR  12769, 
n.7. 

C.  Parity  of  Speculative  Position  Limit 
Levels 

As  proposed,  the  speculative  limits 
for  the  KCBT  and  the  MCE  wheat,  and 
the  MCE  oats,  contracts  diverged  from 
that  of  the  CBT.  Previously,  speculative 
position  limits  for  all  three  contracts 
had  been  nearly  the  same.**  In 
proposing  differing  limits,  the 
Commission  had  relied  upon  the 
difference  in  the  level  of  open  interest 
among  the  three  contract  markets. 
However,  the  Commission  also  stated 
that  speculative  position  limits, 
especially  for  the  spot  month, 
appropriately  could  be  based  upon  an 
analysis  of  current  deliverable  supplies 
and  the  history  of  various  spot  month 
expirations.  57  FR  12770. 

In  light  of  the  breadth  and  liquidity  of 
the  cash  markets  underlying  the  KCBT 
and  the  MCE  wheat,  and  the  MCE  oats, 
contracts,  the  Commission  is  persuaded 
that  there  would  be  little  regulatory 
harm  in  maintaining  the  parity  of  limits 
among  the  exchanges.  In  so  doing,  the 
Commission  notes  that  it  is  rare  to  have 
more  than  one  successful  contract 
trading  on  the  same  commodity. 
Moreover,  as  the  MCE  commented,  the 
smaller  exchanges  have  had  a  history  of 
meeting  their  regulatory  responsibilities 
at  position  limits  comparable  to  those  of 
the  CBT.  Accordingly,  the  Commission 
has  determined  that  initially  it  will  set 
the  speculative  position  limits  at  the 
same  level  for  the  applicable  wheat  and 
oats  contracts.  Of  course,  if  experience 

>o  Exchanges  which  use  deltas  for  exchange-set 
speculative  position  limits  are  required  to  publish 
the  delta  coefficient  on  a  daily  basis  under 
Commission  Rule  16.01, 17  CF.R.  16.01  (1991).  Not 
all  exchanges  currently  publish  delta  coefficients 
for  every  contract  markM  in  which  there  are  Federal 
speculative  position  limits.  The  proposed  rule  was 
based  upon  the  assumption  that  those  contract 
markets  which  do  not  currently  publish  delta 
coeflidents  «vill  undertake  to  ^  so.  Although  the 
Commission  spedfically  requested  comment  on  the 
burden  that  this  might  place  on  any  exchange 
which  currently  does  not  calculate  and  publish  the 
delta  coeffident,  none  commented  on  t^  issue. 

”  Spedfically,  the  spot  month  and  individual 
month  limits  for  each  of  these  three  markets  is  600 
contracts.  The  all-months  limit  for  the  KCBT  and 
CBT  is  1800  contracts  and  for  the  MCE  spring 
wheat  is  1200  contracts. 
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during  the  phase>in  of  these  interim 
rules  suggests  otherwise,  the 
Commission  may  determine  to  set 
divergent,  final  limits.** 

BasM  upon  the  above  determinations 
regarding  the  implementation,  structure 


and  levels  of  speculative  position  limits, 
the  limits  originally-proposed  remain 
pending  and  the  Commission  is 
adopting  interim  final  rules,  as 
follows:** 


COMPARISION  OF  CURRENT  FUTURES  AND  OPTION  LIMITS  FOR  OUTRIGHT  POSITIONS  WITH  THE  LEVELS  FOR  COMBINED 

Positions  Which  Will  Be  Effective  Under  Revisions  to  Part  150  of  the  Commission's  Regulations 


IndMdual  nonspol  months 

AH  months  combined 

Contract  market 

Current  limits  * 

Combined  fidures/options*  (in  fu¬ 
tures  equivalents) 

Current  limits* 

Combined  futures/options*  (in  fu¬ 
tures  equivalents) 

Phase  1 

Phase  2 

Pending 

propoeed 

limits 

Phase  1 

Phase  2 

PerKfirtg 

propoeed 

limits 

Futures 

Options 

Futures 

Options 

CMcago  Board  of  Trade  (CBT) 


Com . . 

600 

600 

1200 

3400 

5500 

2400 

600 

3000 

6000 

9000 

Soybeans  . 

600 

600 

1200 

2400 

3500 

2400 

600 

3000 

4300 

5500 

S.  meal . . . 

720 

720 

1440 

2200 

3000 

2160 

720 

2880 

3400 

4000 

S.  oH  . . . 

540 

540 

1080 

2000 

3000 

1620 

540 

2160 

3100 

4000 

Oats _ .... 

400 

400 

800 

900 

1000 

400 

400 

800 

1200 

1500 

Wheat .  _ 

600 

600 

1200 

2100 

3000 

1800 

600 

2400 

3200 

4000 

MidAmarica  Commodity  Exchange  (MCE) 


Com . . . 

600 

600 

1200 

1200 

1200 

600 

600 

1200 

1200 

1200 

Wheat . . 

600 

600 

1200 

1200 

1200 

600 

600 

1200 

1200 

1200 

Soybeans  _ ..... 

600 

600 

1200 

1200 

1200 

600 

600 

1200 

1200 

1200 

Kansas  CHy  Board  of  Trade  (KCBT) 


Wheat . . 

600 

600 

1200 

2100 

3000 

1800 

2400 

3200 

4000 

Minneapolis  Grain  Exchange  (MGE) 

Spring  wheat _ 

600 

600 

1200 

2100 

3000 

1200 

600 

2400 

3200 

4000 

White  wheat  _ 

600 

600 

1200 

1200 

1200 

600 

600 

1200 

1200 

1200 

Now  York  Cotton  Exchange  (NYCE) 

Cotton . . 

450l 

300 

750  ! 

1600 

2500 

1200 

300 

1500 

2500 

3500 

'  Currsntly  the  limits  for  futures  for  the  specified  marVets  are  specified  in  Part  150  of  the  Commission's  rules  and  the  notion  limits  are  spedfied 
in  the  respective  exchanges  rules.  Vifith  the  exception  of  the  MCE,  the  limits  are  shown  here  in  terms  of  the  correct  size  traded  on  each 
exchange.  For  compcuettve  purposes,  the  MCE  limits  are  expressed  here  in  terms  of  the  larger  contract  sizes  which  are  traded  on  the  larger 
primary  CBT  market  with  which  the  MCE  contract  market  maintains  a  changer  relationship.  In  each  case,  the  size  of  the  MCE  contract  is  1000 
bushew,  while  the  contract  size  on  the  CBT  is  5000  txishels. 

The  numbers  shown  for  options  apply  on  the  per  quadrant  basis  (i.e.,  long  put,  short  put  long  call,  short  can)  and  are  typically  enrressed  in 
terms  of  futures-eouivalent  contracts  (i-e.,  the  nomind  number  of  options  ad^ed  by  their  respective  delta  values).  Only  the  MCE  does  rxrt 
express  Ms  option  limits  in  terms  of  futures  equivalents. 

For  both  options  and  futures  for  each  comrrKxlity,  there  are  a  number  of  exemptions  or  higher  levels  for  optkxVoption,  optiorVfutures  or  futures/ 
futures  spread  positions  involving  the  option  and/or  underlying  futures.  This  taoie  pertains  to  outright  positions  euio  these  higher  levels  for  spead 
position  are  rx>t  indicatsd. 

*The  now  limits  specified  under  Part  150  win  apply  to  combined  not  long  or  short  combined  positions  in  futures  arxl  options  where  options  are 
calculated  on  a  futures-equivalent  basis  (i.e.,  each  option  would  be  adjusted  by  its  delta  value).  Long  positions  wtN  include  Iom  futures,  long 
cans,  and  short  puts  and  short  positions  will  inciude  short  futures,  short  calls,  and  long  puts.  Again,  with  the  exception  of  the  MCE,  the  limits  are 
expressed  in  terms  of  the  contract  size  traded  on  each  exchar^. 

Again,  shown  in  the  table  are  limits  for  outrtaht  positions.  Tnere  would  be  rx)  limit  on  spreads  between  futures  and  options  which  have  the 
same  contract  morrth.  For  optiorVbption,  optiortmiture,  or  futuies/futures  spreads  between  months  within  the  same  crop  year,  the  applicable  limit 
in  any  one  month  would  be  that  shown  In  the  table  for  aH  months  combined. 


’’The  l0vd«  set  for  the  MidAmerica  Commodity 
Exchange  ('‘MCE*’)  in  the  first  step  are  being  carried 
over  to  the  second  step,  as  wall,  adfusted  slightly 
from  those  whicdi  were  proposed.  Despite  the 
Commission's  determiiution  to  keep  die  levels  of 
the  KCb'l'  and  the  MCE*s  wheat  contracts  the  same 
as  the  CBT's,  the  Commission  believes  that 
increasing  die  MCTs  limits  to  the  CBTs  levels  is 
not  appropriate  in  light  of  die  special  reladonship 
of  the  MCE  to  the  CBT,  die  primary  market  in  these 


contracts.  Based  upon  the  level  of  open  interest  of 
trading  in  the  MCE  contracts,  the  Commission  does 
not  bdieve  that  trading  on  the  MCE  will  be 
constrained  by  maintaining  these  limits,  separate 
from  those  of  the  CBT,  at  these  levels.  The 
Commission  would  consider  exemptive  relief  for 
MidAmerica  changers  should  that  or  other  similar 
relief  appear  to  be  necessary,  during  the  phase-in 
period. 


’^The  Commission  has  specified  that  the  final 
rules  will  become  effective  sixty  days  from  their 
promulgation  in  order  to  give  the  exchanges  an 
opportunity,  where  necessary,  to  amend  exchange 
speculative  position  limits  rules  to  bring  them  into 
compliance  with  the  Commission's  revisions,  see 
Section  4a(e)  of  the  Act,  7  U.S.C.  6a(e). 
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D.  Spread  Exemptions. 

Historically,  the  reason  for  including 
the  spread  exemption  in  the  structure  of 
speculative  position  limits  was  the 
relatively  low  limit  for  individual 
month  limits,  especially  in  comparison 
to  the  all-months  limits.  Generally, 
individual  months  limits  were  set  at  the 
same  level  at  the  spot  month  limits  in 
these  contracts.  Accordingly,  the  spread 
exemption  may  have  been  an  important 
means  for  traders  to  exceed  the 
relatively  low  individual  month  limit. 

As  the  Commission  noted  in  the 
Notice  of  Proposed  Rulemaking, 
however,  the  “increases  to  the 
individual  month  limits  being  proposed 
herein,  in  general,  should  diminish  the 
need  for  such  an  exemption.”  57  FR 
12772.  Despite  the  exp^ed  lessened 
need  for  any  spread  exemption,  the 
Commission  proposed  to  continue  the 
exemption  in  its  current  form,  which 
applies  to  spreads  within  the  same  crop 
year,  but  at  a  level  equal  to  the  all¬ 
months  limit,  as  petitioned  by  the  CBT. 

The  Commission  remains 
unconvinced  that  the  exemption  for 
inter-month  spreads  should  be  modified 
at  this  time  to  permit  generally  such 
spreads  across  crop-years  in  excess  of 
the  speculative  position  limits  which 
are  being  greatly  expanded  herein.  The 
Commission  remains  concerned  that, 
depending  upon  conditions  in  the 
underlying  cash  market,  the  separate 
legs  of  inter-crop  year  spreads  may  act 
more  like  separate  outright  positions 
than  a  spread  within  the  same  crop- 
year.  In  light  of  the  increases  to  the 
limits  being  adopted  herein,  the 
Commission  believes  that  such  a 
modification  of  the  spread  exemption 
should  be  undertaken  cautiously  and 
only  after  greater  experience  with  the 
increased  limits  and  based  upon  a 
demonstrated  need  for  such  additional 
relief.  Accordingly,  the  Commission  is 
adopting,  as  final,  an  exemption 
permitting  the  separate  legs  of  positions 
which  are  spread  against  other  months 
within  the  same  crop  year,  in  total  or  in 
combination  with  outright  positions  in 
the  same  month,  to  equal  the  all-months 
level.  Of  course,  the  level  of  the  outright 
positions  cannot  exceed  the  single 
month  hmit,  nor  does  this  exemption 
apply  to  positions  within  the  spot 
month. 

In  addition,  the  Commission,  to 
provide  greater  certainty  and  for  ease  of 
reference,  is  adopting  a  definition  of 
“crop  year.”  The  Commission 
previously  did  not  define  “crop  year,” 
not  did  it  propose  such  a  definition  in 
conjunction  with  these  revisions, 
instead  relying  on  its  informal  usage  in 
various  Commission  statistical 


compilations  and  on  the  general 
industry  understanding  of  when  new 
crop  years  begin.  In  this  regard,  the 
Commission’s  monthly  “Commitments 
of  Traders”  publication  has  long 
provided  statistical  information  based, 
in  part,  on  crop  years  as  identified  by 
the  Commission.  However,  codification 
of  this  long-accepted  Commission  usage 
of  crop  year  within  these  rules  should 
provide  greater  certainty  and  ease  of 
reference  to  the  public. 

Accordingly,  for  purposes  of  these 
rules,  the  Commission  is  specifying  that 
for  the  following  commodities,  the  first 
delivery  month  of  the  “crop-year”  is  as 
follows: 


Commodity 

Beginning  delivery 
month 

com . 

December. 

cotton . 

October. 

oats . 

July. 

soybeans  . 

September. 

soybean  meal . 

October. 

soybean  oil  . 

October. 

wheat  (spring) . 

September. 

wheat  (winter) . 

July. 

These  beginning  delivery  months 
were,  and  are,  tailored  to,  and  consistent 
with,  new-crop  production  in  those 
regions  which  are  tributary  to  the 
delivery  points  on  the  futures  contracts 
in  these  commodities. 

III.  Related  Matters 

A.  The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 

5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  promulgating  rules, 
consider  the  impact  of  these  rules  on 
small  entities.  The  Commission  has 
previously  determined  that  large  traders 
are  not  “small  entities”  for  purposes  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.  47  FR  18618  {April  30, 1982). 
These  speculative  position  limits  affect 
only  the  largest  speculative  traders  in  a 
particular  contract  market.  Accordingly, 
the  Acting  Chairman,  on  behalf  of  the 
Commission,  hereby  certifies,  pursuant 
to  5  U.S.C.  605(b],  that  the  action  herein 
proposed  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  the 
Commission  invited  comments  fi-om  any 
firms  or  other  persons  which  believe 
that  the  promulgation  of  these  rules 
might  have  a  significant  impact  upon 
their  activities.  No  comments  were 
received  regarding  this  issue. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq..  (“PRA”) 
imposes  certain  requirements  on 
Federal  agencies  (including  the 
Commission)  in  connection  with  their 


conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  previously  submitted  these 
rules  in  proposed  form  and  their 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  associated 
with  these  rules  on  January  12, 1993 
and  assigned  OMB  control  number 
3038-0013  to  these  rules.  The  burden 
associated  with  this  entire  collection, 
including  these  final  rules,  is  as  follows: 


Average  Burden  Hours  Per  Response . 1.03 

Numlwr  of  Respondents . 165 

Frequency  of  Response . 3.82 

The  burden  associated  with  these 
specific  final  rules  is  as  follows: 

Average  Burden  Hours  Per  Response . 1.00 

Number  of  Respondents . 155 

Frequency  of  Response . 3.00 

Copies  of  the  OMB  approved 
information  collection  package 
associated  with  this  rule  may  be 


obtained  from  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project,  Washington,  D.C.  20503. 

List  of  Subjects  in  17  CFR  Part  150 

Agricultural  commodities.  Bona  fide 
hedge  positions.  Position  limits.  Spread 
exemptions. 

In  consideration  of  the  foregoing, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and,  in 
particular  sections  2(a)(1),  2(a)(2),  4a, 

4c,  5,  5a,  6b,  6c,  and  15,  7  U.S.C.  2, 4, 

4a.  6a.  6c,  7,  7a,  12a,  13a,  13a-l,  and  19, 
the  Commission  hereby  amends  part 
150  of  chapter  I  of  title  17  of  the  Code 
of  Federal  Regulations  as  follows:  ' 

PART  150— UMITS  ON  POSmONS 

1.  The  authority  citation  for  part  150 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  6a,  6c  and  12a(5). 

2.  Section  150.1  is  amended  by 
adding  new  paragraphs  (f),  (g),  (h)  and 
(i)  to  read  as  follows: 

f  1 50.1  Dofinitlono. 
***** 

(f)  Futures-equivalent  means  an 
option  contract  which  has  been  adjusted 
by  the  previous  day’s  risk  factor,  or 
delta  coefficient,  for  that  option  which 
has  been  calculated  at  the  close  of 
trading  and  published  by  the  applicable 
exchange  under  §  16.01  of  this  chapter. 

(g)  Long  position  means  a  long  call 
option,  a  short  put  option  or  a  long 
underlying  futures  contract. 

(h)  Short  position  means  a  short  call 
option,  a  long  put  option  or  a  short 
underlying  futures  contract. 
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(i)  For  the  following  commodities,  the 
hrst  delivery  month  of  the  “crop  year” 
is  as  follows: 


Commodity 

Beginning  delivery 
month 

com . . . 

December. 

cotton _ 

October. 

oats  —  - 

July. 

soybeans . 

September. 

soybean  meal  . . 

October. 

Commodtty 

Beginning  delivery 
month 

soybean  oU _ ...... 

...  October. 

wheat  (spring) . . 

...  September. 

wheat  (winter) _ 

...  Juiy. 

3.  Section  150.2  is  revised  to  read  as 
follows: 


1150.2  Position  Umits. 

No  person  may  hold  or  control 
positions,  separately  or  in  combination, 
net  long  or  net  short,  for  the  purchase 
or  sale  of  a  commodity  for  future 
delivery  or,  on  a  futures-equivalent 
basis,  options  thereon,  in  excess  of  the 
following: 


Contract 

Unit  of  limit 

As  of  [irwert  effective  date  of  oiie] 

As  of  March  31,  1994 

Spot 

month 

Sir>gle 

month 

All- 

months 

Spot 

month 

Sir>gte 

month 

- 1 

CHICAGO  B( 

>ARO  OF  TF 

1 - 1 

lADE 

1  1 

1 - 

1 - 1 

1 - 1 

1 - 

Com  . . . 

MUiton  bushels . . 

3 

6 

15 

3 

17 

30 

riAtfi  . 

Million  hiiAhAiA  . 

3 

4 

4 

3 

4.5 

6 

Soybeans  . 

Million  bushels . 

3 

6 

15 

3 

12 

21.5 

WhAat  . 

MiUion  bushels . 

3 

6 

12 

3 

10.5 

16 

.9oyhAArt  oil  . 

60,000  pounds . 

540 

1,080 

1.440 

2,160 

540 

2,000 

3,100 

^yhAfin  iTUMi  . . 

100  tons . 

720 

2,880 

720 

2,200 

3,400 

MIDAMERICA  COMMODITY  EXCHANGE 

Com  . 

NBIIinn  hnshAls  . 

3 

6 

6 

3 

6 

6 

OAt«  . 

Million  hnshAls  . 

2 

2 

2 

2 

2 

2 

5ioyhAAns  . 

MiHion  bushels . 

3 

6 

6 

3 

6 

6 

Wheat . 

Million  bushels . 

3 

6 

6 

3 

6 

6 

finyhAAn  mAAl  . 

100  tons . 

400 

400 

400 

400 

400 

400 

MINNEAPOLIS  GRAIN  EXCHANGE 

HArri  spong  whAAt  . 

Million  bushels . 

3 

6 

12 

3 

10.5 

16 

White  whe^  . . . . 

Million  bushels . 

3 

6 

6  1 

3 

6 

6 

Oats . . 

MiUion  bushels . 

3 

4 

4 

3 

4.5 

6 

NEW  YORK  COTTON  EXCHANGE 


Cotton  No.  2 . I  Hundred  bales  . I  300  1  750  I  1,500  I  300  I  1,600  I  2,500 

KANSAS  CITY  BOARD  OF  TRADE 


Hard  winter  wheat 


Miliion  bushels 


3 


12 


10.5 


16 


4.  Section  150.3  is  amended  by 
removing  and  reserving  paragraph  (a)(2) 
and  by  revising  paragraph  (a)(3)  to  read 
as  follows: 

§150.3  Exemptions. 

(a)  •  •  * 

(3)  Spread  or  arbitrage  positions 
between  single  months  of  a  futures 
contract  and/or,  on  a  futures-equivalent 
basis,  options  thereon,  outside  of  the 
spot  month,  in  the  same  crop  year; 
provided  however.  That  such  spread  or 
arbitrage  positions,  when  combined 
with  any  other  net  positions  in  the 
single  month,  do  not  exceed  the  all¬ 
months  limit  set  forth  in  §  150.2;  or 

•  •  *  «k  • 

Issued  in  Washington,  DC,  this  30th  day  of 
March,  1993,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  93-8134  Filed  4-^3;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  101  and  201 

[Docket  No.  RM92-1-000] 

Order  No.  552;  Revisions  to  Uniform 
Systems  of  Accounts  to  Account  for 
Allowances  Under  the  Clean  Air  Act 
Amendments  of  1990  and  Regulatory- 
Created  Assets  and  Liabilities  and  to 
Form  Nos.  1, 1-F,  2  and  2-A 

Issued  March  31, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE.  ^ 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts 
accounting  requirements  fon 
Allowances  for  emission  of  sulfur 
dioxide  under  the  Clean  Air  Act 


Amendments  of  1990;  and  assets  and 
liabilities  created  through  the 
ratemaking  actions  of  regulatory 
agencies.  The  final  rule  also  adopts  new 
reporting  schedules  and  revises  other 
schedules  to  be  used  by  jurisdictional 
companies  in  reporting  information  on 
allowances  and  regulatory  assets  and 
liabilities. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  January  1, 1993.  The 
information  collection  provisions, 
however,  will  not  become  efiective  until 
approved  by  the  Office  of  Management 
and  Budget.  Notice  of  this  date  will  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  A.  Berson,  Office  of  Chief 
Accountant,  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  219-2603. 

Michael  Bardee,  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
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Commission,  825  North  Capitol 
Street,  NE..  Washington.  DC  20426, 
(202)  208-0626. 

SUPPLEMENTARY  MPORMAT10N:  In 

addition  to  publishing  the  full  text  of 
this  document,  excluding  Appendix  A 
(revised  pages  for  FERC  Form  Nos.  1, 1- 

F.  2  and  2-A)  and  Appmdix  B  (list  of 
commenters),  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  di^ng  normal  business  hours 
in  room  3104, 641  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  oy  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule,  excluding 
Appendices  A  and  B,  will  be  available 
on  QPS  for  30  days  ^m  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair,  Jerry  J.  Langdon,  Martin  L. 
Allday,  and  Branko  Terzic. 
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Changos  in  18  CFR  Part  201 

I.  Introductkm 

On  December  2, 1991,  the 
Commission  issued  a  notice  of  proposed 
rulemaking  (NOPR)  proposing  to  amend 
its  Uniform  Systems  of  Accounts 
(USoEA)  for  public  utilities,  licensees 
and  natural  gas  companies  to  establish: 
(1)  Uniform  accounting  requirements  for 
allowances,  arising  frtm  Title  IV  of  the 
Clean  Air  Act  Amendments  of  1990 
(CAAA),*  for  emission  of  sulfur  dioxide; 
and  (2)  generic  accounts  to  record  assets 
and  liabilities  created  through  the 
ratemaking  actions  of  regulatory 
agencies.^ 

Sixty-seven  parties  filed  comments  (Hi 
the  NOPR.  The  comments  filed  by  a 
number  of  parties  were  untimely,  but 
the  Commission  will  consider  these 
untimely  comments  in  this  proceeding, 
given  the  absence  of  any  undue 
prejudice  or  delay. 

In  response  to  the  comments  received, 
the  Commission  has  decided  to  adopt  a 
final  rule  generally  consistent  with  the 
NOPR,  but  with  several  significant 
changes.  The  major  a(xounting 
proposals  retain^  from  the  NOPR 
include:  The  classification  of 
allowances  in  new  inventory  Acxxiunts 
158.1  and  158.2;  the  valuation  of  most 
allowances  at  historical  cost;  the  use  of 
the  weighted  average  cost  method  for 
determining  the  cost  of  allowances 
issued  fiom  inventory;  the  expensing  of 
allowances  in  new  Account  Si09;  and  the 
use  of  several  new  accounts  for 
regulatory  assets  and  liabilities. 

^e  major  changes  from  the 
acxounting  proposed  in  the  NOPR 
include:  the  use  of  fair  value  in  the 
valuation  of  allowances  traded  between 
afiiliates;  and  the  elimination  of  the 
NOPR’s  two-step  process  of  accounting 
for  regulatory  assets  and  liabilities  in 
favor  of  a  one-step  process  that  is  more 
consistent  with  past  practices. 

The  Commission  also  is  adopting  new 
reporting  schedules  and  revising  other 
schedules  to  be  used  by  jurisdictional 
companies  in  reporting  information  on 
allowances  and  regulatory  assets  and 
liabilities  in  four  of  its  Annual  Reports 
(FERC  Form  Nos.  1,  Annual  Report  of 
Major  public  utilities,  licensees  and 
others  (Form  1);  1-F,  Aimual  Report  of 
Nonmajor  public  utilities  and  licensees 
(Form  1^);  2,  Annual  Report  of  Major 
natural  gas  companies  (Form  2);  ancl  2- 


'  Pub.  L  No.  101-549,  Title  IV,  104  Stat  2399. 
2584  (1990). 

*  FERC  SUtutee  and  Regulationa,  Regulations 
Preambles  1 32,481  (1991).  56  FR  64567  (Dec.  11, 
1991). 


A,  Annual  Report  of  Nemmajor  natural 
gas  companies  (Form  2-A)).3  These  new 
and  revised  scdiedules  incorporate  the 
final  rule’s  cdianges  and  are  centained  in 
App«)dix  A.* 

As  the  Commission  stated  in  the 
NOPR,  the  objective  in  adopting  this 
final  rule  is  to  provide  usefol  financnal 
and  statistical  Information  to  regulatory 
agencies  and  other  users  of  the  financial 
statements  by  establishing  sound  and 
uniform  accounting  and  reporting 
reejuirements  for  allowance  transactions 
and  for  regulatory  assets  and  liabilities. 
The  final  rule  is  not  intended  to 
promote  or  discourage  particular  CAAA 
compliance  strategies  or  to  prescribe  the 
ratemaking  treatment  for  allowances. 
The  final  rule  is  intended  to  be  “rate 
neutral.’’ 

n.  Public  Reporting  Burden 

The  Commission  believes  that  any 
additional  annual  reporting  burdens  for 
collection  of  information  resulting  from 
this  rule  will  be  minimal.  The 
Commissiem  notes  that  usual  business 
practices  would  require  utilities  to 
account  for  and  rejmrt  allowance 
transactions  and  regulatory  assets  and 
liabilities  even  in  the  absence  of  the 
rule.  By  adopting  the  rule,  the 
Commission  gives  certainty  as  to  how 
utilities  should  account  for  and  report 
such  transactions  and  thereby  facilitates 
the  usefulness  of  utility  financial 
statements  to  all  users. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspeci  of  the 
Commission’s  cx}lleciion  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  (Attention:  Michael  l^ller. 
Information  Policy  and  Standards 
Branch,  (202)  208-1415),  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission). 

m.  Discussion 
A.  Effect  On  Ratemaking 

The  Commission  stated  in  the  NOPR 
that  the  proposed  rules  were  not 
intendecl  to  prescribe  the  ratemaking 
treatment  for  allowances  and  would  not 
bar  regulatory  commissions  (including 
this  Commission)  from  adopting  any 


’The  currant  versions  of  these  forms  bear  the 
following  OMB  approval  numbers:  Form  1,  No. 
1902-0021;  Form  l-F,  No.  1902-0029:  Form  2.  No. 
1902-002S;  and  Form  2-A.  No.  1902-0030. 

*  Appendix  A  is  not  being  published  in  the 
Fadi^  Magiilar.  but  is  avail^a  from  tha 
Commission’s  Public  Refsrence  Room. 
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particular  ratemaking  treatment.^  The 
proposed  rules  were  intended  to  be 
“rate  neutral.” 

Comments.^  The  Iowa  Working 
Group  '  and  the  North  Carolina  Staff 
support  the  goal  of  rate  neutrality.  The 
North  Carolina  Staff  argues,  for 
example,  that  the  USofA  should  provide 
information  about  economic  events 
affecting  a  utility,  and  not  direct  those 
economic  events  by  prescribing  certain 
ratemaking  practices. 

Similarly,  EPA  asks  the  Commission 
to  reiterate  that  this  rulemaking 
addresses  only  accounting,  not 
ratemaking.  However,  EPA  also 
encourages  the  Commission  to  issue  a 
policy  statement  in  a  separate 
proceeding  on  allowance  ratemaking. 

The  Ohio  Staff  argues  that  the  NOPR’s 
proposed  accounting  may  not  in  fact  be 
“rate  neutral.”  As  an  example,  the  Ohio 
Staff  asserts  that  the  NOPR’s  proposal  to 
classify  allowances  as  inventory 
suggests  that  allowances  should  be 
included  in  rate  base  in  an  amount 
equal  to  the  twelve-month  average 
balance  of  allowances,  instead  of  the 
balance  on  a  date  certain,  as  is  typical 
for  plant-in-service.  'The  Ohio  Staff  asks 
the  Commission  to  reiterate  its  goal  of 
rate  neutrality  in  both  this  order  and  the 
general  instructions  of  the  USofA.  'The 
Ohio  Staff  also  recommends  that  the 
description  of  Account  158.1, 

Allowance  Inventory,  state  that  the 
Commission  is  not  requiring  nor 
recommending  any  p^Jcular  rate  base 
or  ratemaking  treatment. 

EEI  and  others*  urge  the  Commission 
to  develop  a  ratemaking  framework 
coincident  with  the  development  of 
accounting  rules.  EEI  argues  that  doing 
so  would  allow  the  accounting  rules  to 
be  developed  more  meaningfully. 
Wisconsin  Public  Service  argues  that  a 
ratemaking  framework  will  give  utilities 
guidance  in  developing  compliance 
plans  and  assist  states  in  developing 
their  own  ratemaking  frameworks. 

EEI  and  others*  ask  the  Commission 
to  state  that  utilities  will  be  allowed  to 
recover  prudently  incurred  costs  as 
operating  expenses  and  that  unused 


*FERC  Statutes  and  Regulations  f  32,481  at 
32,572. 

*  All  of  the  conunenters  are  listed  in  Appendix  B 
to  this  order.  Abbreviations  for  the  commenters  are 
also  listed  in  Appendix  B. 

^The  Iowa  Working  Group  consists  of  the  Iowa 
Utilities  Board,  the  Iowa  Office  of  the  Consumer 
Advocate,  Interstate  Power  Company,  Iowa  Power 
and  Light  Company,  Iowa  Public  Se^ice  Company, 
Iowa  teuthem  Utilities,  Iowa  Electric  Light  and 
Power  Company  and  lowa-IUinois  Gas  and  Electric 
Company. 

'Florida  Power  k  Light,  Gulf  States  and 
Wisconsin  Public  Serv^ 

'Cincinnati  Gas  k  Electric,  Con  Edison,  Gulf 
States  and  Wisconsin  Electric. 


allowances  bought  for  operations  are  to 
be  included  in  rate  base.  Similarly, 
Centerior  argues  that  the  final  rule 
should  be  consistent  with  the  goal  of 
full  recovery  of  all  prudently  incurred  * 
compliance  costs.  Florida  Power  &  Light 
asserts  that,  at  a  minimum,  the 
Commission  should  state  that  it  intends 
the  proposed  new  accoimts  to  be 
commensurate  to  existing  accounts  for 
ratemaking  purposes. 

EEI,  Central  &  South  West  and  Gulf 
States  ask  the  Commission  to  state  that 
the  economic  value  of  allowances 
should  be  reflected  in  pricing  when 
allowances  are  used  in  sales  for  resale, 
affiliate  trades  and  power  pool 
operations.  Gulf  States  argues  that  this 
recovery  is  needed  in  order  to  fairly 
compensate  retail  customers  who  often 
will  experience  significant  rate 
increases  to  pay  for  scrubbers  or  low 
sulfur  coal.  Centerior  argues  that  the 
Commission  should  indicate  that 
nothing  iii  the  final  rules  is  intended  to 
preclude  a  utility’s  ability  to  recover  the 
economic  value  of  allowances. 

Deloitte  &  Touche  recommends  the 
initiation  of  a  generic  proceeding  on 
ratemaking  issues  in  order  to  remove 
some  of  the  uncertainty  about  when 
utilities  may  recover  prudently-incurred 
compliance  costs.  Deloitte  &  Touche 
argues  that  differences  in  regulatory 
certainty  about  the  recoverability  of  the 
costs  of  some  compliance  methods,  e.g., 
fuel  switching  compared  to  buying 
allowances,  could  hinder  least  cost 
planning  and  the  development  of  the 
allowance  market.  Deloitte  &  Touche 
states  that  existing  Commission  policies 
would  require  wholesale  power  sales  to 
be  priced  at  the  seller’s  costs,  including 
allowances  obtained  at  zero  cost,  even 
though  state  regulators  are  unlikely  to 
allow  utilities  to  dispose  of  allowances 
without  recompense. 

Pennsylvania  Power  &  Light  asks  the 
Commission  to  resolve  the  ratemaking 
for  allowances  in  this  rulemaking  or  in 
a  separate  generic  rulemaking,  instead 
of  case-by-caso.  Pennsylvania  Power  & 
Light  argues  that  a  generic  rulemaking 
would  allow  all  interested  parties,  cmd 
not  just  the  parties  to  individual  rate 
filings,  to  participate  in  resolving  the 
rate  issues. 

Duke  Power  also  argues  that  this 
proceeding  should  address  ratemaking 
issues.  Duke  Power  argues  that  most 
state  commissions  look  to  generally 
accepted  accounting  principles 
(GAAP)  as  reflected  in  the  USofA  to 
provide  a  framework  for  cost  recovery. 


'"GAAP  is  a  technical  term  in  financial 
accounting.  GAAP  encompasses  the  conventions, 
rules  and  procedures  necessary  to  define  accepted 
accounting  practices  at  a  particular  time.  GAAP 


NRECA  urges  the  Commission  to 
imdertake  the  task  of  allocating 
compliance  costs  and  cost  savings 
between  ratepayers  and  stockholders 
and  among  classes  of  ratepayers  of 
multi-jurisdictional  utilities.  NRECA 
states  that,  because  of  possible 
regulatory  tension  among  the  state 
commissions  in  such  situations,  the 
Commission  is  imiquely  able  to  perform 
this  task. 

Commission  Response.  The 
Commission  imderstands  the  need  for 
the  eventual  development  of  a 
ratemaking  framework  for  allowances, 
but  declines  to  prescribe  such  a 
framework  in  this  final  rule.  'The  NOPR 
did  not  propose  a  ratemaking  framework 
and  did  not  solicit  comments  on  that 
subject.  Most  commenters  did  not 
address  the  subject.  Moreover,  the  bulk 
of  the  cost  of  allowances  and 
compliance  will  be  within  the 
ratemaking  jurisdiction  of  the  various 
States  and  not  this  Commission.  There 
is  not  likely  to  be  a  single  ratemaking 
framework  appropriate  in  each  and 
every  ratemciking  jurisdiction  for 
utilities  subject  to  this  Commission’s 
accounting  jurisdiction. 

The  Commission  does,  however,  have 
accounting  jurisdiction  over  almost  the 
entire  industry  involved  with 
allowances  emd  this  rulemaking  was 
initiated  to  meet  the  need  for  timely 
action  on  accounting  issues.  As  stated  in 
the  NOPR,  this  rule  is  intended  to 
provide  useful  financial  and  statistical 
information  to  users  of  a  utility’s 
financial  statements  by  establishing 
uniform  accounting  and  reporting 
requirements  for  allowance  transactions. 
The  rule  is  “rate  neutral”  in  that  the 
prescribed  accounting  will  reflect  the 
economic  effects  of  whatever 
ratemaking  treatment  is  granted.  'The 
rule  does  not  dictate  or  favor  one 
particular  rate  treatment  over  another. 
The  Commission  sees  no  need  to 
expand  the  scope  of  this  accounting  rule 
for  the  rate  issues  raised  by  the 
commenters.  The  ratemaking  treatment 
for  allowances  will  be  dealt  with  in 
other  forums. 

B.  Allowance  Classification 
1.  General  Rule 

The  NOPR  proposed  to  classify 
allowances  in  two  new  inventory 
accounts  in  the  “Current  and  Accrued 


incorporates  the  accounting  profession’s  consensus 
at  a  i^icular  time  as  to  which  economic  resources 
and  obligations  should  be  recorded  as  assets  and 
liabilities,  which  changes  in  assets  and  liabilities 
should  be  recorded,  when  these  changes  should  be 
recorded,  bow  the  assets  and  liabilities  and  changes 
in  them  should  be  measured,  what  information 
should  be  disclosed  and  how  it  should  be  disclosed 
and  what  financial  statements  should  be  prepared. 
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Assets"  section  of  the  Balance  Sheet: 
Account  158.1,  Allowance  Inventory 
and  Account  158.2,  Allowances 
Withheld.  The  NOPR  e^qplained  that 
using  these  new  accounts  might  avoid 
preconceptions  that  could  arise  about 
the  nattire  of  allowances  if  existing 
accounts  were  used.  The  NOPR  stated 
that  the  new  accounts  would  not  dictate 
any  particular  ratemaking  treatment  and 
thus  would  be  consistent  with  the  goal 
of  establishing  "rate  neutral" 
accounting. 

Commenfers  supporting  the  NOPR. 
NARUC  and  the  Florida  ^mmission 
support  the  creation  of  the  new 
accounts.  The  Florida  Commission 
states  that  the  new  accounts  are 
theoretically  supportable  and 
compatible  with  foreseeable  ratemaking 
treatments  in  Florida. 

APPA  also  supports  the  new 
accounts,  stating  that  separate  accounts 
for  allowances  will  facilitate  regulatory 
review  of  allowance  trading  and  use. 
APPA  states  that  the  new  accounts 
would  maintain  account  specificity  in 
formula  rates  and  avoid  lengthy 
interrogatories  to  identify  such  costs. 

Exceptions  for  State  ratemaking.  The 
Illinois  Commission  argues  that  utilities 
with  primary  rate  jurisdiction  at  the 
state  level  should  be  allowed  to  modify 
the  Commission’s  accounting  to 
conform  to  state  requirements.  The 
Illinois  Commission  asserts  that  state 
regulators  may  wish  to  allow  recovery  of 
allowance  costs  through  a  fuel  clause 
and  that  such  recovery  in  Illinois  is 
allowed  only  for  costs  cleared  through 
Account  151.  The  Illinois  Commission 
argues  that  costs  recorded  in  the  new 
accounts  may  not  be  recoverable  in  the 
fuel  clause  in  Illinois  absent  a  change  in 
state  law. 

Similarly,  EEI  and  others  assert  that 
utilities  should  be  allowed  to  use  the 
accounting  required  by  a  state 
commission  of  primary  jurisdiction 
instead  of  the  Commission’s  accounting 
rules.  Kentucky  Utilities  argues  that 
federal  and  state  jurisdictional 
differences  should  be  minimized, 
whenever  possible,  in  order  to  avoid  the 
need  for  "two  sets  of  books.”  Kentucky 
Utilities  asserts  that  maintaining 
multiple  records  for  similar  items  would 
add  to  the  burden  of  recording  and 
reporting  accounting  transactions. 

Classification  as  fuel.  A  number  of 
commenters  propose  to  classify 
allowances  in  a  new  subaccount  of 
Accoxmt  151,  Fuel  Stock,  primarily 
because  this  treatment  would  allow  fuel 

"Allegheny  Power.  American  Gas  Association, 
Commonwealth  Edison,  Con  Edison,  Kentucky 
Utilities  and  PacifiCorp. 


clause  recovmy  of  allowance  costs. 
Delmarva  Power,  for  example,  argues 
that  the  cost  of  allowances  will  be  a 
necessary  part  of  the  cost  of  fuel  stock. 
Potomac  Electric  states  that  the  fuel 
clause  should  be  used  for  all 
compliance  costs,  including  all  gains 
and  losses  from  allowance  trades, 
because  the  least  cost  approach  to 
CAAA  compliance  combines  fuel 
switching  and  allowance  purchases. 

EEI  argues  that  using  the  fuel  clause 
would  avoid  the  frequent  and  costly  rate 
cases  otherwise  needed  to  track  possibly 
volatile  and  unpredictable  costs  and 
benefits.  EEI  asserts  that  using  a  new 
subaccount  within  an  existing  account 
could  avoid  possibly  expensive 
renegotiations  and  litigation  over 
existing  contracts. 

PSI  Energy  argues  that  using  fuel 
subaccounts  for  allowances  would  not 
violate  the  goal  of  rate  neutrality 
because  regulatory  commissions  will 
thoroughly  review  any  proposed 
ratemaking  for  allowances,  even  if 
allowance  costs  are  recorded  in  fuel 
subaccounts.  Similarly,  Wisconsin 
Public  Service  argues  that  fuel 
subaccounts  could  accommodate  a 
regulatory  decision  to  treat  allowances 
differently  from  fuel  for  ratemaking 
purposes. 

Centerior  supports  classifying 
allowances  in  existing  Account  151, 

Fuel  Stock.  According  to  Centerior,  the 
Commission  has  offer^  no  concrete 
evidence  that  using  the  existing 
inventory  account  for  fuel  would 
suggest  a  predisposition  to  a  particular 
ratemaking  treatment. 

The  North  Carolina  Staff  opposes  the 
use  of  fuel  inventory  accounts  for 
allowance  costs,  arguing  that  allowances 
are  not  fuel  and  are  not  closely  enough 
related  to  fuel  to  be  recorded  in  fuel 
accounts.  The  North  Carolina  Staff 
asserts  that  the  integrity  of  the  fuel 
inventory  accounts  should  not  be 
compromised  simply  to  facilitate  certain 
ratemaking  procedures. 

The  Wisconsin  Municipal  Group^^ 
argues  that  allowance  costs  are 
ineligible  for  fuel  clause  treatment  and 
that  the  Commission  should  not  waive 

’^EEI,  American  Gas  Association,  Allegheny 
Power,  Baltimore  Gas  A  Electric,  Cincinnati  Gu  A 
Electric,  Central  A  South  West,  Consumers  Power, 
Delmarva  Power,  lES  Industries,  Ohio  Edison,  Penn 
Power,  P)M,  Potomac  Electric,  KEAG,  PSI  Energy 
and  Wisconsin  Public  Service. 

*^The  Wisconsin  Municipal  Group  consists  of 
many  of  the  wholesale  customers  of  Wisconsin 
Electric  Power  Company,  Wisconsin  Power  A  Light 
Company,  Wisconsin  Public  Service  Corporation, 
and  Northern  States  Power  Company  (Wisconsin). 
The  group  is  made  up  of  43  munici^ities,  4 
cooperatives,  and  2  municipal  electric  companies, 
whidi  in  turn  are  made  up  of  an  additional  32 
municipalities. 


its  regulations  to  allow  such  treatment. 
The  Wisconsin  Municipal  Group  asserts 
that  allowance  costs  have  nothing  to  do 
with  the  cost  of  fuel  and,  thus,  should 
not  be  recovered  through  the  foel 
clause. 

Classification  as  plant  cost.  Con 
Edison  asserts  that  allowance  costs 
relate  more  to  plant  than  fuel.  Con 
Edison  states  that  allowances  bought  or 
sold  by  a  utility  result  principally  from, 
or  are  a  trade-off  for,  plant  capital 
expenditures.  Con  Edison  states  that  the 
ne^  for  allowances  could  be  reduced 
by  fuel  switching,  but  even  this 
alternative  is  a  trade-off  against  plant 
capital  expenditures. 

Wisconsin  Electric  argues  that 
allowances  should  be  classified  as  plant 
costs  in  existing  Account  303, 
Miscellaneous  Intangible  Plant,  which 
includes  "the  cost  of  patent  rights, 
licenses,  privileges  and  other  intangible 
property  necessary  or  valuable  in  the 
conduct  of  utility  operations  *  *  *.’’  In 
support,  Wisconsin  Electric  asserts  that 
an  allowance  is  an  intangible  item  with 
an  undetermined  life  (since  it  may  be 
used  in  any  year  after  issuance). 
Wisconsin  Electric  argues  that  inventory 
accounts,  on  the  other  hand,  generally 
include  physical  materials  that  will 
used  within  the  next  year. 

Duke  Power  questions  whether 
allowances  should  be  classified  in  a 
work-in-progress  account  similar  to 
Account  107,  Construction  Work  In 
Progress,  or  Account  120.1,  Nuclear 
Fuel  In  Process.  Duke  Power  argues  that 
a  work-in-progress  accoimt  would  allow 
for  the  accrual  of  carrying  costs  for  what 
could  be  sporadic  expenditures  for 
allowances. 

Other  classifications.  Virginia  Power 
argues  that  allowances  should  be 
classified  based  on  the  economics  of  the 
imderlying  transaction.  Virginia  Power 
argues,  for  example,  that  the  cost  of 
allowances  obtained  in  fuel-related 
trades  should  be  included  in  the  invoice 
price  of  fuel  in  Account  151,  Fuel  Stock. 
Virginia  Power  cites  the  example  of  a 
coal  supplier  who  bundles  allowances 
with  a  sale  of  high  sulfur  coal.  Virginia 
Power  argues  that  using  these 
allowances  is  integral  to  burning  this 
particular  coal  and  that  the  accoimting 
for,  and  the  costs  of.  the  allowances  and 
the  coal  should  not  be  separated. 

AEP  proposes  classifying  allowances 
in  existing  accounts  based  on  the 
ratemaking  for  each  utility,  e.g.,  whether 
allowances  are  treated  for  ratemaking 
purposes  as  plant-related  or  foel-related. 
Under  this  approach,  AEP  argues, 
utilities  could  recover  allowance  costs 
under  existing  account-specific  formula 
rates  without  renegotiating  contracts  or 
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litigating  to  obtain  Commission 
approval. 

Coopers  &  Lybrand  argues  that  a 
utility  that  is  allocated  allowances 
exce^ing  those  needed  for  ciurent  year 
emissions  has  excess  allowances  that 
can  be  sold  immediately  or  carried 
forward  for  future  use  or  sale.  Coopers 
&  Lybrand  asserts  that  only  these  excess 
allowances  should  be  recorded  as  assets, 
with  income  recognized  in  the  year  they 
are  allocated  but  not  used,  since  they 
represent  a  probable  future  economic 
benefit.  Coopers  &  Lybrand  argues  that 
using  an  inventory  accoimt  is 
inappropriate  because  allowancec  are 
more  analogous  to  financial 
instruments.  Coopers  &  Lybrand 
supports  the  creation  of  new  accounts, 
but  believes  they  should  more 
appropriately  reflect  the  marketable 
nature  of  allowances. 

The  Michigan  Staff  recommends 
requiring  utilities  to  maintain  records 
for  Accounts  158.1  and  158.2  by 
affected  generating  vmit.  if  known.  The 
Michigan  Staff  argues  that  this 
information  will  permit  matching  of 
allowances  to  expenditures  incurred  to 
reduce  emissions  and  thus  facilitate 
favorable  ratemaking  and  tax  treatment. 

Long-term  asset  classification.  NYDPS 
and  others  propose  the  creation  of  a 
separate  inventory  account  for 
allowances  that  cannot  or  will  not  be 
used  in  the  current  year,  with 
allowances  being  reclassified  to  current 
assets  when  they  are  estimated  to  be 
used  in  the  current  year.  NYDPS  argues 
that  this  approach  comports  with  GAAP 
and  specifically  with  Accounting 
Research  Bulletin  No.  43,  which  defines 
a  ciirrent  asset  as  one  "expected  to  be 
realized  *  •  •  or  consumed  during  the 
normal  operating  cycle  [generally  one 
year).”  **  NYDPS  argues  that  regulators 
may  be  reluctant  to  permit  rate  base 
inclusion  of  allowances  not  usable  until 
years  later. 

Arthur  Andersen,  AICPA  and  Gulf 
States  support  the  creation  of  an 
account  similar  to  the  accoimt  for 
nuclear  fuel.  Arthur  Andersen  argues 
that  many  purchased  allowances  will 
not  be  us^  in  the  current  operating 
cycle  and,  thus,  under  Accounting 
Research  Bulleting  No.  43,  are  not  a 
current  asset  and  cannot  be  treated  as 
inventory. 

Price  Waterhouse,  EEI,  Allegheny  Power. 
Atlantic  Electric.  Gulf  States  and  Potomac  Electric. 

’■Accounting  Research  Bulletin  No.  43, 
Restatement  and  Revision  of  Accounting  Research 
Bulletins,  Ch.  3, 1 4,  in  Accounting  Statements — 
Originial  Pronouncements  (1991). 


Allowances  purchased  for 
speculation.  AICPA  and  others argue 
that  allowances  purchased  for 
speculative  purposes,  instead  of  as  a 
hedge  against  price  increases  on 
allowances  needed  for  operational 
purposes,  should  be  recorded  in 
Account  124,  Other  Investments. 

Ckimmission  response.  In  the  NOPR, 
the  Commission  stated  that  the  purpose 
of  this  rule  is  to  provide  guidance, 
imiformity  and  consistency  in 
accoimting  and  reporting  for  allowance 
transactions.^'  As  reiterated  above,  this 
rule  is  not  intended  to  prescribe  the 
ratemaking  treatment  for  allowances  or 
bar  regulatory  commissions  from 
adopting  any  particular  ratemaking 
treatment. 

The  Commission  will  not  adopt  the 
recommendation  of  a  number  of 
commenters  that  utilities  should  be 
allowed  to  use  the  accounting  required 
by  a  state  commission  of  primary 
jurisdiction,  instead  of  the 
Commission’s  accounting  rules. 

Uniform  accounting  is  a  linchpin  of 
effective  regulation  of  the  public  utility 
industry.'®  The  Commission  does  not 
think  it  is  in  the  public  interest  to  allow 
the  use  of  alternative  accounting 
practices  because  of  diverse  state 
ratemaking  practices. 

Upon  reviewing  the  comments,  the 
(Commission  finds  that  the  proposed 
new  allowance  accounts  (Accounts 
158.1  and  158.2)  will  best  meet  the 
stated  objectives.  Although  allowances 
have  characteristics  that  could  support 
several  different  classifications, 
including  classification  as  fuel  or 
financial  instruments,  allowances  are 
distinguishable  ffom  any  of  these. 
Allowance  usage  is  only  one  of  several 
possible  components  of  a  utility’s 
overall  CAAA  compliance  strategy:  the 
cost  of  each  component  should  be 
classified  separately  from  the  cost  of 
other  components  [e.g.,  capital  and 
operating  costs  for  scrubbers,  fuel  costs 
firom  fuel-switching,  purchased  power 
costs).  Because  allowances  are  so 
different  firom  the  other  categories,  the 

’■Arthur  Andersen,  Deloitte  ft  Touche,  EEI, 
Atlantic  Electric.  Centerior,  Conunonwealth  Edison, 
Florida  Power  k  Light  and  PSl  Energy. 

”FERC  Statutes  and  Regulations  f  32,461  at 
32,574. 

’■S.  Rep.  No.  621,  74th  C>>ng.,  1st  Sess.  (1935) 
(accompanying  the  bill  which  became  Parts  II  and 
ni  of  the  F^erel  Power  Act)  states:  "Section  301 
[of  the  Federal  Power  Act]  requires  every  licensee 
and  every  public  utility  subject  to  the  act  to  keep 
its  accounts  in  the  maiuier  prescribed  by  the 
Commission:  it  thus  takes  a  long  step  in  the 
direction  of  the  uniform  accounting  which  is  so 
essential  in  the  electric  industry.  Ihe  authority  of 
the  Commission  over  the  accounts  of  companies 
undw  its  jurisdiction  extends  to  the  entire  business 
of  such  companies." 


Ckimmission  believes  they  warrant  their 
own  account  classification. 

Classifying  allowances  into  new 
accounts  will  enhance  the  usefulness  of 
a  utility’s  financial  statements  by 
readily  providing  users  of  those 
statements  with  information  about 
allowances.  Combining  allowances  in 
existing  accounts  developed  for  other 
assets  would  make  full  financial 
disclosure  more  difficult. 

Classifying  allowances  in  new 
accoimts  is  also  consistent  with  the  goal 
of  prescribing  unbiased,  "rate  neutral” 
accounting.  'The  commenters  who  argue 
against  using  new  accounts  suggest  that 
account  classification  influences 
ratemaking.  They  propose  classifying 
allowances  in  existing  accounts  for,  e.g., 
fuel,  in  order  to  facilitate  a  desired 
ratemaking  result.  It  is  not  the 
Commission’s  intention  to  dictate  any 
particular  ratemaking  result  through  this 
accounting  rule.  The  Commission’s 
objective  is  to  provide  sound  and 
uniform  accounting  that  will 
accommodate  whatever  ratemaking 
treatment  is  ultimately  found 
appropriate  in  each  ratemaking 
jurisdiction. 

The  Commission  does  not  believe  that 
using  new  accounts  would  preclude  rate 
recovery  or  cause  utilities  to  incur 
unnecessary  litigation  costs  in  order  to 
recover  their  allowance  costs.  The  use  of 
existing  accounts  could  improperly 
permit  utilities  to  recover  allowance 
costs  under  automatic  adjustment 
mechanisms  or  under  pre-existing 
contracts  without  a  regulatory 
determination  that  allowance  costs 
should  be  recovered  in  such  ways.  The 
use  of  existing  accounts  may  wrongly 
deny  utilities,  their  customers  and  their 
regulators  the  opportunity  to  address 
the  ratemaking  treatment  of 
allowances.'® 

Some  commenters  argue  for  account 
classification  based  on  the  ratemaking 
for  each  utility  or  the  “economics”  of 
the  underlying  transaction.'®  While  the 

’■Some  commenters  argue  for  the  creation  of  an 
allowance  recovery  clause,  like  a  fuel  clause,  that 
would  transfer  the  costs  and  benefits  from  the  sales 
and  use  of  allowances  to  ratepayers.  Others  argue 
for  and  against  fuel  clause  recovery.  The 
Commission  declines  to  address  these  arguments 
here  because  the  scope  of  this  rulemaking  is  limited 
to  accounting  issues. 

■"Virginia  Power  argues,  for  example,  that 
allowances  acquired  in  a  package  with  high  sulfur 
coal  should  be  classified  as  a  component  of  the  cost 
of  fuel,  since  they  are  an  integral  part  of  burning 
this  particular  coal.  This  argument,  however, 
oversimplifies  the  analysis  by  ignoring  other  (actors 
that  also  may  affect  a  utility’s  CAAA  compliance 
strategy.  These  other  factors  include  the  number  of 
allowances  already  held  by  the  utility,  the  degree 
to  which  the  utility  is  controlling  emissions  (e.g., 
with  scrubbers),  and  the  utility's  intended  use  of 
the  allowances  (e.g.,  for  current  or  future  year 
compliance  or  for  speculation). 
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Commission  agrees  that  accounting 
should  accommodate  the  ratemaking 
process  and  reflect  the  economic 
substance  of  transactions,^*  the 
accounting  adopted  in  this  final  rule 
will  accomplish  these  goals  yet  provide 
consistent  and  uniform  accounting 
treatment  of  allowances.  Also, 
separating  allowance  costs  fi'om  the 
other  costs  of  a  transaction  will  offer 
easy  access  to  useful  information  on 
allowances  by  utility  managers, 
regulators  and  other  readers  of  utility 
financial  statements.  Conversely, 
inconsistent  account  classification 
based  on  the  particulars  of  each 
transactions  would  not  provide  the 
uniform  accounting  essential  to  the 
Commission’s  regulation  of  utilities 
and  would  impede  access  to  useful 
information  on  allowances. 

The  Commission  rejects  the  argument 
that  the  relationship  between 
allowances  and  power  generation 
justifies  classifying  allowances  as  fuel. 
Fuel  is  not  the  only  determinant  of 
allowance  usage.  Utilities  will  use 
allowances  based  on  their  SO2  emission 
levels.  Emission  levels,  in  turn,  reflect  a 
number  of  factors,  including  the  use  and 
effectiveness  of  a  utility’s  pollution 
control  equipment,  its  generating 
efficiency  and  mix  at  any  given  time 
and  its  load  dispatching  practices.  Even 
if  a  direct  relationship  could  be  shown 
between  the  amoimt  of  fuel  burned  and 
the  utility’s  emissions,  the  accounting 
result  would  necessarily  be  the  same  as 
that  provided  by  the  rule,  i.e., 
allowances  would  be  charged  to 
expense  based  on  the  amount  of  SO2 
emissions.  The  Commission  sees  no 
advantage,  fi'om  an  accounting 
standpoint,  in  classifying  allowances  as 
fuel. 

On  the  other  hand,  the  comments 
suggest  that  the  major  benefit  to  utilities 
in  classifying  allowances  as  fuel  is  that 
it  will  facilitate  rate  recovery  of 
allowance  costs  (e.g.,  through  fuel 
adjustment  clauses,  account-specific 
formula  rates,  and  other  rate  recovery 
mechanisms).  However,  as  explained 
above,  facilitating  rate  recovery  is  not  a 
valid  basis  for  classifying  allowances  in 
the  fuel  accounts. 

Another  issue  raised  by  commenters 
is  whether  to  use  separate  classifications 
for  current  and  long-term  allowances. 
They  assert  that  allowances  that  will  not 
be  used  during  a  utility’s  normal 
operating  cycle  (generally  one  year)  are 
long-term  assets,  not  current 
inventories.  While  the  Commission 

See  e.g..  Termination  of  Inquiry  on  Accounting 
for  niase-In  Plans.  FERC  Statutes  and  Regulations 
1 35,524,  57  FR  13064  (1992). 

”£.g.,  id.  at  n.l. 


generally  agrees  that  some  allowances 
may  not  be  used  during  a  utility’s 
normal  operating  cycle  and  are  therefore 
long-term  in  nature,  the  Commission 
does  not  find  it  necessary  to  create  new 
accounts  for  separate  classification  of 
such  allowances.  Instead,  the 
Commission  will  require  that  current 
and  long-term  allowances  be  classified 
separately  on  the  balance  sheet  for 
reporting  purposes  only. 

Reclassification  for  reporting  purposes 
will  achieve  the  correct  balance  sheet 
categorization  of  non-current 
allowances  without  imposing  additional 
accounting  burdens  on  utilities.^^ 

The  Michigan  Stafl  asks  the 
Commission  to  require  utilities  to 
maintain  Accoimts  158.1  and  158.2  by 
affected  generating  unit.  The 
Commission  notes  that  although 
allowances  are  initially  allocated  based 
on  the  emission  levels  of  specific 
generating  units,  allowances  can  be 
used  for  any  unit  owned  or  operated  by 
the  same  person.  The  Commission  does 
not  perceive  the  merits  of  classifying 
allowances  by  affected  generating  imit 
and  declines  to  require  this  approach. 
Nothing  in  this  rule,  however,  would 
prohibit  a  utility  from  maintaining  any 
additional  level  of  detail  deemed 
necessary  in  subsidiary  records, 
including  information  on  allowances  by 
affected  generating  unit. 

A  number  of  commenters  assert  that 
the  prescribed  accounting  must  first  be 
consistent  with  GAAP  for  non-regulated 
enterprises  and  then  reflect  the  eflects  of 
regulation  in  accordance  with  Statement 
of  Financial  Accounting  Standards  No. 

71  of  the  Financial  Accounting 
Standards  Board  (FASB).”  The 
Commission  disagrees.  To  carry  out  its 
responsibilities  imder  the  Federal  Power 
Act  (FPA)  and  the  Natural  Gas  Act 
(NGA),  the  Commission  has  been  given 
authority  to  prescribe  accoimting  and 
financial  reporting  requirements  for 

Reclassification  only  for  balance  sheet 
purposes  is  not  unique.  The  USofA  already 
provides  for  reclassification  at  the  balance  sheet 
date  for  certain  accounts.  For  example,  see  Account 
164.1,  Gas  Stored  Underground-Current,  and 
paragraph  A  of  Account  166,  Advances  for  Gas 
Exploration,  Development,  and  Production,  18  CFR 
part  201  (1992).  For  allowances,  the  Commission  is 
simply  requiring  use  of  the  same  account  numbers 
for  both  current  and  non-current  allowances. 

FASB,  Statement  of  Financial  Accounting 
Standards  No.  71,  Accounting  for  the  Effect*  of 
Certain  Types  of  Eegulation  (1982),  in  Accounting 
Statements — Origii^  Pronouncements  (1991). 

Since  1973,  the  Securities  and  Exchange 
Commission  has  recognized  FASB  as  the  designated 
organization  in  the  private  sector  responsible  for 
establishing  accounting  and  reporting  standards. 
FASB’s  purpose  is  to  establish  and  improve 
standards  of  financial  accounting  and  reporting  for 
the  guidance  and  education  of  the  public,  including 
issuers,  auditors  and  users  of  financial  information. 


jurisdictional  companies.*”  The 
Commission,  for  ratemaking  and  other 
purposes,  needs  financial  statements 
that  allow  it  to  determine  the  current 
cost  of  service  and  to  monitor  past 
performance  under  approved  rates.*”  If 
GAAP  conflicts  with  the  accounting  and 
financial  reporting  needed  by  the 
Commission  to  fulfill  its  statutory 
responsibilities,  then  GAAP  must  yield. 
GAAP  cannot  control  when  it  would 
prevent  the  Commission  fiom  carrying 
out  its  duty  to  provide  jurisdictional 
companies  with  the  opjiortunity  to  earn 
a  fair  return  on  their  investment  and  to 
protect  ratepayers  fiom  excessive 
charges  and  discriminatory  treatment. 

Having  said  this,  the  Commission 
notes  that  its  accounting  rules  are,  with 
limited  exceptions,  consistent  with 
GAAP.**  Any  exceptions  are  necessary, 
in  the  Commission’s  view,  to  provide 
for  appropriate  recognition  of  assets, 
liabilities  and  equity  capital,  and  for 
proper  matching  of  revenues  and  costs. 
The  Commission’s  authority  to  prescribe 
the  accounting  needed  or  appropriate 
for  regulatory  purposes  under  the  FPA 
and  NGA  is  unambiguous.  Thus,  while 
the  (Commission  believes  the  accounting 
prescribed  in  this  rule  is  generally 
consistent  with  GAAP  for  non-regulated 
entities,  any  differences  from  GAAP  are 
needed  or  appropriate  in  order  for  the 
Commission  to  fiilfill  its  statutory 
duties.  For  these  reasons,  the 
Commission  declines  to  explicitly  adopt 
FASB  pronouncements  as  requirements 
subsumed  in  the  USofA,  as  some 
commenters  seem  to  suggest. 

A  number  of  commenters  urge  the 
Commission  to  segregate  allowances 
obtained  for  speculative  purposes  from 
those  obtained  for  compliance  purposes. 
Although  the  NOPR  stated  that 
speculative  allowances  should  not  affect 
inventory  pricing  since  they  do  not 
relate  to  utility  operations,*”  it  did  not 
propose  sepeuate  accoimt  classification 
for  such  allowances.  EEI  and  others 
recommend  that  speculative  allowances 
be  classified  as  investments  in  Account 
124,  Other  Investments,  with  any  gains 
on  losses  on  disposition  recorded 

See  Sections  301,  302  and  304  of  the  FPA,  16 
U.S.C  $$  825,  82S«  and  82Sc  (1988).  and  Sections 
8,  9  and  10  of  the  NGA.  15  U.S.C.  $S  717g,  717h 
and  7171  (1988).  See  also  15  U.S.C.  S  79t(b)  (1988). 

^  See  Notice  of  Inquiry  on  Accounting  for  Phase- 
In  Plaiu,  FERC  Statutes  and  Regulations  f  35,521  at 
35,666-67,  53  FR  20496  (1988). 

See  Statement  of  Policy  on  Post-Employment 
Benefits  Other  Than  Pensions,  61  FERC  1 61,330  at 
62,201  (1992). 

^■FERC  Statutes  and  Regulations  1 32,481  at 
32,579. 
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“below-the-line.”  **  The  commenters 
assert  that  separate  account 
classification  is  needed  to  avoid 
inappropriate  costing  of  allowances 
used  for  compliance  purposes  and  to 
distinguish  speculative  dlowances  for 
ratemaking  purposes.  The  Commission 
agrees  and  will  recmire  that  allowances 
obtained  for  speculative  purposes  be 
accotmted  for  as  investments  in 
Account  124.  Any  costs  or  benefits 
incmred  or  reali;^  through 
transactions  involving  speculative 
allowances,  including  gains  or  losses  on 
disposition  of  such  aUowances,  should 
be  charged  or  credited  to  Account  421, 
Miscellaneous  Nonoperating  Income,  or 
Account  426.5,  Other  Deductions,  as 
appropriate.  As  with  other  aspects  of 
this  final  rule,  however,  this  accoimting 
troatment  would  not  be  dispositive  of 
the  ratemaking  treatment  for  such  costs 
and  expenses. 

2.  Withheld  Allowances 

As  noted  in  the  NOPR,  section  416  of 
the  CAAA  requires  EPA  to  withhold  2.8 
percent  of  the  annual  allocation  of 
allowances,  fm  the  purpose  of  sale  or 
auction  by  EPA.“  The  Commission 
proposed  that,  since  the  utility  cannot 
use  these  withheld  allowances,  they 
should  be  accounted  for  separately  from 
other  allowances  in  Account  158.2, 
Allowances  Withheld. 

Comments.  NARUC,  the  Florida 
Commission  and  the  Georgia 
Commission  support  the  NOPR’s 
proposed  accounting  treatment.  The 
Ohio  stafi  also  agrees  with  using  a 
separate  account  for  withheld 
allowances. 

AICPA,  Deloitte  k  Touche,  Price 
Waterhouse  and  Gulf  States  oppose  the 
creation  of  Account  158.2.  AICPA 
aigues  that  the  account  would  add 
recordkeeping  and  reporting 
requirements  but  may  not  improve  the 
usefulness  of  the  information  provided. 
Price  Waterhouse  argues  that  the 
distinction  between  this  account  and 
Accoimt  158.1,  Allowance  Inventory,  is 
not  important  enough  to  warrant 
separate  accounts  and  that  any  needed 
information  can  be  obtained  ^m  the 
proposed  reporting  requirements. 

Commission  Response.  The 
Commission  believes  that  Account 
158.2  is  needled  to  distinguish  between 
allowances  that  are  eligible  for  the 
utility's  use  and  those  that  are  not. 
Allowances  withheld  by  EPA  may  never 


zo  "Below-the-lioe”  accounts  cmuain  amounts 
that  are  not  operating  income  or  expenses  and, 
therefore,  are  not  gmerally  included  in  rates. 

“FEkC  Statutes  and  Relations  1 32,481  at 
32,582. 


be  available  for  the  utility’s  use  and 
should  not  be  included  with  allowances 
that  are  available  for  use.  Also,  only 
those  allowances  available  for  the 
utility’s  use  should  enter  into  the 
determination  of  the  weighted  average 
cost  of  allowances  used  during  a  period. 
In  the  Commission’s  view,  the 
minimum  amount  of  recordkeeping 
needed  to  maintain  a  separate  account 
for  withheld  allowances  is  worth  the 
benefits  of  improved  information  and 
the  simplification  of  monthly 
computations  of  allowance  inventory 
cost. 

3.  Existing  Contracts 

Since  the  NOPR  proposed  to  create 
new  accounts  for  allowances,  the 
Commission  invited  comments  on 
whether  and,  if  so,  how  the  proposed 
regulations  should  apply  to  existing 
contracts  expressly  based  on  the 
existing  accounts  in  the  USofA,  e.g., 
account-specific  cost-of-service  formula 
rates  or  joint  operatiiig  agreements.^* 

Comments.  NARUCfand  the  Florida 
Commission  support  application  of  the 
final  rule  to  such  contracts,  arguing  that 
contractual  relationships  should  not 
dictate  the  accounting  requirements  of 
the  USofA.  The  Michigan  Stafi  agrees, 
stating  that  existing  contracts  should  be 
amended  to  reflect  the  costs  and 
benefits  realized  from  allowances. 

The  NC  Municipal  Agency  argues  that 
the  final  rule  should  not  afiect  the 
determination  of  rate  matters  under 
existing  agreements.  The  Agency  argues 
that  attempting  to  apply  this  rule  to 
existing  account-specific  contracts 
would  likely  pose  a  substantial  risk  of 
unpredictable  and  improper  outcomes, 
including  the  risk  of  disturbing  the 
economic  balance  underlying  existing 
formulas  or  agreements.  ’The  Agency 
argues  that,  if  the  final  rule  applies  to 
existing  contracts,  and  the  Commission 
decides  to  account  for  allowances  by 
revising  accounts  already  included  in 
existing  agreements,  the  Commission 
should  state  that  its  revision  of  those 
accounts  will  “r80i>en”  all  afiected  rate 
agreements.  If  this  were  done,  the 
Agency  argues,  the  afiected  parties 
could  then  reaffirm  or  renegotiate  their 
arrangements  or,  if  needed,  seek  a 
Commission  resolution  of  disputed 
issues. 

NRECA  argues  that  the  final  rules 
should  not  apply  automatically  to 


Withheld  allowances  will  be  oHoed  by  EPA  for 
sale  or  auction.  Any  allowances  not  sold  or 
auctioned  will  revort  to  the  utility  from  which  they 
were  withheld.  When  such  allowances  become 
available  for  the  utility’s  use.  they  should  be 
transferred  to  Account  158.1. 

”fE8C  Statutes  and  Regulations  1 32,481  at 
32,578. 


existing  contracts  with  account-specific 
rates.  NRECA  argues  that  to  do  so  would 
be  tantamount  to  retroactive  ratraialdng. 

The  Georgia  Commission  argues  that, 
for  existing  wholesale  formula  rates,  the 
Commission  could  mandate  a  cost 
recovery  framework  allowing  recovery 
of  costs  recorded  in  new  accounts  that 
would  have  been  included  in  the 
formula  if  the  accoimts  existed  when 
the  contracts  were  executed.  The 
Georgia  Commission  argues  that, 
otherwise,  these  contracts  will  need  to 
be  modified. 

Several  commenters  recommend 
avoiding  complications  with  existing 
contracts  by  classifying  allowances  in 
existing  accoimts.  instead  of  new 
accounts.  AEP  argues  that,  in  order  for 
utilities  to  recover  allowance  costs 
under  existing  account-specific  formula 
rates  without  renegotiations  or 
litigation,  allowances  should  be 
classified  in  existing  accounts  based  on 
the  ratemaking  adopted  for  each  utility. 
Atlantic  Electric  and  Gulf  States  ask  the 
Commission  to  use  existing  accoimts  in 
prescribing  a  cost  recovery  framework 
for  existing  formula  rates.  PSI  Energy 
asserts  that,  to  ease  the  transition  for 
companies  with  existing  accoimt- 
specific  contracts,  allowances  should  be 
recorded  in  subaccounts  of  existing 
accounts.  If  the  Commission  uses  new 
accounts,  AEP  and  Gulf  States  ask  the 
Commission  to  automatically  amend 
existing  commission-approved 
contracts. 

If  new  accounts  are  used  for 
allowances,  EEI,  Duke  Power,  PSI 
Energy,  Southern  Company  and  Virginia 
Power  argue  that,  for  existing  contracts 
intended  to  recover  system  average 
costs,  the  Commission  should  specify 
that  the  return  of  and  return  on  the 
prudently  incurred  costs  of  complying 
with  the  CAAA  should  be  included  in 
the  determination  of  costs  to  be 
recovered,  even  though  the  costs  are 
recorded  in  new  accounts  not  listed  in 
the  contracts.  EEI  and  Southern 
Company  assert  that,  when  pricing 
mechanisms  are  intended  to  recover  the 
cost  of  specific  units  instead  of  system 
average  costs,  the  final  rule  should 
allow  economic  value  to  be  charged  in 
appropriate  instances. 

The  Ohio  Stafi  recommends  that  the 
parties  to  existing  contracts  should  be 
required  to  keep  sufficient  information 
on  allowance  trades  so  that  when  an 
order  is  issued,  amounts  can  be 
reclassified  in  the  new  accounts. 

Commission  Response.  As  an  initial 
matter,  the  Commission  holds  that 
allowance-related  costs  should  be 
accounted  for  as  prescribed  in  this  rule 
even  if  service  is  provided  under  an 
existing  contract.  In  light  of  the  need  for 
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accounting  uniformity  and  consistency, 
the  fact  that  service  is  being  provided 
imder  existing  contracts  does  not 
warrant  an  exception  from  this  rule. 

The  more  fundamental  issue  raised  by 
the  commenters  is  whether  the 
Commission,  in  this  rulemaking,  should 
seek  to  resolve  all  uncertainly  on  the 
ratemaking  for  such  costs  under  existing 
contracts.  The  Commission  believes  that 
issuing  an  edict  in  this  rulemaking  on 
the  recovery  of  allowance  costs  under 
existing  contracts  would  not  be  in  the 
public  interest.  Trying  to  resolve  all 
uncertainty  about  ratemaking  for 
allowance  costs  under  existing  contracts 
would  contravene  the  Commission’s 
“rate  neutrality”  intent  and,  on  the 
record  here,  would  likely  generate 
considerable  confusion.  If  the 
Commission  in  this  proceeding  were  to 
order  the  automatic  inclusion  of 
allowance  costs  in  existing  contracts, 
there  could  be  unintended  effects  on 
cost  determinations  and  responsibilities 
under  existing  contracts.  At  least  at  this 
time,  the  better  course  is  for  affected 
parties,  if  necessary,  to  renegotiate  their 
contracts  to  provide  for  a  consensual 
treatment  of  the  costs  and  benefits  of 
allowances,  and  to  frle  such  changes 
pursuant  to  part  35  of  the  Commission’s 
regulations. 

C.  Valuation  of  Allowances 
1.  General  Rule — Historical  Cost 

The  Commission  proposed  in  the 
NOPR  to  measure  the  value  of 
allowances,  as  a  general  rule,  based  on 
historical  cost.^®  The  NOPR  defined 
historical  cost  as  the  amount  of  cash  or 
its  equivalent  paid  to  acquire  an  asset, 
i.e.,  its  historical  exchange  price.  Under 
this  approach,  allowances  obtained  from 
EPA  at  no  cost  to  the  recipient  would  be 
recorded  at  zero  cost,  while  purchased 
allowances  would  be  recorded  at  their 
historical  exchange  price. 

Support  for  the  NOPR.  Many 
commenters  support  the  use  of 
historical  cost.^  The  Department  of 
Energy  states,  for  example,  that 
historical  cost  satisfies  accounting 
disclosure  needs,  yet  allows  for 
independent  ratemaking  treatment  for 
allowances.  APPA  asserts  that  any  cost 
basis  other  than  historical  cost  may  lead 
to  miscalculation  of  rate  base.  APPA 
argues  that  recording  allowances  at  fair 
value  could  unjustifiably  overstate  a 


i^FERC  Statutes  and  Requirements  1  32,481  at 
32,576-77. 

Department  of  Energy  NARUC,  the  Florida 
Commission,  the  Georgia  Commission,  the  Illinois 
Commission,  AICPA,  Arthur  Andersen,  Baltimore 
Gas  &  Electric,  Centerior,  Central  &  South  West,  Con 
Edison,  Delmarva  Power,  Gulf  States,  Virginia 
Power,  Wisconsin  Electric,  Wisconsin  Public 
Service,  APPA  and  the  American  Gas  Association. 


utility’s  assets  and  operating  expenses. 
The  American  Gas  Association  states 
that  historical  cost  is  appropriate  for 
valuing  all  allowances  and  in  consistent 
with  valuations  used  for  most  other 
lated  assets,  including  inventory, 
isconsin  Public  Service  states  that 
using  measures  other  than  historical 
cost  would  raise  verification  issues 
because  the  allowance  market  is 
unlikely  to  be  highly  developed  by  the 
time  allowances  must  be  initially 
recorded.  Wisconsin  Public  Service 
asserts  that  other  measures  would  likely 
require  utilities  to  record  significant 
assets  and  offsetting  regulatory 
liabilities.  Wisconsin  Public  Service 
asserts  that  the  confusion  caused  by 
recording  large  assets  and  offsetting 
liabilities  for  allowances  would 
outweigh  any  benefits  derived. 

Deloitte  & 'Touche  supports  the  use  of 
historical  cost  for  allowances  awarded 
by  EPA  at  zero-cost,  stating  that  this 
approach  is  consistent  with  GAAP. 
E)etoitte  &  Touche  also  states,  however, 
that  these  allowances  will  have 
significant  economic  value,  based  on  the 
market  price  for  traded  allowances. 
Deloitte  &  Touche  asserts  that  using 
historical  cost  for  a  valuable  economic 
asset  such  as  zero-cost  allowances  might 
not  present  users  of  financial  statements 
and  regulators  with  useful  and  relevant 
financial  information.  Thus,  E)eloitte  & 
Touche  urges  the  Commission  to 
undertake  a  study  of  this  issue. 

Decline  in  value  of  allowances.  GPU 
argues  that  if  historical  cost  is  used,  the 
final  rule  should  address  the  issue  of 
market  value  declines.  GPU  proposes 
that  the  excess  of  cost  over  market 
which  is  deemed  significant  and 
permanent  should  not  be  written  off  to 
the  income  statement,  but  should 
remain  on  the  balance  sheet  emd  be 
expen.sod  when  charged  to  ratepayers  in 
the  ratemaking  process  or  determined  to 
be  uncollectible. 

Atlantic  Electric  assorts  that 
technological  advances  could  reduce  the 
value  of  allowances  held  in  inventory 
and  argues  that  this  event  should  be 
given  accounting  recognition.  Atlantic 
Electric  believes  that  the  accounting 
should  reflect  the  ‘Tower  of  cost  or 
market.” 

Allowances  from  overcompliance. 

The  Ohio  Staff  asserts  that  the  NOPR 
did  not  adequately  address  the 
accounting  for  allowances  fr^d  up  by 
overcompliance,  i.e.,  whether  the  cost  of 
overcompliance  should  be  reflected  in 
the  cost  of  allowances.  The  Ohio  Staff 
asks:  what  is  the  cost  of  allowances 
freed  up  by  overcompliance;  how 
should  the  costs  be  determined;  and 
where  should  these  allowances  be 
recorded? 


Indirect  costs.  The  Ohio  Staff  suggests 
that  the  cost  of  purchased  allowances 
should  include  costs  directly  related  to 
purchasing  specific  allowances.  The 
Ohio  Staff  asserts  that  costs  not  directly 
related  to  purchasing  specific 
allowances  should  Im  expensed  in  the 
period  in  which  they  are  incurred. 
Similarly.  Atlantic  Electric  asserts  that 
certain  "handling”  and  administrative 
costs  incurred  in  acquiring  allowances 
should  be  included  in  allowance  costs. 
Pennsylvania  Power  &  Light  asserts  that 
allowance  costs  should  include  the 
costs  of  acquiring,  maintaining  and 
disposing  of  allowances,  e.g.,  broker 
fees,  incentive  bonuses  and  selling 
commissions. 

Fair  value.  AEP  supports  using  fair 
value  instead  of  historical  cost  when 
doing  so  is  needed  to  allocate 
compliance  costs  equitably  to  all 
ratepayers.  AEP  agrees  with  using 
historical  cost  for  purchased  allowances 
but  argues  that  using  this  method  for 
allowances  allocated  by  EPA  at  zero  cost 
may  send  the  wrong  signal  to  regulators, 
i.e.,  that  allocated  allowances  always 
should  be  valued  at  zero.  AEP  asserts 
that  this  approach,  if  used  for 
ratemaking,  could  distribute  compliance 
costs  inequitably  between  ratepayers 
and  could  discourage  allowance  trades 
between  affiliates  in  least  cost 
compliance  strategies  and  among  non¬ 
affiliates  in  a  power  pool. 

AEP  asserts  that  using  historical  cost 
for  allocated  allowances  is  contrary  to 
Accounting  Principles  Board  (APB) 
Opinion  No.  29  and  a  recent  FASB 
exposure  draft  on  accounting  for 
contributions.^®  According  to  AEP,  both 
documents  support  the  use  of  fair  value 
in  accoimting  for  assets  received  in 
nonmonetary  transactions. 

Coopers  &  Lybrand  argues  that 
allocated  allowances  should  initially  be 
recorded  at  current  market  value,  with 
credits  to  operating  expenses,  and 
thereafter  "marked  to  market.” 

Coopers  &  Lybrand  agrees  with 
recording  purchased  allowances  at  cost, 
but  proposes  that  they  also  be  later 
"marked  to  market,”  i.e.,  valued  at 


^^FASB,  Accounting  Principles  Board  Opinion 
No.  29,  Accounting  for  Nonmonetary  Transactions, 
in  Accounting  Standards — Original 
Pronouncements  (1991). 

^"FASB  Exposure  Draft  on  Accounting  for 
Contributions  Received  and  Contributions  Made 
and  Capitalization  of  Works  of  Art,  Historical 
Treasures  and  Similar  Assets,  File  Reference  No. 
096-B  (October  1990). 

Coopers  k  Lybrand  actually  applies  its 
recommendation  only  to  “excess"  allowances,  i.e., 
allowances  allocated  in  a  given  year  but  not  needed 
to  offset  the  recipient’s  emissions  in  that  year. 
Coopers  k  Lybrand  argues  that  no  accounting 
recognition  is  needed  for  allowances  used  to  offset 
emissions  in  the  year  in  which  the  allowances  are 
allocated. 
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current  market  price.  Coopers  & 

Lybrand  asserts  that  this  method  would 
prevent  utilities  from  recognizing  the 
gain  on  sale  of  imused  allocated 
allowances,  accumulated  over  time, 
entirely  in  the  period  of  the  sale. 

Coopers  ft  Lybrand  argues  that  this 
method  also  provides  the  most  relevant 
information  about  the  utility’s  available 
allowances  at  each  reporting  date  and 
about  gains  and  losses  incurred  during 
the  reptorting  period.  Coopers  ft  Lybrand 
states  that  the  “marked  to  market” 
method  depends  upcm  the  development 
of  a  market  which  will  allow  fair  value 
to  be  determined  within  reasonable 
limits. 

Rate  considerations.  EEI  agrees  with 
using  historical  cost  for  pun^ased 
allowances  and  states  that  most  EEI 
members  agree  that  allowances 
allocated  by  EPA  at  no  cost  should  be 
recorded  at  zero  cost.  EEI  and  others^ 
argue,  however,  that  the  economic  value 
of  allowances  should  be  reflected  in  the 
pricing  of  allowances  used  in  sales  for 
resale  and  in  the  operation  of  pmwer 
pools.  EEI  asserts  that  utilities  should  be 
allowed  to  recover  a  fair  share  of  the 
cost  from  wholesale  customers  in  order 
to  properly  compensate  retail 
customers,  many  of  whom  will  face  rate 
increases  to  pay  for  scrubbers  or  low 
sulfur  coal.  EEI  argues  that  this  is 
particularly  important  for  allowances 
allocated  by  EPA  at  zero  cost.  EEI  states 
that,  while  these  ratemaking  issues  may 
be  deemed  beyond  the  scope  of  this 
rulemaking,  the  Commission  should  at 
least  discuss  this  generally  so  that 
utilities  will  know  the  likely  results  as 
thw  choose  compliance  strategies. 

Commission  response.  The  great 
majority  of  the  commenters  generally 
favored  using  historical  cost  for  both 
allocated  allowances  and  purchased 
allowances.  For  the  reasons  given  in  the 
NOPR  and  those  dted  by  the 
commenters,  the  Commission  believes 
that  historical  cost  is  the  appropriate 
measure  of  the  accounting  value  of 
allowances.  Historical  cost  is  the 
primary  measurement  used  in  the 
USofA,  as  well  as  GAAP,  for  recording 
intangibles  and  most  other  utility 
assets.^*  Historical  cost  also  is  readily 
ascertainable,  verifiable  and  free  from 
bias,  and  provides  useful  information  to 
regulators,  investors  and  other  users  of 

^Allegheny  Potrer,  b^wa-nilnoU,  PacifiCoip, 
PJM  and  Wisconsin  Public  Sorvice. 

“Historical  cost”  should  not  be  confused  with 
"original  cost.”  Original  cost,  nrhen  used  in 
connection  with  plwt,  is  the  cost  to  the  first  person 
deroting  the  property  to  public  service.  Historical 
cost  is  the  acquisition  cost  of  assets.  The  historical 
cost  of  purchased  plant  for  a  piditic  utility  would 
be  the  sum  of  the  original  cost  and  any  related 
aoquisitkm  adjustments.  See  16  CFR  Parts  101  and 
201,  Account  114,  Plant  Acquisition  Adjustments. 


a  utility’s  financial  statements.  The 
characteristics  of  historical  cost  make  it 
especially  appropriate  for  use  in 
regulatory  accounting. 

The  use  of  historic^  cost  for 
accoimting  purposes,  however,  is  not 
intended  to  control  or  prejudge  the 
ratemaking  valuation  of  allowances.  The 
Commission’s  determination  in  this  rule 
applies  only  to  the  accounting  for 
allowances. 

To  the  extent  that  using  historical  cost 
for  a  valuable  economic  asset  such  as 
zeroKxist  allowances  is  perceived  as 
limiting  the  usefulness  and  relevance  of 
utility  financial  statements,  utilities  can 
alleviate  this  concern  by  disclosing  the 
economic  value  of  allowances  in  the 
footnotes  to  their  financial  statements. 
This  final  rule  allows,  but  does  not 
require,  disclosure  of  such  information 
in  this  way,  if  utility  management 
considers  disclosure  desirable. 

Certain  commenters  supported 
valuing  allowance  inventories  at  the 
“lower  of  cost  or  market,”  i.e.,  requiring 
utilities  to  write-down  their  allowance 
inventories  to  net  realizable  value  to 
reflect  permanent  changes  in  the  value 
of  allowances.  ’The  Commission 
declines  to  adopt  this  recommendation. 
At  least  in  the  near  term,  the  historical 
cost  of  allowance  inventories  will  be 
less  than  market  value  for  most  utilities, 
due  to  combining  :^ro-cost  allowances 
with  the  cost  of  purchased  allowances 
in  the  inventory  pool.  However,  even  if 
the  historical  cost  of  allowances  were  to 
exceed  market  value,  it  does  not 
necessarily  follow  that  rates  would  be 
set  on  a  basis  less  than  historical  costs. 
Thus,  at  least  for  now,  any  need  for 
writing  down  allowance  inventories 
will  be  decided  case-by-case.  If  an  asset 
is  impaired,  and  rate  recovery  is  not 
assured,  the  write-off  should  be 
recorded  in  Account  426.5,  Other 
Deductions. 

Several  commenters  assert  that  the 
accounting  valuation  of  allowances 
should  include  costs  directly  related  to 
purchasing  specific  allowances,  e.g., 
broker  fees  and  selling  commissions. 
The  Commission  believes  that 
significant,  directly-assignable 
acquisition  costs  should  be  included  in 
the  historical  cost  of  the  allowances.  In 
theory  perhaps  all  indirect  costs  of 
acquiring  inventory  should  be  added  to 
the  inventory’s  purchase  price. 
However,  the  effort  involved  in 
identifying  and  allocating  relatively 
small  amounts  of  indirect  costs  would 
probably  exceed  the  benefits  derived 
from  more  precise  costing.  Also,  such 
allocations  would  probably  involve  the 
use  of  arbitrary  assumptions  and  make 
compliance  determinations  more 
controversial  and  not  necessarily  more 


accurate.  Thus,  the  Conunission  will 
limit  the  inclusion  of  such  costs  to 
significant,  directly-assignable  costs  of 
acquiring  allowances.  Other  costs 
incident  to  acquiring  allowances  should 
be  charged  to  an  appropriate  functional 
exjMnse  account  when  incurred. 

The  Ohio  Staff  asks  whether  the  cost 
of  freeing  up  allowances  by 
overcomplying,  e.g.,  installing  scrubbers 
or  switching  fuels,  should  be  reflected 
in  the  historical  cost  of  allowances.  The 
answer  is  no.'*®  The  cost  of  allowances 
should  include  only  the  historical  cost 
of  acquiring  the  allowances  themselves, 
not  the  additional  costs  incurred  for 
overcompliance.  Although  compliance 
costs  may  relate  indirectly  to 
allowances,  e.g.,  by  “freeing  up” 
allowances  or  affecting  a  utility’s 
decision  to  buy  allowances  or  the  price 
a  utility  is  willing  to  pay  for  allowances, 
overcompliance  costs  are  not  part  of  the 
cost  of  the  allowances  themselves.*' 
Because  the  money  spient  for 
overcompliance  relates  most  directly  to 
the  item(s)  acquired,  e.g.,  the  scrubber 
or  the  higher  cost  fuel,  the  cost  of 
overcompliance  should  be  accounted  for 
in  the  cost  of  the  item  acquired.  There 
is  no  need,  from  Em  accounting 
pierspective,  to  assign  any  part  of  the 
cost  of  overcompliance  to  allowances. 

AEP  asserts  that  using  historical  cost 
for  allowances  allocated  by  EPA  is 
contrary  to  APB  Opinion  No.  29  and  a 
FASB  exposure  draft  on  accounting  for 
contributions.**  The  Commission  does 
not  believe  that  allocated  allowances  are 
within  the  scope  of  the  FASB  exposure 
draft,  since  the  draft  applies  only  to 
voluntary  tremsfers,  while  EPA  has  a 
statutory  duty  to  trEmsfer  the  allocated 
allowances  eis  prescribed  by  the  CAAA. 
Moreover,  the  exposure  draft  cited  by 
AEP,  as  since  revised  and  re-propos^ 
by  FASB,  would  not  apply  to  “transfers 
of  assets  from  governmental  units  to 
business  enterprises,”  an  exemption 

See  FERC  Statutes  and  Regulations  1 32,481  at 
32,577  n.  38  ("The  cost  of  any  such  Icompliance) 
investments  or  expenditures  would  be  accounted 
for  independent  of  the  allowances  obtained  as  a 
result  of  such  investments  or  expenditures,  in  the 
accounts  already  establisbed  for  such  costs  in  the 
USolA.”) 

For  example,  if  a  utility  paid  $500  for  an 
allowance,  its  historical  cost  would  be  $500. 
Installing  a  scrubber  in  order  to  “free  up"  this 
allowance  would  not  increase  the  cost  of  the 
allowance  itself.  Although  overcompliance  may  add 
to  the  utility's  options,  e.g.,  to  sell  the  allowance  or 
save  it  for  future  needs,  overcompliance  does  not 
affect  the  cost  of  the  allowance  itself. 

‘*^The  Commission  notes  that  AlCPA,  in  its 
comments,  disagrees  with  AEP's  interprotation  of 
APB  Opinion  No.  29.  According  to  AlCPA, 
allowances  do  not  qualifr  as  nonreciprocal  transfers 
eligible  for  fair  value  accounting  treatment  under 
APB  Opinion  No.  29  because  the  CAAA  impose  a 
reciprocal  obligation  on  utilities  to  limit  their  sulfur 
dioxide  emissions. 
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which  appears  to  apply  to  allowances.^^ 
But,  even  if  allowances  are  within  the 
scope  of  APB  Opinion  No.  29  or  the 
FASB  exposure  draft,  the  Commission 
believes  for  the  reasons  stated  above 
that  general  GAAP  is  not  controlling  in 
this  proceeding. 

Coopers  &  Lybrand  argues  that 
“excess”  allocated  allowances,  i.e., 
those  not  needed  for  current  year 
emissions,  should  be  recorded  at  fair 
value  and  later  “marked-to-market.” 

The  Commission  declines  to  adopt  this 
recommendation  in  this  accoimting  rule 
as  not  needed  for  soimd  accounting. 
Cooper  &  Lybrand’s  method  differs  from 
the  historical  cost  method  solely  in  the 
timing  of  the  recognition  of  compliance 
costs  and  gains  and  losses  on 
disposition  of  allowances.  If  compliance 
costs  and  gains  or  losses  are  recognized 
in  di^erent  periods  for  ratemaking 
purposes  than  for  accounting  purposes, 
the  provisions  on  regulatory  assets  and 
liabilities  adopted  below  will  capture 
the  economic  effects  of  such  rate 
actions. 

Finally,  the  Commission  rejects  the 
argument  that  fair  value  should  be  used 
for  accounting  purposes  in  order  to 
facilitate  the  use  of  fair  value  for 
ratemaking  purposes.  If  fair  value  is 
used  for  allowances  in  ratemaking  but 
not  in  accoimting,  the  rule  adopted 
herein  can  accommodate  this  result 
through  the  recognition  of  regulatory 
assets  and  liabilities.  In  any  event, 
prescribing  or  prejudging  the 
ratemaking  treatment  for  allowances  is 
beyond  the  scope  of  this  accounting 
rulemaking.  In  conclusion,  for  all  the 
reasons  stated  above,  the  Commission 
adopts  the  use  of  historical  cost  as  the 
accounting  measure  of  allowances. 

2.  Cost  Allocation  for  Package  Purchases 

For  allowances  obtained  in  a  package 
with  other  commodities,  e.g.,  fuel  or 
electricity,  the  NOPR  proposed  to 
determine  the  historical  cost  of  the 
allowances  based  on  their  fair  market 
value  at  the  time  of  purchase.*^  The 
NOPR  also  proposed  to  allocate  the 
purchase  price  for  a  stream  of 
allowances  on  the  basis  of  fair  value  or, 
if  fair  value  cannot  be  determined,  on  a 
present  value  basis  using  a  discount  rate 
based  on  the  rate  on  ten-year  U.S. 
Government  bonds,  i.e.,  a  risk-hee 
interest  rate. 

Allowances  acquired  as  part  of  a 
package.  NARUC,  the  Florida 
Commission  and  the  Georgia 
Commission  support  the  use  of  fair 


*’FASB  Exposure  Draft  on  Accounting  for 
Contributions  Received  and  Contributions  Made, 
File  Reference  No.  121-A  at  2  (November  1992). 

*'*  FERC  Statutes  and  Regulations  132,481  at  32, 
577-78. 


value  in  determining  the  historical  cost 
of  allowances  obtained  as  part  of  a 
package.  NARUC.  Delmarva  Power  and 
the  Michigan  Staff  also  suggest  an 
optional  method  based  on  allocating  the 
package’s  historical  cost  in  proportion 
to  the  ratio  of  each  item’s  fair  market 
value  to  that  of  all  items.  In  support,  the 
Michigan  Staff  argues  that  using  fair 
value  only  for  the  allowance  part  of  the 
package  may  distort  the  cost  allocation. 

Cincinnati  Gas  &  Electric  opposes  the 
adoption  of  a  mandatory  valuation 
metnod  for  determining  the  value  of 
allowances  obtained  in  a  package. 
Cincinnati  Gas  &  Electric  asserts  that  the 
value  of  allowances  should  be 
determined  in  each  case  based  on  the 
facts  and  circumstances  of  the  case. 

Stream  of  allowances.  The  Ohio  Staff 
agrees  with  the  proposed  method  of 
allocating  costs  for  a  stream  of 
allowances.  Allegheny  Power  states 
that,  if  fair  value  cannot  be  determined 
for  a  stream  of  allowances,  the  present 
value  method  is  an  acceptable  method 
unless  the  contract  specifies  a  different 
cost  allocation. 

EEI  and  others^’  argue  that  the 
Ck)mmission  should  not  prescribe 
present  value  or  any  other  method  as 
the  sole  alternative  to  fair  value.  EEI 
argues  that,  if  fair  value  cannot  be 
determined,  the  facts  and  circximstances 
of  each  trade  should  be  reviewed  to 
determine  which  method  most 
accurately  allocates  the  cost  of 
individual  allowances  in  a  stream  of 
allowances.  EEI  also  states  that  FASB 
has  begvm  an  inquiry  into  present  value 
accounting  and  argues  that  it  would  be 
premature  to  adopt  a  present  value 
approach  until  FASB’s  inquiry  is 
completed.  PSI  Energy  argues  that, 
without  market  data,  and  because  there 
have  been  no  trades  to  determine 
reasonable  methods  for  allocating  future 
costs,  mandating  a  single  method  may 
be  inappropriate. 

Atlantic  Electric  asserts  that,  if  the  use 
of  present  value  is  required,  the  final 
rule  should  describe  how  to  accoimt  for 
the  difference  between  the  purchase 
price  and  the  present  value. 

The  discount  rate.  AICPA  argues  that 
using  a  risk-free  interest  rate  in  a 
present  value  analysis  ignores 
signihcant  market  and  interest-rate 
risks.  AICPA  contends  instead  that 
utilities  should  be  required  to  use  any 
interest  rate  that  properly  reflects 
prevailing  risk  (e.g.,  the  incremental 
borrowing  rate).  Price  Waterhouse 
argues  that  a  company-specific 
incremental  rate  should  be  used  when 


Atlantic  Electric,  Conunonwealth  Edison,  Con 
Edison,  Detroit  Edison,  PSI  Energy,  Virginia  Power 
and  Wisconsin  Electric. 


prescribed  by  GAAP.  Arthur  Andersen 
supports  using  the  utility’s  incremental 
borrowing  rate  or  its  authorized  rate  of 
return  as  the  discount  rate. 

EEI  and  Allegheny  Power  assert  that 
the  discount  rats  should  correspond  to 
the  time  period  of  the  stream  of 
allowances  and  propose  using  a 
company’s  incremental  borrowing  rate 
for  the  applicable  years.  EEI  argues  that 
this  is  the  discount  rate  used  in  other 
present  value  calculations  under  FASB 
Statement  No.  13  and  is  more  relevant 
to  the  circumstances  of  each  utility. 

PSI  Energy  and  Deloitte  &  Touche 
argue  that  utilities  should  be  allowed 
more  flexibility  in  determining  the 
discount  rate.  PSI  Eneigy  argues  that 
participating  in  the  allowance  trading 
market  will  pose  risks  and  that  these 
risks  will  not  be  properly  reflected  in  a 
risk-free  rate.  PSI  Energy  also  states  that 
using  a  risk-free  rate  would  conflict 
with  the  discounting  theory  used  in 
making  financial  decisions. 

Detroit  Edison  supports  using  a 
discount  rate  based  on  Moody’s  Long- 
Term  A  grade  bond  yield  or  a  similar 
average  yield.  Detroit  Edison  agrees  that 
using  a  rate  that  achieves  imiformity 
and  comparability  among  public 
utilities  is  beneficial  but  opposes  the 
use  of  a  risk-free  rate. 

Commission  Response.  The  use  of  fair 
value  in  determining  the  historical  cost 
of  allowances  acquired  as  part  of  a 
“package”  was  supported  by  most  of 
those  who  commented  on  this  aspect  of 
the  NOPR.  The  Commission  finds  this 
approach  appropriate  and,  with  the 
clarifications  below,  will  adopt  the  use 
of  fair  value  as  the  measure  of 
allowances  acquired  as  part  of  a 
“package.” 

The  NOPR  proposed  to  determine  the 
historical  cost  of  allowances  acquired  as 
part  of  a  package  based  on  the  fair 
market  value  of  only  the  allowances. 
NARUC  and  others  suggest  an  optional 
method  using  the  ratio  of  the 
allowances’  fair  market  value  to  the  total 
fair  market  value  of  all  elements  of  the 
package.  The  fair  market  value  of 
allowances  could  be  determined  in  at 
least  three  ways:  by  comparing  the  price 
of  the  “package”  with  and  without  the 
allowances;  by  direct  reference  to 
market  prices;  and  by  use  of  the  ratios 
suggest^  by  NARUC.  Of  the  three, 
direct  reference  to  market  prices  will  be 
most  readily  determinable  and  easiest  to 
verify.  This  method  would  be  easier  for 
utilities  to  use  and  regulators  to  verify 
than  a  ratio-based  method,  since  the 


**  FASB.  Slatamaat  of  Financial  Accounting 
Standards  No.  13,  Accounting  for  Leases  (1976),  in 
Accounting  Statements — Original  Pronouncements 
(1991). 
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former  focuses  on  the  fair  value  of  only 
the  allowances  and  the  latter  addresses 
the  fair  value  of  all  components  of  a 
package.  Moreover,  these  two  methods 
would  produce  the  same  result  in  most 
cases,  difiering  only  in  the  presumably 
infrequent  case  in  which  the  transfer 
price  differs  from  the  sum  of  the  fair 
market  values  of  all  components  of  the 
package.  In  the  more  likely  case  in 
which  the  transfer  price  equals  the  sum 
of  the  fair  market  values,  a  ratio-based 
approach  would  lead  to  unnecessary 
effort  in  documenting  the  fair  value  of 
non-allowance  components  of  package 
trades  and  imduly  complicate  the 
determination  of  allowance  values. 

Thus,  the  Commission  declines  to 
require  the  use  of  a  ratio-based  method 
in  all  cases.  Instead,  the  Commission 
will  adopt  the  NOPR’s  method  as  the 
primary  method.  However,  if  reliable 
market  prices  for  allowances  are  not 
available,  or  if  the  sum  of  the  fair  market 
values  for  all  parts  of  the  package  is 
determined  and  does  pot  equal  the 
transfer  price,  then  an  alternative 
method  may  be  used.  In  such  a 
circumstance,  the  utility  proposing  to 
use  an  alternative  method  will  be 
required  to  make  a  sufficient  showing  in 
support  of  its  decision  to  use  an 
alternative  method. 

Several  commenters  objected  to  the 
required  use  of  present  value  when  fair 
value  cannot  be  determined,  instead 
recommending  the  use  of  contractually- 
specified  amounts  or  amounts 
determined  based  on  the  circumstances 
of  each  case.  The  Commission  disagrees. 
A  primary  objective  of  this  rule  is  to 
provide  uniform  accounting  for 
allowances.  Permitting  utilities 
imlimited  discretion  in  choosing  the 
method  for  valuing  allowances  would 
be  contrary  to  that  objective.  The 
Commission  believes  that,  in  the 
absence  of  fair  value,  it  is  necessary  to 
prescribe  a  uniform  method  that  is  both 
objective  and  reflective  of  the  value  of 
allowances  on  the  date  of  their 
acquisition.^'  The  present  value 
approach  reasonably  achieves  these 
goals,  is  rational  and  systematic  and 
reflects  the  higher  value  of  an  allowance 
usable  today  compared  to  one  usable 
only  in  the  future.  Although  other 
measures  may  be  more  precise  in 
particular  circumstances,  the  gain  in 
objectivity  and  \iniformity  more  than 
offsets  any  possible  loss  in  precision. 
Therefore,  the  Commission  will  limit 
the  measure  of  the  historical  cost  of 
allowances  acquired  as  part  of  a  package 


When  contractual  values  approximate  fair 
market  value,  they  may  be  used  as  the  measure  of 
fair  market  value.  Only  in  the  absence  of  fair  value 
miut  present  value  be  used. 


to  present  value,  if  fair  value  is  not 
determinable. 

A  number  of  commenters  challenge 
the  proposed  use  of  the  interest  rate  on 
ten-year  U.S.  Government  bonds  in 
present  value  determinations.  They 
argue  that  utilities  should  be  allowed  to 
use  a  rate  that  better  reflects  the  risks 
involved  in  trading  allowances  as  well 
as  each  utility’s  particular 
circumstances.  They  also  assert  that  the 
discount  rate  should  correspond  to  the 
time  period  of  the  stream  of  allowances. 
The  Commission  finds  merit  in  these 
arguments.  Accordingly,  the  final  rule 
will  provide  for  the  use  of  the  utility’s 
incremental  borrowing  rate  instead  of 
the  interest  rate  on  ten-year  U.S. 
Government  bonds.^  Incremental 
borrowing  rates,  while  not  as  objective 
as  government  bond  rates,  will 
correspond  more  closely  to  the  rate 
utilities  will  use  in  considering 
allowance  purchases  and  will  better 
allocate  the  cost  of  the  purchases. 
Incremental  borrowing  rates  also  are 
widely  accepted  by  the  accoimting 
profession  and  used  in  a  number  of 
present  value  determinations,  including 
the  valuation  of  receivables  and 
payables,  leases,  and  plant 
abandonments. 

Prescribing  the  use  of  present  value  at 
this  time  is  not  premature  even  though 
FASB  is  still  conducting  an  inquiry  on 
present  value  measurement.  The  FASB 
inquiry  relates  to  whether  discounted 
present  value  should  be  used  as  the 
measure  of  assets  and  liabilities  that 
will  be  realized  through  future  receipts 
or  payments.  In  contrast,  the 
Commission  is  simply  prescribing  the 
use  of  present  value  as  a  technique  for 
allocating  the  actual  historical  cost  of  a 
purchase  among  allowances  of  different 
vintages.'*®  Therefore,  the  present  value 
measurement  adopted  in  this  rule  is 
different  from  the  determination  at  issue 
in  the  FASB  inquiry. 

3.  Allowance  Trades  Between  Affiliates 

The  NOPR  proposed  that  a  company 
obtaining  allowances  from  an  affiliate 
should  record  as  its  cost  the  inventory 
cost  of  the  affiliate  that  first  obtained  the 
allowances.*®  The  NOPR  stated  that  any 


*‘The  incremental  borrowing  rate  is  the  interest 
rate  that,  at  the  time  of  the  allowance  acquisition, 
the  utility  would  have  inciirred  to  borrow  sufficient 
addition^  funds  to  purchase  the  allowancefs)  for 
the  amount  of  time  the  utility  expects  to  hold  the 
allowances. 

Atlantic  Electric  asks  how  to  account  for  the 
difference  betwem  the  purchase  amount  and  the 
present  value.  There  will  not  be  a  difference, 
however,  since  the  present  value  calculation  merely 
allocates  the  total  purchase  amount  among  the 
acquired  assets  by  vintage. 

*®FEKC  Statutes  and  Regulations  1  32,481  at 
32,578. 


difference  between  this  cost  and  the  sale 
price  should  be  recognized  as  an  equity 
contribution  between  affiliates  and 
recorded  in  Account  211,  Miscellaneous 
Paid-in  Capital. 

Comments.  NARUC,  the  Florida 
Commission  and  the  Georgia 
Commission  support  the  Commission’s 
proposal,  so  long  as  records  allow  state 
regulators  to  determine  the  proper 
ratemaking  treatment. 

E£I  and  others**  argue  that 
allowances  traded  between  affiliates 
should  be  valued  at  fair  value.  These 
commenters  raise  many  different 
arguments.  For  example,  EEI  and  certain 
others*'  argue  that  the  proposed  rule 
would  discourage  affiliate  trades, 
contrary  to  the  decision  by  Congress  to 
exempt  allowance  trades  from  the 
jurisdiction  of  the  Securities  and 
Exchange  Commission  (SEC).** 

Southern  Company  and  AEP  argue  that 
the  proposed  accounting  would  undo 
the  Congressional  intent  to  allow 
affiliates  to  transfer  allowances  on  a 
basis  other  than  cost. 

Allegheny  Power  asserts  that  affiliate 
trades  are  scrutinized  by  the 
Commission,  various  state  commissions, 
internal  and  external  auditing  groups, 
and  the  SEC.  Allegheny  Power  argues 
that  trades  at  less  than  fair  value  would 
raise  prudence  questions. 

Allegheny  Power  asserts  that  open 
market  trading  by  affiliates  would  be 
more  costly,  less  efficient  and  possibly 
less  reliable  than  intra-system  trading. 
Similarly,  EEI  argues  that  affiliates 
trading  on  the  open  market  would  incur 
unnecessary  transaction  costs.  EEI  and 
Centerior  argue  that  the  proposed  rule 
would  impair  the  ability  of  affiliated 
utilities  to  engage  in  least  cost 
compliance  planning.  Southern 
Company  argues  that  if  affiliates  cannot 
transfer  allowances  between  themselves 
at  fair  value,  they  may  not  be  able  to 
maintain  allowance  reserves  on  a 
system-wide  basis  and  might  increase 
the  number  of  allowances  that  each 
utility  holds. 

PacifiCorp  asserts  that,  unless  fair 
value  is  used  for  affiliate  trades,  full  cost 
recovery  is  not  possible  and  the 
allowance  market  will  not  develop.  The 
Illinois  Commission  argues  that  the 
proposed  accoimting,  by  discouraging 
affiliate  allowance  trades,  may  impede 


Coopen  a  Lybrand,  Price  Waterhouse,  Chicago 
Board  of  Trade,  Allegheny  Power,  Atlantic  Electric, 
Central  &  South  West,  Con  Edison,  Consumers 
Power,  the  Iowa  Working  Group,  GPU,  Gulf  States, 
lES  Industries,  Kentucky  Utilities,  NRECA, 
PacifiCorp  and  Virginia  Power. 

Alle^eny  Power,  Atlantic  Electric,  AEP, 
Central  &  South  West  and  Southern  Company. 

**  See  Section  403(j)  of  the  CAAA,  42  U.S.C. 
S7651b(j). 
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the  establishment  of  an  active  allowance 
market. 

The  Chicago  Board  of  Trade  argues 
that  using  current  market  value  would 
roperly  make  affiliates  indifferent 
etween  trading  on  the  open  market  or 
with  an  affiliate.  The  Board  argues  that 
using  a  valuation  method  other  than 
market  value  could  encourage  affiliates 
to  trade  with  each  other  on  a  non¬ 
competitive  basis  instead  of  on  the  open 
market.  The  Board  asserts  that  affiliate 
trades  deprive  other  interested  parties  of 
the  public  price  signals  needed  to  help 
minimize  compliance  costs. 

The  Iowa  Working  Group  argues  that 
the  NOPR’s  propos^  accounting  could 
lead  to  cross-subsidization  within  multi¬ 
state  companies.  The  Croup  asserts  that, 
in  seeking  least  cost  compliance, 
holding  companies  or  affiliated  utilities 
may  overcontrol  emissions  at  one 
company’s  unit  to  avoid  making 
reductions  at  another  company’s  unit. 
The  Group  states  that,  when  the 
allowances  freed  up  by  overcontrol  are 
transferred  from  the  first  company  to  the 
second  one,  the  use  of  zero-cost 
accounting  could  result  in  the  first 
company  subsidizing  the  second  one. 

The  Group  also  argues  that  the 
proposed  accounting  may  lead  to  cross- 
su’Dsidization  between  a  holding 
company’s  regulated  and  unregulated 
operations.  The  Group  states  that,  imder 
the  NOPR’s  proposed  accounting,  a 
holding  company  could  transfer 
allowances  at  zero-cost  from  a  regulated 
company  to  an  unregulated  affiliate.  The 
Group  asserts  that  the  unregulated 
affiliate  could  realize  below-the-line 
profits  by  selling  such  allowances. 

AICPA,  Coopers  &  Lybrand  and 
Deloitte  &  Touche  argue  that  using 
original  cost  for  allowances  acquired 
from  affiliates  is  inconsistent  with 
GAAP,  which,  according  to  AICPA, 
usually  does  not  distinguish  between 
assets  acquired  fi-om  affiliates  and  those 
acquired  externally  in  similar  trades. 
AICPA  asserts  that  the  Commission 
should  use  its  enforcement  powers  to 
determine  the  appropriateness  of 
affiliate  trades. 

The  Environmental  Defense  Fund, 
Centerior,  Ohio  Edison  and  Penn  Power 
argue  that  affiliate  trades  should  be 
treated  the  same  as  non-affiliate  trades, 
j.e.,  an  allowance  obtained  from  an 
affiliate  should  be  valued  at  the  sale 
price,  not  the  seller’s  original  cost.  ’The 
Environmental  Defense  Fund  asserts 
that  the  oversight  of  state  regulators, 
especially  if  trades  are  between  affiliates 
in  two  different  states,  should  assure 
that  prices  reflect  market  value. 

APPA  states  that  fair  market  value 
could  be  used  for  affiliate  trades  if 
proper  reporting  measures  assure  that 


the  market  is  disciplined  by  full  and 
timely  disclosure  of  market  price 
information.  APPA  argues  that  if 
detailed  information,  including  price 
and  terms,  is  not  available  on  all 
allowance  trades,  affiliates  should  be 
required  to  transfer  allowances  at 
historical  cost. 

NYDPS  supports  vising  historical  cost 
for  trades  between  an  imregulated  entity 
and  an  affiliated  regulated  utility,  but 
supports  using  fair  value  for  trades 
between  two  affiliated  regulated 
utilities.  NYDPS  argues  that  trades 
between  affiliated  regulated  utilities, 
unlike  trades  involving  an  unregulated 
affiliate,  are  subject  to  adequate  state 
and  federal  oversight  and  present  less 
risk  of  manipulation,  since  regulators 
will  likely  allocate  any  profit  transfers 
to  ratepayers’  benefit.  If  fair  value  is 
used  for  trades  between  regulated 
affiliates,  NYDPS  proposes  that  a 
discount  [e.g.,  five  to  ten  percent  of 
market  value)  be  applied  to  the  derived 
m.arket  value,  to  recognize  economies 
resulting  from  avoiding  market 
transaction  costs. 

NRECA  asks  the  Commission  to 
clarify  that  the  term  “affiliate”  is  being 
used  in  the  corporate  legal  sense  and 
does  not  include  entities  whose  only 
relationship  is  that  of  co-owners  of  a 
generating  plant. 

Commission  Response.  The  great 
majority  of  commenters  disagree  with 
the  NOPR’s  proposed  accounting  for 
affiliated  transactions.  These 
commenters  argue  that  the  proposed 
accounting  may:  discourage  affiliate 
trades;  unnecessarily  raise  the  cost  of 
acquiring  allowances;  impair  system- 
wide  least  cost  planning;  raise  prudence 
questions  even  when  parties  have  acted 
prudently;  provide  misleading  price 
signals  to  the  allowance  market;  result 
in  cross-subsidization  between  affiliates; 
and  conflict  with  GAAP. 

The  Commission  finds  these 
arguments  persuasive  and,  as  explained 
below,  has  decided  not  to  adopt  the 
proposed  accounting  for  affiliate 
transactions.  The  Cximmission  believes 
that  the  cited  deficiencies  can  be 
avoided  by  requiring  the  same 
accounting  for  affiliate  transactions  as 
for  non-affiliate  transactions.  Thus,  the 
Commission  will  require  that  all 
allow'ance  transactions,  including 
transactions  with  affiliates,  be 
accounted  for  in  the  same  manner,  i.e., 
the  purchase  price  (historical  cost)  of  an 
allowance  will  be  the  attribute  used  for 
accounting  valuation  regardless  of 
whether  the  allowance  is  piirchased 
from  an  affiliate  or  non-affiliate. 

However,  since  affiliate  transactions 
are  by  definition  less  than  arm’s  length, 
the  Commission  will  require  certain 


additional  safeguards  for  allowance 
transactions  between  affiliates.  As 
support  for  accounting  entries  used  to 
record  purchases  from  and  sales  to 
affiliates,  the  Commission  will  require 
the  transacting  utilities  to  maintain 
enough  information  to  allow  ready 
identification,  analysis,  and  verification 
of  the  market  value  of  allowances  at  the 
time  of  the  transaction,  as  well  as  other 
relevant  information  supporting  the 
reasonableness  of  the  exdiange  price.^ 
'The  burden  of  proving  the  fairness  of 
any  value  assimed  to  the  allowances 
will  rest  with  rath  the  selling  and 
purchasing  utility.  These  safeguards, 
along  with  safeguards  inherent  in 
existing  accounting  practices  {e.g., 
consolidated  income  statements  for 
affiliates)  and  in  ratemaking  prudence 
reviews,  should  prevent  abusive  affiliate 
trades  intended  to  inflate  assets  or 
improperly  benefit  shareholders. 

NYDPS  proposes  the  application  of  a 
Commission-determined  discount  to  the 
market  value  of  allowances  acquired 
from  affiliates,  to  recognize  economies 
resulting  from  avoiding  market 
transaction  costs.  ’The  Commission  finds 
this  refinement  unnecessary.  As 
explained  above,  the  final  rule  allows 
the  inclusion  of  market  transaction  costs 
in  the  historical  cost  of  allowances.  If 
savings  in  market  transaction  costs  are 
achieved  by  trading  with  affiliates,  the 
Commission  believes  the  book  cost  of 
the  allowances  should  reflect  such 
savings.  However,  sufficient  infprmation 
on  market  transaction  costs  for  non¬ 
affiliate  trades  should  be  obtainable 
without  the  need  to  establish  an 
arbitrary  percentage  at  this  time.  The 
Commission  has  adequate  authority  to 
correct  any  abuses  that  may  occur  in 
this  regard. 

In  response  to  NRECA’s  request  for 
clarification  of  the  term  "affiliate,”  the 
Commission  intends  the  term  to  mean 
companies  or  persons  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  control,  or  are  controlled 
by,  or  are  under  common  control  with, 
the  accounting  company.  'This  is  the 
same  definition  contained  in  Definition 
5  of  the  USofA.®* 

4.  Allowance  Futures 

In  the  NOPR,  the  Commission 
distinguished  between  hedge 
transactions  and  speculative 
transactions  and  proposed  to  treat  a 
trade  as  a  hedge  transaction  only  when 
the  utility,  at  the  time  it  entered  into  a 
futures  contract,  designated  the 


**  If  the  allowance  market  U  not  highly  active,  a 
range  indicative  of  the  current  OMiket  v^ue  could 
be  inferred  from  the  prior  and  subsequent 
transaction  prices  that  are  available. 

*■  18  CFR  part  101,  Definition  No.  5. 
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transaction  in  contemporaneous 
documents  as  one  entered  into  for 
hedging  purposes.^  The  Commission 
proposed  to  defer  the  costs  or  benefits 
of  hedging  transactions  in  Account  186, 
Miscellaneous  Deferred  Debits,  or 
Account  253,  Other  Deferred  Credits, 
and  to  include  such  amoimts  in 
Accoimt  158.1,  Allowance  Inventory, 
when  the  related  allowances  were 
acquired,  sold  or  otherwise  disposed  of. 
The  Commission  proposed  to  record  the 
costs  or  benefits  of  speculative 
transactions  in  Account  421, 
Miscellaneous  Nonoperating  Income,  or 
Accoimt  426.5,  Other  Deductions. 

Comments.  l^A  supports  the 
inclusion  of  accounting  rules  for 
allowance  futures,  stating  that  the  rules 
will  facilitate  utilities’  use  of  allowance 
futures  to  meuiage  risk  associated  with 
the  allowance  market. 

NARUC,  the  Florida  Commission,  the 
Georgia  Commission,  the  Illinois 
Commission  and  APPA  support  the 
proposed  accounting  treatment  for 
allowance  futures.  NARUC  proposes 
extending  the  same  rules  to  “forward 
contract”  trades  outside  of  the  organized 
exchanges,  while  the  New  York 
Mercantile  Exchange  proposes 
extending  the  rules  to  energy  futures 
6ind  options  (e.g.,  on  crude  oil  and 
natural  gas).  The  Ohio  Staff  agrees  with 
the  proposal  to  defer  costs  or  benefits 
from  hedging  trades  and  include  such 
amounts  in  inventory  when  the 
allowances  are  acquired,  sold  or 
otherwise  disposed  of.  NRECA 
emphasizes  that  allowances  held  for 
investment  purposes  should  be 
segregated  in  a  separate  account  from 
allowance  inventory  held  for  operating 
purposes. 

AJCPA,  Arthur  Andersen,  Deloitte  & 
Touche  and  Price  Waterhouse  generally 
support  the  NOPR’s  proposal  but  assert 
that  the  deferred  amounts  should  be 
recorded  in  the  allowance  accounts,  not 
in  Accounts  186  and  253.  AJCPA  argues 
that  deferral  in  the  allowance  accounts 
comports  with  FASB  Statement  No. 

80.*^  Coopers  &  Lybrand  argues  that  the 
proposed  accounting  for  futures 
contracts  should  be  replaced  by  a 
reference  to  FASB  Statement  No.  80^ 

Similarly,  EEI  and  others  cite  FASB 
Statement  No.  80  and  argue  that  the 
costs  or  benefits  of  hedging  transactions 


**FERC  Statutes  and  Regulations  1  32,481  at 
32.578-79. 

FASB  Statement  of  Financial  Accounting 
Standards  No.  80,  Accounting  for  Futuns  Contracts, 
1  6,  in  Accounting  Statements— Original 
Pmnouncements  (1991). 

**  AEP,  Atlantic  Electric,  Baltimore  Gas  & 

Electric,  Centerior,  Cincinnati  Gas  k  Electric, 
Commonwealth  Edison,  Delmarva  Power,  Gulf 
States.  Peimsylvania  Power  k  Light  and  1^1  Energy. 


should  be  included  in  inventory  as  the 
costs  or  benefits  occur,  and  not  deferred 
until  the  transaction  is  complete.  In 
support,  Atlantic  Electric  asserts  that 
this  approach  would  allow  the  average 
price  of  allowances  in  inventory  to 
reflect  hedging  costs  regardless  of  when 
specific  allowances  are  included  in 
inventory.  Atlantic  Electric  questions 
whether  the  NOPR’s  proposed 
accounting  conforms  to  the  accounting 
for  hedging  of  other  assets,  e.g.,  fuel 
supplies. 

The  Wisconsin  Municipal  Group 
asserts  that  the  proposed  accounting 
could  cause  ratepayers  to  bear  the  risk 
of  a  hedging  trade  by  paying  a  return  on 
allowances  included  in  rate  base,  while 
shareholders  would  receive  any  gain  on 
the  trade.  'The  Group  asserts  that  this 
could  occur  because  the  gain  or  loss  on 
a  hedging  trade  would  be  recorded  in 
below-the-line  Accounts  421  and  426.5, 
while  the  allowances  would  be  recorded 
in  Accounts  158.1  or  158.2  and  might  be 
included  in  rate  base.  The  Group  asserts 
that  a  procedure  should  be  adopted  for 
allowances  used  in  hedging  trades  to 
ensure  that  these  allowances  will  not  be 
included  in  rate  base. 

The  California  (Dommission  asserts 
that  all  costs  of  both  hedging  and 
speculation  should  be  recorded  in  a 
non-operating  subaccount  of  Account 
421.  liie  California  Commission  argues 
that  distinguishing  hedging  from 
speculation  would  be  neither  feasible 
nor  purposeful.  Instead,  the  (California 
(Commission  argues,  the  proposed 
accoimting  would  further  burden  the 
regulatory  process  by  requiring 
regulators  to  evaluate  a  utility’s 
designation  of  a  trade  as  either  hedging 
or  speculation,  to  ensure  that  the  utility 
is  only  passing  on  reasonably  incurred 
costs  and  not  siphoning  off  gains  that 
should  be  used  to  reduce  its  revenue 
requirement.  The  California 
(Commission  argues  that  its  proposal 
would  discourage  utilities  from  playing 
in  the  futures  market  and  avoid 
unnecessary  accounting  and  regulatory 
complexities. 

Detroit  Edison  argues  that  utilities 
should  not  be  required  to  designate  a 
transaction  as  one  entered  into  for 
hedging  purposes.  Detroit  Edison  asserts 
that  utilities  should  be  presumed  to 
enter  into  futures  contracts  for  the 
purpose  of  hedging  rather  than 
speculating. 

AICPA  and  others  argue  that 
allowances  purchased  for  speculative 
purposes  should  be  recorded  in  Accoimt 
124,  Other  Investments.  EEI,  Atlantic 


**  Arthur  Andersen,  Deloine  k  Touche,  EEI, 
Atlantic  Electric,  Centerior,  Commonwealth  ^son, 
Florida  Power  A  Light  and  PSI  Enwgy. 


Electric,  Commonwealth  Edison  and 
Florida  Power  &  Light  also  assort  that 
any  gains  or  losses  on  disposition  of 
these  allowances  should  be  recorded  in 
Account  421,  Miscellaneous 
Nonoperating  Income. 

Commission  Response.  The 
Commission  will  limit  the  scope  of  the 
final  rule  on  hedge  accounting  to 
allowance  futures  traded  on  an 
organized  exchange.  Futures  trading  is 
an  established,  standardized  practice  for 
which  uniform  accounting  requirements 
are  practical.  There  are  numerous  other 
methods  of  hedging  (e.g.,  forward 
contracts)  that  do  not  enjoy  the  same 
level  of  standardization  as  futures 
contracts  and  therefore  may  require 
different  accounting.*®  FASB  is 
reviewing  the  accounting  in  these  areas 
and  the  Commission  finds  it  appropriate 
in  this  instance  not  to  go  beyond  the 
limited  hedge  accounting  rules  adopted 
herein  until  FASB’s  review  is 
completed. 

The  Commission  agrees  with  certain 
commenters  that  Account  124,  Other 
Investments,  should  be  designated  as 
the  proper  account  for  recording 
allowance  futures  transactions  entered 
into  for  speculative  purposes.  However, 
the  Commission  is  not  convinced  that 
other  changes  are  needed  in  the 
proposed  accounting  for  futures 
transactions.  From  an  informational 
standpoint,  there  is  considerable  benefit 
in  requiring  deferral  of  the  costs  and 
benefits  of  futures  trading  in  Account 
186  or  Account  253  until  the  futures 
contract  is  closed.  Further,  the  amounts 
of  the  accounting  charges  and  credits 
resulting  from  the  Commission’s 
method  should  be  the  same  6is  would  be 
produced  imder  FASB  Statement  No. 

80,  and  would  merely  be  displayed 
differently  on  the  balance  sheet.  The 
(Commission  fails  to  see  how  this 
difference  in  display  creates  a  conflict 
with  GAAP.  Also,  since  the  (Commission 
is  requiring  the  use  of  a  weighted 
average  cost  method  in  determining  the 
cost  of  allowances  issued  from 
inventory,  the  costs  and  benefits  from 
futures  transactions,  unless  deferred  as 
proposed  in  the  NOPR,  could  affect  the 
income  statement  before  the  cost  of  the 
related  allowances  is  expensed.  This 
potential  mismatch  is  avoided  if 
separate  deferrals  in  Accounts  186  and 
253  are  required. 


*°In  fact,  according  to  a  FASB  Research  Report 
on  hedging  (FASB,  Hedge  Accounting:  An 
ExpJomtory  Study  of  the  Underiying  Issues  (1991)), 
more  than  75  different  hedging  products  exist 
today. 
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5  Allowances  Acquired  Through 
Exchanges 

The  Commission  proposed  in  the 
NOPR  to  account  for  allowances 
received  in  exchanges  based  on  the 
inventory  value  of  the  allowances  given 
up.**  For  example  when  no  monetary 
consideration  (or  "boot”)  is  involved, 
the  value  of  allowances  received  in  an 
exchange  would  equal  the  inventory 
cost  of  the  allowances  given.  When  a 
utility  pays  boot  in  an  exchange,  the 
value  of  the  acquired  allowances  would 
be  the  sum  of  the  inventory  cost  of  the 
allowances  given  up  and  the  boot  paid. 

Comments.  NARUC,  the  Georgia 
Commission  and  the  Ohio  Staff  support 
the  proposed  rules.  The  Florida 
Commission  also  supports  the  proposed 
rules,  so  long  as  utility  records  allow  a 
detailed  reriew  of  individual 
transactions,  including  an  identification 
of  transactions  between  affiliated 
companies. 

PSI  Energy  and  the  Ohio  Staff  state 
that  the  proposal  is  consistent  with 
GAAP,  specifically  with  APB  Opinion 
No.  29,  “Accounting  for  Nonmonetary 
Transactions.”  PSI  Energy  asserts  that 
the  final  rule  should  refer  to  APB 
Opinion  No.  29  as  the  accounting  rule 
for  allowance  exchanges. 

Delmarva  Power  &  Light  supports  the 
proposed  rule  but  notes  that  the  NOPR 
is  silent  regarding  an  exchange 
involving  dissimilar  nonmonetary 
assets.  Delmarva  asserts  that  when  an 
exchange  of  dissimilar  nonmonetary 
assets  occurs,  the  accounting  should  be 
based  on  the  fair  values  of  the  assets 
involved. 

Price  Waterhouse  opposes  the  NOPR’s 
proposal  to  base  the  value  of  allowances 
obtained  in  an  exchange  on  the 
inventory  cost  of  the  allowances  given 
in  exchange,  plus  any  boot  paid.  Price 
Waterhouse  argues  that  APB  Opinion 
No.  29  requires  that  such  exchanges  be 
accounted  for  based  on  fair  value. 

AEP  opposes  the  use  of  historical  cost 
in  accounting  for  allowances  acquired 
through  exchanges,  citing  the  same 
concerns  it  raised  against  using 
historical  cost  generally. 

Commission  Response.  The 
Commission  has  carefully  analyzed  the 
comments  on  allowance  exchanges  and 
believes  that  there  is  no  need  to  modify 
the  original  proposal.  To  the  extent,  if 
any,  that  GAAP  would  require  the  use 
of  fair  value  in  accounting  for  an 
exchange  when  this  rule  would  require 
the  use  of  historical  cost,  the 
Commission  deviates  from  GAAP  for 
reasons  stated  above.  If  ratemaking  does 
not  follow  the  accoxmting  for  exchanges. 


FERC  StatutM  and  Regulations  1  32,481  at 
32.S79. 


the  economic  effects  of  any  difierences 
can  be  adequately  provided  for  by 
recording  regulatory  assets  and 
liabilities,  as  discussed  below. 

D.  Inventory  Method 
1.  Weighted  Average  Cost  Method 

The  NOPR  proposed  to  use  a 
weighted  average  cost  method  for 
determining  the  cost  of  allowances 
issued  from  inventory.*^  The 
Commission  stated  that  this  method 
provides  a  rational,  systematic  and 
objective  measure  of  the  cost  of 
allowances  used  or  sold  during  a  period 
and  mitigates  the  effect  of  price  changes 
on  income  and  inventory  balances.  The 
Commission  also  stated  that  if  a  utility 
was  reouired  to  use  another  inventory 
method  for  ratemaking  purposes,  any 
differences  in  allowance  inventory 
values  and  expense  amoimts  for  rate 
and  accoimting  purposes  would  be 
accoimted  for  as  regulatory  assets  and 
liabilities. 

Comments.  A  number  of  commenters 
support  the  use  of  the  weighted  average 
cost  method.*^  The  Florida  Commission 
notes  that  this  method  comports  with 
the  method  used  in  Florida  for  fuel 
inventory  pricing.  The  Illinois 
Commission  states  that  the  weighted 
average  cost  method  prevents  utilities 
from  manipulating  allowance  costs  and 
that  such  manipulation  could  cause 
fluctuations  in  the  expensed  allowances 
as  well  as  in  gain  or  loss  recognition. 
APPA  states  that  the  weighted  average 
cost  method  will  cause  the  least 
seasonal  variation  in  unit  cost. 

AICPA  argues  that  the  Commission 
should  adopt  an  averaging  method  (e.g., 
weighted  average  cost)  and  require  \ise 
of  that  method  imless  a  utility 
demonstrates  that  another  method  better 
reflects  the  cost  of  the  allowances. 
Similarly,  Deloitte  &  Touche  suggests 
modifying  the  rule  to  express  a 
preference  for  the  weighted  average  cost 
method,  but  allow  the  use  of  other 
methods  when  ^propriate. 

The  Ohio  Stan  supports  using  the 
weighted  average  cost  method  now,  but 
recommends  that  the  Commission 
reconsider  the  issue  after  the  Internal 
Revenue  Service  rules  on  the  tax 
treatment  of  allowances.  Alternatively, 
the  Ohio  Stafr  suggests  allowing 
companies  to  change  costing  methods  if 
required. 

The  North  Carolina  Staff  argueatbat  a 
utility  should  be  allowed  to  use,  for 
accounting  purposes,  the  inventory 


“FtkC  Statutes  and  Regulations  1 32,481  at 
32,579-82. 

**  NARUC  the  California  Conunission,  the 
Florida  Commission,  the  Georgia  CommiMion,  the 
Illinois  Commission,  PSI  Energy  and  APPA. 


method  used  by  most  of  its  regulatory 
jurisdictions  (or  the  jurisdictions 
controlling  most  of  the  utility’s 
revenues).  The  North  Carolina  Staff 
argues  that  this  approach  would  reduce 
the  amount  of  regulatory  assets  and 
liabilities,  so  long  as  most  of  the 
jurisdictions  use  the  same  method. 

EEI  and  many  others**  oppose  the 
mandatory  use  of  a  particular  inventory 
method.  They  argue  instead  that  utilities 
should  be  allowed  to  use  any  method 
that  is  consistent  with  GAAP,  best  fits 
the  utility’s  activity  in  acquiring  and 
using  allowances  and  is  allowed  by  the 
primary  ratemaking  jurisdiction.  EXH 
argues  that  this  approach  would  avoid 
unnecessary  use  of  regulatory  assets  and 
liabilities. 

Several  commenters  assert  that  the 
Commission  does  not  prescribe  a  single 
inventory  method  for  materials  and 
supplies  or  fuel  end  should  not  do  so  for 
allowances.  Virginia  Power,  for 
example,  notes  that  Accoimt  154,  Plant 
Materials  and  Operating  Supplies, 
allows  the  use  of  a  "ciunulative  average, 
first-in-first-out  [FIFO],  or  such  other 
method  of  inventory  accounting  as 
conforms  with  accepted  accounting 
standards  consistently  applied.”** 
lowa-lllinois  states  that  it  uses  the  last- 
in-first-out  (LIFO)  method  for  coal 
inventories  and  argues  that,  since 
allowance  usage  will  track  fuel  usage, 
allowance  and  fuel  usage  should  be 
valued  similarly.  Baltimore  Gas  & 
Electric  argues  that  the  Commission 
should  require  only  that  the  inventory 
method  used  for  allowances  be 
consistent  with  the  method  used  for  the 
related  fuel  inventory. 

Florida  Power  &  light  argues  that, 
while  the  weighted  average  cost  method 
is  appropriate  for  fungible  inventories 
such  as  fuel,  where  it  is  impossible  to 
distinguish  between  fuel  bought  at 
different  prices  and  stored  in  the  same 
tank,  allowances  are  individually 
serialized  and  can  be  distinguished  frnm 
each  other.  Florida  Power  k  Light  argues 
that  EPA  has  proposed  to  require 
specific  identification  of  allowances  and 
that  the  Internal  Revenue  Service  is 
likely  to  require  specific  identification. 
Florida  Power  k  Ught  argues  that  the 
use  of  different  inventory  methods  for 


**  Allegheny  Po%«er,  the  American  Gee 
Association.  Baltimore  Gas  a  Electric,  Canterior, 
Central  a  South  West  Cincinnati  Gas  a  Electric. 
Commonwealth  Edison,  Con  Edison,  Consumers 
Power,  Florida  Power  a  Light  Gulf  States,  loum- 
Illinois,  Kentucky  Utilities,  PadfiCorp,  Wisconsin 
Electric,  Atlantic  Electric,  Delmarva  Power,  lES 
Industries,  NYSEG,  Ohio  Edison,  PGaE.  P)M.  Penn 
Power,  Permsylvania  Power  a  Light  Potomac 
Electric,  PSEfk?,  Southern  Company.  Virginia 
Power  and  Wisomsin  Public  Service. 

**  18  CFR  Part  101,  Account  154,  Plant  Materials 
and  Operating  Supplies. 
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accounting,  tax  and  enYironmental 
purposes  would  result  in  unwarranted 
administrative  burdms  without 
discernible  benefits  to  utilities  or  their 
ratepayers. 

Ailei^eny  Power  argues  that  the 
specific  identification  method  is 
appropriate  for  allowances  because  it 
can  prevent  distortions  in  the  valuation 
of  allowances  charged  to  retail 
customers.  Allegheny  Power  argues,  as 
an  example,  that  if  a  company  buys 
allowances  for  a  specific  nonaffiliated 
tiade,  the  cost  of  those  allowances 
should  be  allowed  to  follow  that  trade 
and  not  aiiact  the  costs  charged  to 
rogular  customers.  Allegheny  Power 
argues  that  companies  may  dso  buy 
allowances  for  future  needs,  and  that 
the  average  cost  method  can  cause 
current  ratepayers  to  pay  for  allowances 
Uiat  will  not  benefit  them. 

AEP  and  Arthur  Andersen  assert, 
contrary  to  the  NOPR,*®  that  the  use  of 
different  inventory  methods  for 
accounting  and  ratemaldng  purposes 
does  not  require  accoimting  for 
differences  in  inventory  values  and 
expense  amounts  as  regulatory  assets 
and  liabilities,  so  long  as  the  ratemaking 
method  is  allowed  by  GAAP.  Southern 
Company  aigues  that  recording 
regulatory  assets  and  liabilities  for  all 
differences  between  inventory  values  for 
accoimting  and  ratemaking  purposes  is 
unnecessary,  costly  and 
administratively  burdensome. 

Cinciimati  Gas  &  Electric  argues  that 
such  accounting  could  con^se  users  of 
financial  statements,  with  no  apparent 
gain  in  usefulness  or  clarity. 

EEI  and  others®’'  assert  that 
differences  between  two  gmierally 
accepted  accounting  methods  (e.g., 
when  a  state  commission  and  this 
Commission  require  different  methods) 
are  not  regulatory  assets  under  FASB 
Statement  No.  71. 

Ohio  Edison  and  Penn  Power  assert 
that  the  proposal  to  use  regulatory  assets 
and  liabilities  to  reflect  differences  in 
inventory  methods  in  an  unnecessary 
complication  and  that  concerns 
continue  to  be  raised  by  the  SEC  and 
accountants  about  the  collectability  of 
regulatory  assets.  They  argue  that,  while 
these  concerns  are  often  l^seless,  their 
existence  demonstrates  the  perception 
of  higher  risk  associated  wi^  su(^ 
assets. 

Atlantic  Electric  argues  that  the 
Commission  must  assess  the  effects  of 
allowances  valued  at  present  value  on 

**FERC  Statutes  and  Regulations  1  32,581  at 
32,581-82. 

American  Gas  Assodatian.  Baltimore  Gas  a 
Electric,  Centarior,  Central  a  South  West. 
ConunoBweakh  Edison.  Golf  States,  Pennsylvania 
Power  a  Light,  P)M  and  Wisconsin  Public  Service. 


the  weighted  average  cost  method. 
Atlantic  Electric  asserts  that 
amortization  of  inventory  costs  can  be 
distorted  by  commingling  costs  of 
allowances  associated  w^  future  use 
with  costs  of  allowances  with  more 
current  application. 

AICPA  and  Deloitte  &  Touche  dispute 
the  NOPR’s  statement  that  “there  is  no 
need,  for  inv^itory  purposes,  to 
separately  identify  whi^  allowances 
were  used  *  •  *  .“  They  argue  that 
serialization  of  allowances  would  better 
enable  independent  auditors  to  confirm 
the  existence  of  allowances  and  the 
completion  of  trades,  and  allow  utilities 
to  design  effective  internal  control  and 
tax  systems  for  allowances. 

The  Ohio  Staff  recommends  that  if 
EPA  adopts  serialization,  utilities 
should  be  required  to  maintain  records 
detailing  the  cost  associated  with  each 
serial  number. 

Commission  Response.  Based  on 
careful  consideration  of  the  comments, 
the  Commission  has  decided  to  adhere 
to  its  proposal  to  require  the  use  of  a 
single  inventor}^  method,  the  weighted 
average  cost  method,  for  allowance 
inventory  accounting.  While  there  is 
merit  in  the  recommendation  of  some 
commenters  to  allow  the  use  of  any 
inventory  method  that  complies  with 
GAAP  and  is  used  for  ratemaking 
purposes,  such  benefits  are  outweighed 
by  the  need  to  limit  management’s 
discretion  in  determining  income  and 
inventory  balances  and  by  the  benefits 
of  having  a  uniform  accounting  method. 

The  weighted  average  cost  method 
has  the  advantage  of  ob|octivity  in  that 
it  limits  management  discretion  in 
determining  income  and  inventory 
balances.  By  comparison,  the  other 
common  inventory  methods  (specific 
identification,  LIFO  and  FIFO)  provide 
management  greater  flexibility  to 
manipulate  inventory  and  income 
balances  by  timing  purchases  and  sales 
of  allowances  and  by  specifying  which 
allowances  are  transferred  or  used.®® 
While  the  Commission  has  allowed 
utilities  to  use  these  other  methods  for 
certain  inventories,  the  allowance 
inventiny  will  differ  fi’om  other 
inventories,  in  that  some  allowances 
will  be  received  at  2iero  cost  from  EPA 
and  others  will  be  purchased  at  market 
price.  This  cost  didiotomy  does  not 
exist  for  other  inventories  and  magnifies 
management’s  ability  to  alter  income 
and  inventory  balances  under  inventory 
methods  other  than  weighted  average 
cost  method.  The  latter  method  is 
needed  in  this  instance  to  prevent  the 
accounting  manipulation  made  possible 

•*  See  KERC  Statute*  and  Regulation*  1  32,481  at 
32,579-80. 


by  the  unique  disparity  of  allowance 
costs. 

Also,  the  uniformity  gained  by 
requiring  all  utilities  to  use  a  single 
inventcuy  method  produces  other 
valuable  benefits.  Many  utilities  operate 
in  more  than  one  rate  jurisdiction  cmd 
it  is  possible  that  all  such  forisdictions 
will  not  use  the  same  method  to  price 
inventory  issuances  for  ratemaking 
purposes.  However,  a  single  inventory 
method  is  essential  for  accounting 
purposes.  For  example,  if  one 
jurisdiction  uses  LITO  for  ratemaking 
purposes  and  another  uses  FIFO,  the 
principles  of  sound  accounting  would 
militate  against  the  use  of  both  methods 
in  the  utility’s  inventory  accounting  or 
the  adoption  of  different  inventory 
pools  for  each  jurisdiction. 

Moreover,  such  jurisdictional 
differences  are  likely  to  occur,  and 
require  the  use  of  regulatory  asset  and 
liability  accounts,  regardless  of  the 
method  the  Commission  prescribes  for 
accounting  purposes.  Thus,  the  use  of 
regulatory  asset  and  liability  accounts 
cannot  be  avoided  merely  by  allowing 
utilities  to  select  the  accounting  method 
they  find  desirable. 

Apart  from  multi-jurisdictional 
conflicts,  the  use  of  a  uniform  inventory 
method  will  also  help  ensure 
comparability  of  financial  data  within 
the  industry.  Different  inventory 
metiiods  can  substantially  alter  a 
utility’s  apparent  financial  performance 
and,  even  if  the  method  usm  is 
disclosed,  make  comparisons  to  other 
utilities  needlessly  difficult. 

The  Commission  disagrees  with  the 
commenters  who  assert  that,  based  on 
FASB  Statement  No.  71,  the  use  of 
different  inventory  methods  for 
ratemaking  and  accounting  purposes 
would  not  give  rise  to  regulatory  assets 
and  liabilities  under  the  USofA  so  long 
as  both  methods  are  allowed  by  GAAP. 
Regulatory  assets  and  liabilities  are 
defined  differently  under  the  final  rule 
than  under  FASB  Statement  No.  71.  In 
relevant  part,  the  final  rule  defines 
regulatory  assets  and  liabilities  as 
arising  from  specific  revenues, 
expenses,  gains,  or  losses  that  would 
have  been  included  in  net  income 
determinations  in  one  period  under  the 
USofA’s  general  requirements  but  for  it 
being  probable  that  such  items  will  be 
included  in  a  different  period(s)  for 
purposes  of  developing  the  rates  the 
utility  is  authorized  to  charge  for  its 
utility  services.  The  final  rule,  however, 
requires  the  use  of  a  single  inventory 
method  for  allowances — weighted 
average  cost.  Thus,  under  the  final  rule’s 
definition  of  regulatory  assets  and 
liabilities,  the  use  of  a  different 
inventory  method  for  ratemaking 
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purposes  could  produce  regulatory 
assets  or  liabilities,  even  if  the  other 
method  is  allowed  by  GAAP.  Under 
FASB  Statement  No.  71,  on  the  other 
hand,  regulatory  assets  represents 
differences  between  the  way  costs  are 
recognized  for  regulatory  purposes  and 
the  way  costs  are  recognized  for 
enterprises  in  general.  Several  inventory 
methods  are  acceptable  under  GAAP  for 
industries  in  general.  Thus,  under 
FASB's  definition  of  regulatory  assets 
and  liabilities,  the  use  of  different 
inventory  methods  for  rates  and 
accounting  would  not  produce 
regulatory  assets  and  liabilities  so  long 
as  both  methods  are  allowed  by  GAAP. 

Some  commenters  appear  to 
misunderstand  how  the  Commission 
intends  the  weighted  average  cost 
method  to  be  applied  when  allowances 
in  inventory  are  of  different  vintages. 
Proposed  General  Instruction  21(D) 
stated: 

Inventory  included  in  Accounts  158.1  and 
158.2  must  be  accounted  for  on  a  vintage 
basis  using  a  weighted-average  method  of 
cost  determination.  Allowances  usable  but 
not  used  in  the  current  year  must  be  carried 
forward  to  the  next  vintage  year  inventory 
with  the  appropriate  recognition  of  their 
inventory  cost  in  the  next  vintage  year’s 
weighted-average  cost. 

Therefore,  the  application  of  this 
method  would  not  commingle  or  distort 
costs  of  currently  usable  allowances 
with  the  cost  of  allowances  usable  only 
in  future  years.  The  only  time  that  the 
cost  of  different  vintages  are  combined 
in  the  same  inventory  cost  pool  is  when 
a  currently  usable  allowance  is  not  used 
and  is  therefore  available  for  use  in  the 
succeeding  year{s). 

As  to  the  Internal  Revenue  Service 
(IRS)  rules  on  the  tax  treatment  of 
allowances,  the  Commission  notes  that 
in  Revenue  Procedure  92-91  (issued 
November  6, 1992)  the  IRS  issued 
guidance  on  certain  federal  income  tax 
consequences  of  the  allowance  program. 
Nothing  in  that  guidance  is  directly  on 
point  with  respect  to  inventory  methods 
and,  in  any  event,  the  tax  treatment 
would  not  dictate  the  appropriate 
hnancial  accounting  treatment.  To  the 
extent  there  are  timing  differences 
between  the  tax  recognition  and  the 
hnancial  accounting,  the  USofA 
provides  for  appropriate  recognition  of 
the  tax  effect  of  such  differences. 

As  to  the  comments  on  serializing 
allowances,  the  Commission  does  not 
dispute  that  serialization  would  help 
independent  auditors  to  confirm  the 
existence  of  allowances  and  the 
completion  of  trades,  and  help  utilities 
to  design  effective  internal  control  and 
tax  systems  for  allowances.  In  fact,  the 
Commission  would  encovirage  the  use  of 


serial  numbers  for  such  purposes.  For 
reasons  stated  above,  however,  the 
Commission  is  adopting  a  weighted 
average  cost  inventory  method,  which 
does  not  reqmre  specific  identification 
or  cost  information  by  each  allowance’s 
serial  number. 

2.  Vintaging  of  Allowances 

The  Commission  proposed  in  the 
NOPR  to  require  the  grouping  of 
allowances  in  inventory  by  vintage,  i.e., 
by  the  year  in  which  the  allowances  are 
first  ehgible  for  use.*^^  Under  this 
approa^,  only  those  allowances  usable 
during  the  current  year  (including 
allowances  carried  over  from  prior 
years)  would  be  included  in 
determining  the  weighted  average  cost 
of  the  vintage. 

Comments.  Vintaging  is  supported  by 
Delmarva  Power,  NARUC,  the  California 
Commission,  the  Florida  Commission, 
the  Georgia  Commission,  the  Illinois 
Commission,  the  Ohio  Staff  and  APPA. 

Consumers  Power  opposes  vintaging, 
arguing  that  the  Commission  has  not 
required  vintaging  for  any  other 
inventory  account.  Consumers  Power 
asserts  that  vintaging  of  allowances  will 
impose  an  unnecessary  administrative 
burden. 

The  Wisconsin  Municipal  Group  also 
opposes  vintaging,  arguing  that 
vintaging  is  inconsistent  with  the 
NOPR’s  statements  that  all  allowances 
are  fungible.  The  Wisconsin  Municipal 
Group  asserts  that  the  weighted  average 
cost  of  the  allowances  expensed  should 
be  calculated  using  all  allowances  in 
inventory. 

Commission  Response.  The 
Commission  will  retain  the  vintaging 
requirement  in  the  final  rule.  Vintaging 
is  essential  for  proper  costing  of 
allowances  used  or  otherwise  disposed 
of  during  each  year.  An  allowance  not 
yet  eligible  for  use  does  not  have  the 
same  value  as  an  allowance  cvirrently 
eligible  for  use.  To  include  as-yet- 
unusable  allowances  with  the  weighted 
average  cost  of  currently  usable 
allowances  would,  in  the  Commission’s 
view,  produce  distorted  costing. 

E.  Expense  Recognition  of  Allowances 
1.  Timing  of  Recognition 

The  Commission  proposed  in  the 
NOPR  to  require  utilities  to  charge  to 
expense  on  a  monthly  basis  the  number 
of  allowances,  including  fractional 
amounts,  corresponding  to  the  amount 
of  sulfur  dioxide  emitted.^®  The 
Commission  noted  that  this  method 


*”FERC  Statutes  and  Regulations  132,481  at 

32.582. 

”*FEkC  Statutes  and  Regulations  132,481  at 

32.583. 


results  in  the  recognition  of  expenses 
during  the  period  in  which  the  related 
energy  is  produced  and  used  and 
matches  costs  to  the  revenues  received 
for  production,  thus  accurately 
reflecting  the  results  of  operations 
during  each  period. 

Comments.  Many  commenters 
supported  the  proposal  for  monthly 
allowance  expense  accrual.'*  E£I 
comments  that  this  approach  is 
consistent  with  the  principle  of  accrual 
accounting. 

Arthur  Andersen  recommends  that 
the  cost  basis  used  for  expense 
recognition  should  be  recalculated  on  a 
wei^ted  average  cost,  year-of-eligible- 
use  basis  each  month  in  determining  the 
monthly  expense  amount. 

Florida  Power  &  Light  agrees  that 
allowances  should  be  expensed  on  a 
monthly  basis,  but  argues  that  the 
expensing  should  be  based  on 
management’s  annual  compliance  plan. 
Florida  Power  &  Light  argues  that,  since 
months  are  integral  parts  of  cm  annual 
period  and  not  discrete  periods, 
monthly  costs  should  reflect  the  relative 
portion  of  the  total  anticipated  annual 
allowance  expense  according  to  the 
compliance  plan. 

Coopers  &  Lybrand  recommends 
replacement  of  the  NOPR’s  proposal 
with  a  reference  to  APB  Opinion  No.  28, 
"Interim  Financial  Reporting.”'* 
Coopers  &  Lybrand  argues  that  APB 
Opinion  No.  28  provides  sufficient 
guidance  on  costs  and  expenses  for  ' 
interim  reporting  purposes. 

APPA  states  that,  for  some  utilities 
with  generating  units  using  alternative 
monitoring  systems,  emission  data  may  - 
not  be  available  when  the  utility  closes 
its  expense  records  for  a  given  month. 
APPA  asserts  that  these  utilities  should 
be  allowed  to  rely  on  estimates  based  on 
fuel  sampling  and  use,  with  a  year-end 
true-up  coinciding  with  the  extended 
allowance  recording  period  adopted  in 
EPA’s  regulations.  Similarly,  Delmarva 
Power  asserts  that  allowances  should  be 
charged  to  expense  monthly  based  on  an 
estimate  of  the  number  of  allowances 
used  each  month,  with  a  year-end  true- 
up  to  actual  usage. 

EPA  notes  that  whenever  emission 
data  are  missing  or  unavailable,  a  utility 
must  calculate  emissions  consistent 
with  estimates  prescribed  by  EPA.  EPA 
asserts  that  allowance  expensing  should 


NARUC,  the  Florida  Commission,  the  Georgia 
Commission,  the  Illinois  Commission,  the  Ohio 
Staff,  EEI,  Centerior,  Cincinnati  Gas  k  Electric, 
Commonwealth  Edison,  Consumers  Power,  Gulf 
States,  Pennsylvania  Power  k  Light,  PSI  Energy  and 
APPA 

APB  Opinion  No.  28,  Interim  Financial 
Reporting,  in  Accounting  Statements — Original 
Pronouncements  (1991). 
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be  based  on  whatever  data  (including 
data  substituted  for  missing  data)  are 
used  to  determine  emissions  and 
allowance  obligations  under  the  Clean 
Air  Act.  EPA  aigues  that  this  result 
would  properly  correlate  a  utility’s 
allowance  accoimting  with  its  actual 
allowance  obligations  and  costs. 

Commission  Response.  The 
Commission  will  ^opt  the  proposal  to 
require  utilities  to  charge  to  expense  on 
a  monthly  basis  the  cost  of  allowances, 
including  fractional  amounts, 
corresponding  to  the  amoimt  of  sulfur 
dioxide  emitted.  As  suggested  by  Arthur 
Andersen,  the  cost  basis  used  for 
expense  recognition  should  be 
recalculated  on  a  weighted  average  cost, 
year-of-eligible-use  Imis  each  month. 
The  Commission  recognizes  that  in 
some  instances  actual  emission  data 
may  not  be  available  when  the  utility 
closes  its  expense  records  for  a  given 
month.  The  use  of  reasonable  estimates 
in  such  circumstances,  with  true*ups  to 
actual  data  in  the  month  the  facts 
become  known,  is  acceptable  for 
financial  reporting  purposes. 

2.  Account  Used  for  Recognition 

The  Commission  proposed  in  the 
NOPR  to  require  utilities  to  record  the 
expense  of  allowances  in  a  new  account 
entitled  Accoxmt  509,  Allowances.^^ 

The  Commission  stated  that 
classification  in  Account  509  would 
properly  recognize  the  nature  of 
allowances  as  part  of  the  cost  of 
production,  but  would  not  require  any 
particular  ratemaking  treatment. 

Comments.  The  proposed  rule  is 
supported  by  Arthur  Andersen.  NARUC, 
the  Florida  Commission,  the  Georgia 
Commission  and  the  Ohio  Staff. 

The  Illinois  Commissicm  does  not 
oppose  the  creation  of  Account  509  but 
argues  that  utilities  should  be  allowed 
to  modify  this  requirement  to  conform 
to  the  accoimting  mandated  by  state 
regulators.  The  Illinois  Commission 
argues  that  it  may  wish  to  allow  fuel 
clausa  recovery  of  allowance  expenses 
and,  to  do  so,  may  have  to  require 
utilities  to  record  allowance  expenses  in 
Account  501,  Fuel.  Similarly,  Duke 
Power  argues  that  mandating  the  use  of 
an  account  other  than  Account  501  will 
preclude  many  companies  from 
recovering  allowance  costs  through  fuel 
clauses  imder  existing  statutes. 

E£I  and  many  other  commenters 
support  the  recognition  of  allowance 

FERC  StatutM  and  Regulations  1 32,481  at 
32483. 

Allegheny  Power,  Baltimore  Gas  &  Electric, 
Central  k  Soi^  West,  Cincinnati  Gas  k  Electric, 
Commonwealth  Edison,  Consumecs  Power, 
Delmarva  Power,  Cuif  States,  lES  Industries,  lowra- 


expense  in  a  new  subaccount  within 
Account  501.  lowa-Illinois  argues,  for 
example,  that  using  a  new  subaccount  of 
Accoimt  501  would  facilitate  fuel  clause 
recovery  because  many  foel  clauses, 
including  those  in  lowa-Illinois’  retail 
jurisdictions,  limit  recoverable  costs  to 
those  included  in  specific  accounts.  PSI 
Energy  argues  that  using  a  subaccotmt  of 
Accotmt  501  would  not  dictate  any 
particular  ratemaking  treatment  or 
violate  the  goal  of  rate  neutrality 
because  state  commissions  will 
thoroughly  review  the  rate  treatment  of 
allowances. 

AEP  opposes  the  creation  of  a  new 
account,  instead  supporting  the  use  of 
existing  accounts  su^  as  Account  501 
or  Account  506,  Miscellaneous  Steam 
Power  Expenses.  AEP  argues  that  short¬ 
term  sales  are  generally  priced  at  full 
recovery  of  fuel  costs  plus  partial 
recovery  of  O&M  costs,  so  that  using 
existing  accounts,  particularly  Account 
501,  may  allow  recovery  &t)ra  short¬ 
term  energy  buyers  of  the  full  fair  value 
of  the  allowances  used  for  the  sale. 

Virginia  Power  argues  that  the  cost  of 
using  allowances  obtained  in  fuel- 
related  trades  should  be  recognized  in 
Account  501.  As  an  example,  Virginia 
Power  describes  a  sale  of  high  sulfur 
coal  bundled  with  allowances,  in  which 
the  allowances  are  needed  because 
burning  the  high  sulfur  coal  will 
generate  substantial  emissions. 

APPA  opposes  the  use  of  Account  501 
for  allowances.  APPA  argues  that 
allowances  should  be  held  in  a  separate 
account  to  facilitate  correct  rate 
mechanisms  such  as  formula  rates. 

APPA  argues  that  the  recovery  of 
allowances  in  rates  will  be  a  distinct 
and  separate  issue,  so  that  allowances 
should  not  be  treated  as  part  of  an 
aggregate  figure. 

Commission  Response.  The 
Commission  will  adopt  Account  509, 
Allowances,  as  the  proper  account  for 
recording  allowance  expenses.  Most  of 
the  commenters  opposing  the  use  of 
Accoimt  509  argue  that  the  use  of  other 
existing  accounts  would  facilitate  rate 
recovery.  However,  as  explained  above, 
the  Commission  intends  for  this 
accounting  rule  to  be  rate  neutral,  i.e., 
to  not  favor  one  particular  rate  treatment 
over  another.  Using  a  new  account  will 
best  accomplish  this  objective. 
Furthermore,  the  use  of  a  separate 
account  for  expensing  allowances  will 
simplify  access  to  useful  information  on 
a  utility’s  allowance  program. 

Illinois.  Ohio  Edison,  Penn  Power.  PJM,  Potomac 
Electric,  PSI  Energy  and  PSE&C. 


3.  Allowance  Inventory  Shortages 

The  NOPR  proposed  that  if  a  utility 
emits  more  sulfur  dioxide  than  it  has 
allowances  in  inventcuy,  the  utility 
should  accrue  in  inventory  (Account 
158.1)  the  estimated  cost  of  obtaining 
the  needed  allowances.^’  The  utility 
would  charge  Account  158.1  for  the 
estimated  cost  of  the  needed  allowances 
and  credit  the  proper  liability  account. 
Any  difference  between  the  estimated 
and  actual  cost  of  allowances  would  be 
charged  to  Account  158.1. 

Comments.  Consumers  Power, 

NARUC,  the  Florida  Commission  and 
the  Georgia  Commission  support  the 
proposed  rules.  The  Ohio  Stafr  generally 
agrees  with  the  proposed  rule  but 
recommends  that  any  estimated 
amounts  charged  to  the  allowance 
inventory  account  should  be  designated 
as  estimates.  The  Ohio  Stafr  also 
recommends  that  utilities  be  required  to 
keep  records  supporting  the  cost 
estimates. 

A  number  of  commenters  argue  that 
the  cost  of  meeting  an  allowance 
inventory  shortage  should  be  expensed 
immediately,  along  with  the  related 
liability,  instead  of  being  charged  to 
inventory.^®  AICPA  argues  that  any 
difference  between  actual  and  estimated 
costs  should  be  charged  to  expense 
rather  than  Account  158.1. 

Commission  Response.  The 
Commission  will  adopt  the  accounting 
proposed  in  the  NOPR.  The  Commission 
proposed  using  Account  158.1  for 
recording  allowance  accruals,  instead  of 
direct  expensing,  to  be  consistent  with 
the  use  of  the  weighted  average  cost 
method  of  costing  allowances  issued 
from  inventory,  and  to  ensure  the 
completeness  of  information  reported  to 
the  Commission  annually  on  utility 
allowance  programs. 

To  clarify  the  Commission’s  intent, 
however,  there  should  be  no  delay  in 
expensing  the  estimated  cost  of 
allowances  when  a  utility  has  fewer 
allowances  than  it  needs  for  its 
emissions  to  date.  When  accruals  are 
required,  Accoimt  158.1  effectively 
becomes  a  clearing  account  in  which  the 
monthly  cost  of  accrued  allowances  is 
charged  and  credited  in  the  same 
month.  In  such  cases,  the  use  of 
Account  158.1  will  provide  auditable 
information  needed  to  complete  the 
required  reporting  schedule.  Likewise, 
when  differences  between  the  estimated 
cost  of  allowances  and  the  actual  cost 

FERC  Statutes  and  Regulations  1 32,481  at 
32,583. 

AICPA,  Arthur  Andersen,  Deloitte  k  Touche, 
EEI,  Atlantic  Electric,  Brltimore  Cas  k  Electric, 
Commonwealth  Edison.  Calf  States,  lowa-Illinois 
and  Pennsylvania  Power  k  light 
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become  known,  the  adjustments  should 
be  made  through  Accoimt  158.1  and 
Account  509  ^^thin  a  single  month. 

With  these  clarifications,  the  proposed 
accounting  meets  the  commenters' 
concerns  on  expensing  allowance  costs 
in  the  proper  period  and  at  the  same 
time  ensures  me  completeness  of  data 
for  Account  158.1. 

4.  Penalties 

The  Ckimroission  stated  in  the  NOPR 
that,  if  a  utility  incurs  a  fine  or  penalty 
as  a  result  of  noncompliance  with  the 
CAAA,  the  USofA  requires  the  fine  or 
penalty  to  be  recorded  in  Account 
426.3,  Penalties,  a  below-the-line 
account.'^ 

Comments.  Commenters  agreeing 
with  the  proposed  treatment  include 
Consumers  Power,  NARUC,  the 
California  Commission,  the  Florida 
Commission,  the  Georgia  Commission 
and  the  Ilhnois  Commission. 

EEI  and  Allegheny  Power  propose  the 
designation  of  penalty  accounts  both 
below  and  above  the  line.'*  Allegheny 
Power  asserts  that  the  NOPR  assumed 
that  penalties  are  not  recoverable  in 
rates,  an  assumption  that  Allegheny 
Power  argues  may  not  be  true 
depending  on  the  drciimstances  and  on 
,  re^latory  decisions. 

EEI  ana  Florida  Power  &  Light  assert 
that  penalties  imposed  for 
noncompliance  should  be  reviewed  to 
determine  the  cause  of  the 
noncompliance.  They  argue  that  if  a 
utility  has  acted  prudently  to  meet 
emission  limits  and  events  outside  its 
control  caused  the  noncompliance,  the 
penalty  should  be  allowed  In  cost-of- 
service. 

The  North  Carolina  Ste^  opposes  the 
creation  of  an  above-the-line  accoxmt  for 
CAAA-related  penalties.  The  North 
Carolina  Stafi  asserts  that  designation  of 
an  above-the-line  accoimt  could 
encourage  a  utility  to  record  penalties  in 
that  account  without  prior  regulatory 
approval,  due  to  its  belief  that  the  costs 
should  be  recovered  in  rates.  The  North 
Carolina  Staff  asserts  that  such  actions 
not  only  may  misclassify  such  costs,  but 
also  would  make  it  more  difficult  to 
ascertain  the  utility’s  total  penalties. 

Commission  Response.  ’The 
Commission  continues  to  believe  that 
the  proper  account  to  use  for  ail  fines 
and  penalties  incurred  through 
noncompliance  with  the  CAAA  is 
Account  426.3,  Penalties.  However,  the 
use  of  this  account  is  not  intended  to 
preclude  a  ratemaking  body  from 

FERC  StahttM  and  Regulations  1 32.481  at 
32,583. 

^***Abov»-the-iine’*  accounts  contain  amounts 
that  reflect  operating  income  and  expenses  and  are 
generaliy  included  in  rates. 


considering  any  amounts  recorded 
therein  for  ratemaking  purposes.  The 
Commission  notes,  however,  that  IRS 
Revenue  Procedure  92-91,  discussed 
above,  states  that  the  $2,000  per  ton 
penalty  imposed  under  the  CAAA  is  not 
deductible  for  Federal  income  tax 
purposes. 

F.  Gain  or  Loss  on  Disposition  of 
Allowances 

The  NOPR  proposed  a  two-step 
process  for  accoimting  for  gains  and 
losses  on  the  sale,  exchange,  or  other 
disposition  of  allowances.  The  first  step 
would  be  to  recognize  the  gain  or  loss  ~ 
in  income,  in  either  of  two  new  above- 
the-line  accounts:  Account  411.8,  Gains 
from  Disposition  of  Allowances,  or 
Account  411.9,  Losses  from  Disposition 
of  Allowances.  The  second  step  would 
be  to  recognize  the  economic  effect  of 
regulators’  actual  or  expected 
ratemaking  treatment  of  the  gain  or  loss, 
by  recording  entries  in  new  generic 
accounts  for  regulatory  assets  and 
liabilities:  Account  182.3,  Other 
Regulatory  Assets;  Accoimt  244,  Other 
Regulatory  Liabilities;  Accoxmt  407.3, 
Regulatory  Debits;  and  Account  407.4, 
Regulatory  Credits. 

i^mments.  NARUC.  the  Florida 
Commission,  the  Georgia  Commission, 
the  Illinois  Commission  and  the  Ohio 
Staff  support  the  proposed  treatment 
NARUC  states  that  the  proposed 
treatment  would  allow  gains  and  losses 
to  remain  in  the  new  accounts  for 
regulatory  assets  and  liabilities  pending 
a  ruling  by  state  regulators. 

The  Michigan  Staff  proposes  an 
accoimting  treatment  for  using  the  gain 
from  allowance  sales  to  offset 
expenditures  made  to  reduce  sxilfur 
dioxide  emissions.  Under  this  proposal, 
the  net  gain  from  allowance  sales  would 
first  be  recorded  as  a  deferred  credit  in 
a  new  clearing  account.  The  utility’s 
management  then  would  decide  how  to 
use  the  funds.  If  the  funds  are  passed  on 
to  stockholders  and/or  rate^yers,  the 
clearing  account  would  be  reduced  and 
Account  244,  Other  Regulatory 
Liabilities,  would  be  crated.  If  the 
funds  are  used  to  cff^t  expenditures 
made  to  reduce  emissions,  the  clearing 
accoimt  would  again  be  reduced,  but  ffie 
credit  entries  would  be  made  in  the 
afiected  plant,  deferred  debit,  or 
op>erating  expense  accounts.  The 
Michigan  Stafi  argues  that  this  treatment 
would  encourage  utiUties  to  finance 
emission  reductions  with  the  funds 
generated  from  allowance  sales. 

Allegheny  Power  argues  that  the 
accoimting  fw  gains  and  losses  on 
disposition  of  ^owances  should  allow 
for  deferrals  with  subsequent 
amortization  over  the  expected  benefit 


period  and/or  in  accordance  with 
regulatory  direction.  Allegheny  Power 
analogi2;e8  to  previous  investment  tax 
credit  programs. 

PSI  Energy,  Detroit  Edison  and 
Atlantic  Electric  oppose  the  two-step 
process  of  first  recording  gains  or  losses 
in  income  and  then  accounting  for  the 
regulatory  treatment  of  such  gains  or 
losses.  PSI  Energy  asserts  that  this 
process  could  distort  the  income 
statement  by  accounting  for  a  single 
transaction  as  two  ofisetting  amounts  in 
the  income  statement.  PSI  Energy 
suggests  instead  that  the  economic 
efiects  of  the  regulatory  treatment  of 
allowance-related  gains  or  losses  should 
be  accounted  for  under  the  provisions  of 
FASB  Statement  No.  71. 

AICPA  and  Arthur  Andersen  argue 
that  the  proper  accoimting  for  a  gain  on 
sale  of  allowances  is  as  follows:  (1)  If 
there  is  uncertainty  as  to  the  regulatory 
treatment,  the  gain  should  be  deferred 
pending  resolution  of  the  uncertainty; 

(2)  If  there  is  certainty  as  to  the 
regulatory  treatment,  the  gain  should  be 
accounted  for  consistent  with  FASB 
Statement  No.  71,  to  the  extent  a 
regulatory  liability  results;  and  (3)  If  the 
gain,  or  any  part  ffiereof,  accrues  to 
shareholders,  that  amount  should  be 
recognized  as  income  currently  and 
recorded  in  Account  421,  Miscellaneous 
Nonoperating  Income.  AICPA  argues 
that  a  loss  should  be  recognized 
currently  and  recorded  in  Account  421, 
unless  a  regulatory  asset  is  established 
under  FASB  Statement  No.  71. 

A  number  of  commenters  proposed 
the  designation  of  accounts  both  above 
and  below  the  line  for  gains  and  losses 
on  allowance  trading.'*  Price 
Waterhouse  argues  that  provision 
should  be  made  for  below-tbe-line 
recognition  when  circumstances 
warrant.  EEI  argues  that  below-the-line 
accoimts  are  needed  because  state 
regulators  may  not  always  follow  the 
procedure  proposed  by  ffie  Commission. 
Centerior  argues  that  using  only  above- 
the-line  accounts  unfairly  prejudices 
future  ratemaking  with  a  bias  toward 
allocating  these  amounts  solely  to 
customers. 

A  number  of  commenters  see  no  need 
to  create  new  accounts  for  gains  and 
losses  on  disposition  of  allowances  and 
instead  suggest  modifying  existing 
accounts,  both  above  and  below  the 
line,  to  accommodate  gains  and  losses 

^  Price  Waterhouse,  EEI,  Allegheny  Power, 
Baltimore  Gw  a  Electric.  Centerior,  Florida  Power 
a  Light.  GPU,  lowa-Illiii^,  PadfiCorp  and 
Pennsylvania  Poww  a  Light. 
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on  allowance  trades.***  PJM  and  PSE&G 
assert,  for  example,  that  new  accounts 
are  not  needed  because  the  Commission 
has  stated  that  the  sale  of  allowances  is 
the  same  as  the  sale  of  any  other  asset. 

AEP  argues  that  the  final  rule  should 
prescribe  accounting  for  sharing  gains 
and  losses  between  ratepayers  and 
shareholders.  AEP  argues  that  when  a 
commission's  past  precedent  indicate 
that  gains  will  be  shared  between 
ratepayers  and  shareholders,  the  latter’s 
portion  of  the  gain  should  be  initially 
recorded  below-the-line  to  avoid 
subsequent  reclassification. 

Deloitte  &  Touche  argues  that  a  gain 
accruing  to  the  benefit  of  shareholders 
should  be  credited  directly  to  Account 
421.  Miscellaneous  Nonoperating 
Income,  rather  than  first  ^ing  credited 
to  Account  411.8,  Gains  from 
Disposition  of  Allowances.  Otherwise. 
Deloitte  &  Touche  states,  the  same  gain 
could  be  reported  twice  in  the  income 
statement. 

Commission  Response.  Upon 
considering  the  comments  on  this  issue, 
the  Commission  has  decided  to  simplify 
the  proposed  accoimting  for  gains  and 
losses  on  disposition  of  allowances.  The 
NOPR  proposed  a  two-step  process 
under  which  a  utility  would  first 
recognize  these  gains  and  losses  in  its 
income  statement  and  then  accoimt  for 
the  economic  effects  of  the  regulatory 
treatment  by  recording  a  regulatory 
liability  or  asset.  The  Commission  now 
considers  this  two-step  process 
unnecessary  and  undesirable.  Instead, 
the  Commission  will  adopt,  in  large 
part,  the  suggestions  of  AICFA  and 
Arthur  Andersen. 

Gains  on  dispositions  of  allowances 
should  be  accounted  for  as  follows. 
First,  if  there  is  uncertainty  as  to  the 
regulatory  treatment,  the  gain  should  be 
deferred  in  Account  254,  Other 
Regulatory  Liabilities,  pending 
resolution  of  the  imcertainty.  Second,  if 
there  is  certainty  as  to  the  existence  of 
a  regulatory  liability,  e.g.,  if  regulators 
have  ordered  the  gain  to  be  passed  onto 
ratepayers  over  several  years,  the  gain 
will  not  be  recognized  in  income. 
Instead,  it  will  ^  credited  to  Accoimt 
254,  with  subsequent  recognition  in 
income  when  reductions  in  charges  to 
customers  occur  or  the  liability  is 
otherwise  satisfied.  Third,  all  other 
gains  will  be  credited  to  Account  411.8, 
Gains  from  Disposition  of  Allowances. 

Losses  on  disposition  of  allowances 
that  qualify  as  regulatory  assets  should 
be  charged  directly  to  Account  182.3, 
Other  Regulatory  Assets.  All  other 

Baltimore  Gac  k  Electric,  Commonwealth 
EdUon,  GPU,  Ohio  Edison.  PJM.  PSEAG  and  Penn 
Power. 


losses  should  be  charged  to  Account 
411.9,  Losses  from  Disposition  of 
Allowances. 

The  Commission  declines  to  adopt  the 
suggestion  of  several  commenters  that  it 
provide  for  below-the-line  recognition 
of  gains  or  losses  on  disposition  of 
allowances  (other  than  gains  or  losses 
relating  to  speculative  investments,  as 
discussed  above).  The  USofA  does  not, 
and  should  not,  require  each  transaction 
to  be  shown  above  or  below  the  line 
based  upon  whether  customers  or 
stockholders  bear  the  expense  or  receive 
the  benefits  of  the  transaction.  Instead, 
the  nature  of  the  transaction  determines 
whether  it  is  shown  as  utility  operating 
income  (above-the-line)  or  as  other 
income  and  deductions  (below-the-line). 
With  enactment  of  the  CAAA, 
allowance  transactions  are  expected  to 
become  an  integral  part  of  utility 
operations,  especially  if  the  market  for 
allowance  tra^g  develops  as  intended. 
The  above-the-line  classification 
required  herein  does  not  dictate  how 
gains  and  losses  on  dispositions  of 
allowances  should  be  apportioned 
between  ratepayer  and  stockholders,  but 
merely  reflects  the  fact  that  allowance 
transactions  are  a  part  of  utility 
operations. 

G.  Regulatory  Assets  and  Liabilities 

The  Conunission  proposed  in  the 
NOPR  to  provide  accounting  for 
regulatory  assets  and  liabilities,  i.e., 
assets  and  liabilities  created  throu^  the 
ratemaking  actions  of  regulatory 
agencies  and  not  specifically  provided 
for  in  other  accounts.  The  NOPR 
proposed  to  create  four  new  accounts 
for  regulatory  assets  and  liabilities: 
Account  182.3,  Other  Regulatory  Assets; 
Account  244,  Other  Regulatory 
Liabilities;  Account  407.3,  Regulatory 
Debits;  and  Account  407.4,  Regulatory 
Credits.  The  first  two  are  balance  sheet 
accounts;  the  latter  two  are  income 
accounts. 

As  proposed.  Account  182.3  would 
include  costs  incurred  and  charged  to 
expense  which  have  been,  or  are  soon 
expected  to  be.  authorized  for  recovery 
through  rates  and  which  are  not 
specifically  provided  for  in  other 
accounts.  Regulatory  assets  would  be 
recorded  by  barges  to  Account  182.3 
and  credits  to  Account  407.4.  Amounts 
in  Account  182.3  would  be  amortized  to 
Account  407.3  over  the  appropriate  rate 
recognition  period. 

Account  244  would  include  liabilities 
imposed  by  the  ratemaking  actions  of 
regulatory  agencies  and  not  specifically 
provided  for  in  other  accounts.  Included 
in  Account  244  would  be  revenues  or 
gains  realized  and  credited  to  income 
that  the  company  is  required,  or  is 


expected  to  be  required,  to  use  to  reduce 
future  rates.  Regulatory  liabilities  would 
be  established  by  credits  to  Account  244 
and  debits  to  Account  407.3.  Amounts 
included  in  Account  244  would  be 
amortized  to  Account  407.4  over  the 
appropriate  rate  recognition  period. 

Support  for  the  NOPR 

National  Fuel  Gas,  the  Florida 
Commission  and  the  Ohio  Staff  support 
the  proposed  rule.  The  Ohio  Staff  states 
that  the  proposed  treatment  will  provide 
uniformity  in  the  way  utilities  report  the 
economic  effects  of  regulatory  actions 
and  will  facilitate  review  of  regulatory 
assets  and  liabilities. 

Support  for  the  Status  Quo 

Virginia  Power  and  PSI  Energy 
oppose  any  change  in  current 
accounting  practices  for  regulatory 
assets  and  liabilities.  Virginia  Power 
argues  that  the  accounting  practices 
used  over  the  yeeus  have  worked  well 
and  should  be  considered  GAAP  for 
regulated  entities.  PSI  Energy  argues 
that  the  USofA  already  provides 
sufficient  guidance  and  accounts  for 
regulatory  assets  and  liabilities  and  that 
financial  reporting  rules  ensure  the 
itemization  in  financial  statements  of 
significant  regulatory  assets  or 
liabilities. 

Procedural  Objections 

A  large  number  of  commenters  urge 
deletion  of  this  issue  from  this 
proceeding  and  initiation  of  a  separate 
rulemaking  on  regulatory  assert  and 
liabilities.*^  Many  of  these  commenters 
assert  that  the  issue  of  regulatory  assets 
and  liabilities  is  too  important  and 
complex  to  be  included  in  a  rulemaking 
on  accounting  for  allowances. 

Pennsylvania  Power  &  Light  and 
Wisconsin  Electric  argue  that  this 
proceeding  should  address  only  those 
regulatory  assets  and  liabilities  related 
to  allowances  and  that  other  regulatory 
assets  and  liabilities  should  be 
considered  in  a  separate  rulemaking. 

AICPA,  Arthur  Andersen  and  Deloitte 
&  Touche  argue  that  the  following  issues 
should  be  exempted  frnm  the  final  rule 
pending  further  study:  whether  FASB 
instructs  regulated  enterprises  to 
account  for  certain  effects  on  income 
taxes  only  on  the  balance  sheet,  not  on 
the  income  statement;  whether  deferred 
returns  from  phase-in  plans  and  other 
similar  defer^s  should  be  reported 
below-the-line;  and  whether  some  items 

•1  AICPA,  Arthur  Andersen,  Coopers  k  Lybrand, 
Deloitte  k  Touche,  EEI,  Central  k  ^udi  West, 
Commonwealth  Edison.  Con  Edison,  Detroit  Edison 
Duke  Power,  Gulf  States,  Kansas  City  Power  k 
Light,  Kentucky  Utilitias,  PJM,  Potomac  Electric. 
PSEAG  and  Wisconsin  Public  Service. 
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are  classified  in  a  way  unique  to  the 
regulatory  process  and  are  not 
accounted  for  as  proposed  in  the  NOPR. 

General  Substantive  Objections 

AEP  argiies  that,  according  to  FASB, 
regulatory  assets  and  related  deferred 
income  taxes  should  be  reflected  only 
on  the  balance  sheet.  PSI  Energy  argues 
that  the  income  statement  presentation 
of  phase-in  plans  should  be  specifically 
excluded  fi'om  the  final  rule. 

AEP  also  argues  that,  if  a  utility  is 
deferring  significant  costs,  e.g.,  through 
a  phase-in  plan,  and  is  accruing  a  return 
on  the  unrecovered  balances,  the  NOPR 
may  wrongly  move  the  credit  for  the 
deferred  return  from  below-the-line  to 
above-the-line.  AEP  argues  that  this 
result  would  distort  both  operating  and 
non-operating  income  and  is  contrary  to 
the  regulatory  intent  to  provide  the 
credit  as  compensation  to  investors,  not 
as  a  reduction  of  the  cost  of  service. 

Centerior  argues  that  a  new  account  is 
needed  for  the  deferral  of  return  through 
a  carrying  charge  because  crediting  such 
amounts  to  Accoimt  407.4,  an  above- 
the-line  accoimt,  would  be  inconsistent 
with  past  Commission  practice. 

Centerior  argues  that  the  Commission 
has  consistently  required  the  carrying 
charge  to  be  credited  to  Accoimt  421, 
Miscellaneous  Nonoperating  Income,  a 
below-the-line  account. 

EEI  argues  that  the  Commission 
should  allow  certain  regulatory  assets 
and  liabilities,  such  as  the  gross-up  of 
portions  of  previously-recorded  AFUDC, 
to  be  classified  with  ^e  plant  accounts. 
EEI  also  argues  that  certain  costs  should 
be  presented  separately  from  other 
regulatory  assets  and  liabilities.  EEI 
states,  for  example,  that  the  net  phase- 
in  costs  capitalized  in  each  period  or  the 
net  amount  of  previously  allowable 
phase-in  costs  recovered  during  each 
period  should  be  reported  as  a  separate 
item  of  other  income  or  expense  in  the 
income  statement. 

Applicability  of  Accounts  407.3  and 
407.4 

EEI  argues  that  utilities  should  be 
allowed  to  use  accounts  other  than 
407.3  and  407.4  if  state  regulators  have 
previously  allowed  such  use.  EEI  argues 
that  if  state  regulators  have  allowed  the 
use  of  other  accounts,  the  requirement 
to  use  Accounts  407.3  and  407.4  should 
apply  only  prospectively.  Allegheny 
Power  and  Kansas  City  Power  &  Li^t 
assert  that  use  of  the  new  accounts 
should  not  be  required  if  the 
commission  with  primary  ratemaking 
jurisdiction  requires  the  use  of  other 
accounts. 

Southern  Company  argues  that  the 
new  accounts  should  apply  only  to  new 


regulatory  assets  and  liabilities. 

Southern  Company  asserts  that  the  new 
accounts  could  lead  to  cost  recovery 
problems  under  existing  contracts  and 
joint  ownership  agreements  under 
which  costs  previously  deferred  are  now 
being  amortized  to  an  account  reflected 
in  formulary  billings.  Southern 
Company  argues  that  a  change  in 
account  classification  would  jeopardize 
cost  recovery  and  could  require  costly 
renegotiation  of  contracts  and 
agreements. 

AEP  argues  that,  if  Accounts  407.3 
and  407.4  are  adopted,  these  accounts 
should  not  apply  to  deferred  income 
taxes.  AEP  argues  that  the  needed 
information  is  not  always  available  for 
individual  book/tax  timing  differences, 
especially  those  involving  plant-in¬ 
service.  AEP  argues  that  identifying  the 
proper  accounts  in  which  deferred  taxes 
should  be  recorded  can  be  difficult  or 
impossible. 

^veral  commenters  argue  that 
regulatory  assets  and  liabilities  should 
be  recorded  in  income  statement 
accounts  reflecting  the  nature  of  the 
underlying  transactions,  regardless  of 
when  die  transactions  are  recognized.*^ 
The  American  Gas  Association,  for 
example,  asserts  that  financial  statement 
readers  are  more  interested  in  the  nature 
of  a  company's  transactions  than  in  the 
differences  between  GAAP  for  non- 
regulated  and  regulated  businesses.  The 
Association  asserts  that,  when 
necessary,  utilities  and  regulators  can 
determine  the  efiect  of  regulation  for 
ratemaking  purposes  and  that  these 
difierences  should  not  be  the  focus  of 
the  statements. 

Effect  on  Coverage  Ratios 

EEI,  AEP,  Gulf  States  and  Virginia 
Power  assert  that  using  new  Accounts 
407.3  and  407.4  will  distort  the 
computation  of  coverage  ratios  under 
SEC  rules.  They  assert  that,  under  the 
standard  coverage  formula,  the 
adjustments  to  income  taxes  would  be 
added  back  to  determine  earnings  for 
coverage  purposes,  but  the  related 
adjustments  to  the  regulatory  asset  and 
liability  income  statement  accounts 
would  not  be  added  back. 

Defining  Regulatory  Assets  and 
Liabilities 

A  number  of  commenters  argue  that 
regulatory  assets  and  liabilities  should 
be  defined  more  consistently  with  FASB 
Statement  No.  71.®^  They  argue,  for 


American  Gas  Association,  Baltimore  Gas  It 
Electric,  Columbia  Gas,  Con  Edison,  Virginia  Power 
and  Wisconsin  Public  Service. 

**  AEP,  AlCPA,  Arthur  Andersen,  EEI,  Centerior, 
Commonwealth  Edison,  Consumers  Power,  the 
Georgia  Commission,  NARUC,  the  North  Carolina 


example,  that  the  USofA  should  allow 
recomition  of  re^atory  assets  and 
liabilities  only  when  rate  recovery  is 
probable,  j.e.,  likely  to  occur,  not  just 
reasonably  expect^.  Otherwise,  they 
argue,  utilities  might  have  to  report  the 
same  transactions  under  two  sets  of 
accounting  principles. 

NARUC  notes  that  Account  182.3 
includes  regulatory  assets  related  to  the 
amortization  or  normalization  of  certain 
costs,  and  suggests  that  the  account  be 
clarified  to  include  only  those 
regulatory  assets  "related  to  the 
amortization  of  specific  and  significant 
non-recurring  or  infrequent  operating  or 
maintenance  expense  items  *  *  In 
support,  NARUC  states  that  the  word 
"normalization"  is  ambiguous.  The 
North  Carolina  Staff  similarly  argues 
that,  in  any  ratemaking  decision, 
regulators  may  adopt  several 
adjustments  to  set  rates  at  an  average,  or 
"normal"  level,  but  not  to  provide  for 
recovery  of  a  specific  cost  in  a  period 
other  than  the  one  in  which  it  would  be 
recomized  for  accounting  purposes.  The 
'Norm  Carolina  Staff  argues  ffiat. 
contrary  to  ffie  implication  in  ffie  NOPR, 
it  would  be  inappropriate  to  record  a 
regulatory  asset  of  liability  for  such 
adjustments. 

Inconsistent  Classification 

Many  commenters  note  ffiat  proposed 
Account  182.3,  Offier  Regulatory  Assets, 
is  classified  as  a  deferred  asset  while 
proposed  Accoimt  224,  Offier 
Regulatory  Liabilities,  is  classified  as  a 
current  liability.  A  number  of 
commenters  argue  ffiat  regulatory  assets 
and  liabilities  should  both  be  classified 
in  deferred  accounts.®®  Offiers  propose 
me  establishment  of  boffi  current  and 
deferred  accounts  for  bom  regulatory 
assets  and  liabilities.®®  Still  offiers  find 
eiffier  of  ffiese  two  approaches 
acceptable.®®  The  American  Gas 
Association  and  Con  Edison  argue  mat 
me  classification  of  a  regulatory  asset  or 
liability  as  current  or  deferred  should  be 
determined  by  GAAP. 

Commission  Response.  The 
Commission  now  l^lieves  mat,  alffiough 
separate  accounts  for  regulatory  assets 
and  liabilities  should  still  be  established 
in  mis  rulemaking,  me  two-step  process 
described  in  me  NOPR  is  not  generally 
necessary  and  in  some  instances  may 


Staff,  Price  Waterhouse,  PSI  Energy  and  Virginia 
Power. 

**  AEP.  Baltiatore  Gas  a  Electric,  Centerior, 
Delmarva  Power,  PadfiCorp,  PJM,  Ohio  Edison, 
Penn  Power  and  Wisconsin  Electric. 

**  Allegheny  Po%ver,  Central  k  South  West,  PGaE. 
Virginia  Power,  Price  Waterhouse  and  Potomac 
Electric. 

••EEI,  Cincinnati  Gas  S  Electric,  Commonwealth 
Edison,  Gulf  States,  lES  Industries,  NYSEAG,  PSI 
Energy  and  Wisconsin  Public  Service. 
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contribute  to  Inappropriate  results. 

Based  upon  the  comments  received,  the 
Commission  will  make  certain  changes 
in  the  eocounting  required  for  regulatory 
assets  and  liabilities. 

For  consistency  in  the  balance  sheet 
presentation  of  regulatory  assets  and 
liabilities,  the  Commission  will 
renumber  proposed  Account  244,  CXher 
Regulatory  Liabilities,  to  Account  254. 
Account  254  will  be  in  the  deferred 
credits  section  of  the  balance  sheet,  thus 
paralleling  the  placement  of  Account 
182.3,  Other  R^ulatory  Assets,  in  the 
deferred  debits  section  of  the  balance 
sheet. 

The  Commission  will  require  that 
deferred  returns  and/or  carrying  charges 
accrued  on  regulatory  assets  and 
liabilities  be  uedited  to  Account  421, 
Miscellaneous  Nonoperating  Income,  or 
charged  to  Account  431,  Other  Interest 
Expense,  as  appropriate.  Both  of  these 
accounts  are  below-the-line.  This 
change,  recommended  by  several 
commenters,  is  needed  to  conform  the 
required  accounting  treatment  to  the 
accounting  used  in  recording  deferred 
returns  and/or  carrying  charges  in  other 
circumstances. 

The  Commission  will  also  redefine 
regulatory  assets  and  liabilities  to  use 
terms  more  similar  to  those  used  in 
FASB  Statement  No.  71,  in  order  to 
avoid  unnecessary  differences  between 
financial  statements  issued  for 
regulatory  purposes  and  general 
purpose  financial  statements.  The  term 
“probable,**  as  used  in  the  definition 
adopted  herein  for  regulatory  assets  and 
liabilities,  refers  to  that  which  can 
reasonably  be  expected  or  believed  on 
the  basis  of  available  evidence  or  logic 
but  is  neither  certain  nor  proved.*' 

Finally,  to  reduce  other  possible 
conflicts  with  current  practices,  the 
Commission  will  modify  the  proposed 
text  of  the  accounts  fur  regulatory  assets 
and  liabilities.  Under  the  originally- 
proposed  accounting  for  regulatory 
assets  and  liabilities,  all  entries  to 
Accounts  182.3  and  244  (now  254) 
would  have  been  through  charges  or 
credits  to  Accounts  407.3  and  407.4. 
Also,  the  proposed  accounting  would 
have  required  current  expense  (revenue) 
recognition  consistent  with  the  USofA 
requirements  as  determined  without 
regard  to  the  creation  of  regulatory 
assets  and  liabilities;  wherea.s,  tlie 
current  practice  is  generally  not  to 


*’  WMbalar's  New  World  Ulctiunary  of  the 
American  Langtume.  2d  collage  ed.  (New  York; 
Simoit  and  Schiutar,  1982]  at  1132.  Tbit  U  the 
meaning  reierred  to  in  FASU  Concepta  Statement 
No.  6.  Elements  of  Financial  Statements,  1  2S  n.ia 
and  4  33  n.21,  (1S63)  (auperteding  FASB  Concepts 
Statement  No.  3),  in  Accounting  Statemente— 
Original  Pronouncements  (19St). 


recognize  the  expense  (revenue)  but  to 
capitalize  the  cost  (or  recognize  a 
liaoility).  The  proposed  accounting 
would  therefore,  have  afiected  income 
statement  accounts  even  though  net 
income  was  not  afiected  (i.e..  a  liability 
would  be  rerxirded  along  with  an  equal 
regulatory  asset  or  an  asset  would  be 
recorded  along  with  an  equal  regulatory 
liability).  Although  net  income  would 
not  have  been  affected,  the  NOPR's 
proposed  accounting  could  have 
distorted  various  financial  ratios,  such 
as  pre-tax  interest  coverage  calculations. 
Thus,  the  Commission  will  adopt 
Accounts  407.3  and  407.4,  as  modified, 
to  provide  for  separate  income  and 
expense  recognition  only  in  appropriate 
situations,  such  as  for  the  net  amount 
capitalized  for  phase-in  plans  in  each 
period  and  the  net  amount  of  previously 
capitalized  allowable  costs  recovered 
during  each  period. 

H.  Reporting  Requiivments 

Based  on  the  proposed  accounting  for 
allowances  and  regulatory-created  assets 
and  liabilities,  the  NOPR  proposed  to 
require  new  schedules  and  changes  to 
existing  schedules  in  the  Annual 
Reports  (Forms  1, 1-F,  2  and  2-A)  filed 
by  electric  utilities,  licensees  and 
natural  gas  companies.  Of  particular 
note,  the  NOPR  proposed  a  new 
schedule  for  reporting  the  number  and 
cost  of  allowance  transactions,  to 
include  a  utility*s  beginning-  and  end- 
of-year  balance  of  allowances; 
acquisitions  by  issuance  and  returns 
from  EPA;  acquisitions  by  purchases 
and  transfers;  relinquishments  by 
charges  to  expense;  relinquishments  by 
sales  and  transfers;  net  sales  proceeds; 
and  gains  and  losses. 

Allowance  Trading  Information 

EPA  supports  the  NOPR's  proposal  to 
require  reporting  of  allowance  trades, 
asserting  that  the  information  will  be 
helpful  to  other  regulators  and  traders  in 
the  allowance  market.  The  Ohio  Staff 
also  supports  the  proposed  reporting 
requirements  and  asks  that  utilities 
additionally  be  required  to  report 
market-related  information,  e.g..  each 
allowance  trade,  the  parties  tliereto  and 
the  corresponding  amounts.  The  Ohio 
Staff  asks  the  Commission  to  compile 
the  market  information  and  make  it 
available  to  all  state  commissions. 

The  Iowa  Working  Group  argues  that 
market  price  and  contract  term  data 
must  be  collected  and  made  available 
because  of  tlie  planned  or  expected  use 
of  fair  value  for  certain  accounting 
purposes  (e.g.,  inter-affiliate  trades)  and 
ratemaking  purposes.  The  Group  asks 
tire  Commission  to  compile  a  database 
on  allowance  prices  and  contract  terms 


for  all  jurisdictional  utilities  beginning 
in  1994,  for  two  years  or  until  the 
private  market  t^es  over  this  function. 
The  Group  proposes  that  the 
Commission  require  quarterly  filings  of 
price  and  contract  term  information, 
and  compile  the  information  in  a 
publicly  available  database,  omitting  the 
names  of  the  traders. 

APPA  argues  that  the  proposed 
reporting  requirements  are  not  adequate 
for  purposes  of  determining  fair  market 
value  at  the  time  of  a  given  trade.  APPA 
argues  that  the  Commission  should 
require  full  and  timely  public  disclosure 
of  the  details  on  allowance  trades, 
including  market  price  information. 
APPA  and  the  NC  Municipal  Agency 
assert  that  such  information  will 
promote  a  vigorous  allowance  market  by 
minimizing  uncertainties  about 
reasonable  prices  and  terms.  APPA 
argues  that  the  availability  of  price 
information  also  will  discipline  the 
market  by  facilitating  public  inspection 
of  trades  by  utilities,  brokers,  regulators 
and  consumer  advocates.  APPA  asks  the 
Conunission  to  consider  using  an 
electronic  bulletin  board  to  collect 
information  as  each  transaction  closes, 
requiring  identification  of  the  purchaser 
and  seller,  quantity,  price,  vintage,  and 
terms  and  conditions. 

EEI  and  others  **  argue  that 
information  on  allowance  trades  should 
be  kept  confidential.  EEI  argues,  for 
example,  that  EPA  does  nut  require  the 
parties  to  disclose  the  price  in  private 
sales.  /VEP  asserts  that,  if  a  public 
market  does  not  develop,  trading 
information  will  be  private  and,  if 
disclosed,  could  adversely  affect  future 
trading  possibilities.  PSI  Energy  asserts 
that,  while  the  information  in  the 
proposed  reporting  requirements  will  be 
needed  for  on  active  trading  market  and 
informed  regulatory  decisions,  there  are 
more  appropriate,  less  detailed  means  of 
acquiring  the  information,  e.g.,  through 
market-driven  mechanisms  such  as 
brokers,  newsletters  or  futures  contracts 
on  the  Chicago  Board  of  Trade.  Virginia 
Power,  Consumers  Power  and 
Pennsylvania  Power  &  Light  argue  that 
information  on  allowance  trades  should 
be  reported  in  aggregate,  not  by  the 
specifics  of  each  trade.  These 
commenters  and  others  express  concern 
generally  about  the  scope  of  information 
sought  on  allowances,  and  suggest 
conforming  this  reporting  requirement 
to  the  requirements  for  nuclear  fuel 
materials,  materials  and  supplies  or  the 
monthly  cost  and  quality  of  tuels. 


**  AFP,  Canterior,  Consumer*  Power,  Detroit 
Edison.  Gulf  States,  lows- Illinois,  P(M.  PSEaG, 
Virginia  Power  and  Wisconsin  Electric. 
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Technical  Changes 

Consumers  Power  asserts  that 
Instruction  No.  2  for  page  228, 
Allowances,  requiring  that  all  allowance 
acquisitions  be  recorded  at  historical 
cost,  is  not  consistent  with  proposed 
General  Instruction  21,  prescribing  the 
use  of  fair  value  for  the  acquisition  of 
allowances  eligible  for  use  in  different 
years.  Consumers  Power  argues  that 
Instruction  No.  2  should  be  expanded  to 
address  reporting  for  allowances  usable 
in  future  years. 

Consumers  Power  also  argues  that 
lines  31-36  and  42-46  of  page  228, 
requiring  data  on  Net  Sales  Proceeds 
and  Gains  or  Losses  by  the  period  in 
which  the  allowances  are  first  eligible 
for  use,  are  not  need  for  analyzing  the 
activity  of  the  allowances  account  and 
should  be  eliminated. 

Consumers  Power  asserts  that  lines 
37-40  of  page  228,  requiring  data  on 
allowances  withheld,  do  not  provide  for 
any  reduction  in  withheld  allowances 
sold  at  EPA’s  direct  sales  or  auctions. 
Consumers  Power  recommends  the 
addition  of  a  line  for  sales  to  reduce  th? 
Allowemces  Withheld  amount  to  what  is 
available  to  the  utility. 

The  Wisconsin  Municipal  Group 
argues  that  page  228  should  be  amended 
to  show  the  calculation  of  the  weighted 
average  cost  of  allowances. 

Pennsylvania  Power  &  Light  seeks 
clarification  of  a  possible  inconsistency 
on  the  Statement  of  Cash  Flows,  pages 
120  and  121  of  FERC  Form  1. 
Pennsylvania  Power  k  Light  notes  the 
proposed  identification,  in  the  section 
for  investment  activities,  of  the  net 
increase  (decrease)  in  allowances  and 
assumes  that  this  item  includes  only 
allowances  held  for  speculation. 
Pennsylvania  Power  &  Light  argues  that 
a  similar  line  should  be  included  in  the 
section  on  operating  activities  for 
allowances  held  for  the  utility’s  use. 

AEP  proposes  raising  the  level  below 
which  a  utility,  for  reporting  purposes, 
may  aggregate  minor  items  in  Account 
182.3,  Other  Regulatory  Assets,  and 
Account  244,  Other  Regulatory 
Liabilities.  The  Commission  proposed 
in  the  NOPR  to  allow  grouping  of  items 
equal  to  less  than  five  percent  of  the 
year-end  balance  or  amovmts  less  than 
$50,000,  whichever  is  less.  AEP 
proposes  changing  $50,000  to  $100,000, 
in  order  to  avoid  excessive  reporting 
detail  on  immaterial  amoimts. 

Pennsylvania  Power  &  Light  asserts 
that  page  232,  Other  Regulatory  Assets, 
and  page  278,  Other  Regulatory 
Liabilities,  should  include  an  additional 
column  for  Balances  at  Beginning  of 
Year,  to  match  similar  presentations 
elsewhere  in  FERC  Form  1. 


Washington  Gas  recommends 
expanding  the  proposed  instructions  to 
Form  Nos.  2  and  2-A,  to  clarify  that  the 
amortization  period  for  regulatory  assets 
and  liabilities  need  not  be  disclosed 
when  regulators  have  not  issued  a  final 
order  establishing  the  appropriate  rate 
recovery  period. 

Baltimore  Gas  k  Electric  and  Florida 
Power  &  Light  argue  that  the  proposed 
reporting  of  regulatory  assets  and 
liabilities  in  F^C  Forms  1  and  2  is 
inconsistent  with  the  proposed 
accoimting  for  those  assets  and 
liabilities.  Baltimore  Gas  k  Electric 
asserts  that,  under  the  proposed 
accounting,  regulatory  assets  and 
liabilities  may  be  created  and 
extinguished  only  by  entries  to  new 
accoimts  407.3  and  407.4.  Baltimore  Gas 
k  Electric  asserts,  however,  that  the 
proposed  pages  in  Forms  1  and  2  would 
require  disclosure  of  the  offsetting 
income  statement  accoimts  used  to  set 
up  and  amortize  regulatory  assets  and 
liabilities. 

The  Michigan  Staff  recommends 
revising  the  proposed  instructions  for 
Accoimt  244,  Other  Regulatory 
Liabilities,  in  Part  201  to  delete  the 
reference  to  the  disposition  of 
allowances,  unless  it  is  anticipated  that 
natural  gas  companies  will  own 
allowances  as  part  of  their  regulated 
business.  The  Michigan  Staff  asserts  that 
if  a  natural  gas  company  did  acquire 
allowances,  consideration  should  be 
given  to  recording  their  cost  in  Accoimt 
121,  Non-utility  Property. 

Commission  Besponse.  Upon 
considering  the  comments  on  allowance 
trading  information  generally,  the 
Commission  has  decided  to  adhere,  for 
now,  to  the  approach  proposed  in  the 
NOPR.  Requiring  annual  reporting  of 
allowance  trading  information  stipes  a 
balance  between  those  commenters 
seeking  confidentiality  for  trading  data 
and  those  seeking  more  extensive 
disclosure  than  was  proposed  in  the 
NOPR. 

The  Commission  does  not  agree  that 
the  reporting  requirements  will  create  a 
competitive  burden  for  utilities  required 
to  file  data  on  revenues  from  allowance 
sales  and  costs  of  allowance  purchases. 
The  Commission  is  not  persuaded  that 
such  utilities  will  be  at  a  competitive 
disadvantage.  Also,  such  price  data  is 
needed  by  regulators  in  setting  rates  and 
in  determining  the  fair  value  of 
allowances  and  may  be  helpful  to 
market  participants  considering 
allowance  trading. 

On  the  other  hand,  the  Commission 
does  not  yet  perceive  a  definite  need  to 
increase  the  reporting  requirements  for 
allowance  trading.  While  more  fiequent 
reporting  of  allowance  trading,  e.g., 


monthly  reporting,  might  prove  useful 
to  market  participants,  other  sources 
may  develop  to  meet  any  such  need 
and,  if  so,  would  obviate  the  need  for 
more  fiequent  reporting  to  this 
Commission.  For  example,  the  data  and 
information  available  from  EPA 
auctions,  the  Chicago  Board  of  Trade 
and  other  sources  might  exceed  the 
information  the  Commission  is 
requiring. 

For  this  reason,  the  Commission  will 
adopt  the  proposed  reporting 
requirements  on  allowance  trading.  In 
doing  so,  however,  the  Commission 
acknowledges  that  the  issue  of  the 
quality  and  timeliness  of  data  available 
to  regulators  and  market  participants 
may  need  to  be  revisited,  depending  on 
how  other  sources  of  market 
information  develop. 

The  Commission  nas  carefully 
reviewed  the  other  comments  on  the 
Annual  Report  forms  and  believe  that 
only  minor  changes  are  required  in  the 
NOPR’s  proposals.  The  Commission 
will:  (1)  Add  a  line  in  the  Net  Cash  Flow 
fi-om  Operating  Activities  section  of  the 
Statement  of  Cash  Flows  (page  120)  to 
show  the  net  increase  or  decrease  in 
allowance  inventories;  and  (2)  clarify 
that  the  line  for  the  net  increase  or 
decrease  in  allowances  shown  in  the 
Net  Cash  Flows  from  Investment 
Activities  section  (page  121)  applies 
only  to  allowances  held  for  speculation. 
Also,  on  pages  228  and  229,  the 
Commission  will  insert  the  lines  for  net 
sales  before  the  line  that  shows  end-of- 
year  balances.  Finally,  the  Commission 
will  make  other  minor  changes  to 
conform  the  reporting  forms  to  the 
accounting  changes  adopted  above.”^ 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)  ^  requires  rulemakings  either  to 
contain  a  description  and  analysis  of  the 
effect  the  proposed  rule  will  have  on 
small  entities  or  to  certify  that  the  rule 
will  not  have  a  substantial  economic 
effect  on  a  substantial  number  of  small 
entities.  Because  most  public  utilities 
and  gas  companies  do  not  fall  within 
the  ^A’s  definition  of  small  entities,^^ 
the  Commission  certifies  that  this  rule 
will  not  have  a  "significant  economic 


**  A<  noted  above.  Appendix  A  consista  of 
Cacsimilea  of  the  reviaed  fonna.  Incorporating  the 
final  rule’a  changea.  Appendix  A  ia  not  being 
publiahed  in  the  Fede^  Ragialer,  but  ia  available 
from  the  Commiaaion'a  Public  Reference  Room. 

U.S.C  601-12  (1986). 

S  U.S.C.  601(3)  (1968)  (citing  aection  3  ot  tne 
Small  Buaineaa  Act.  15  U.S.C  632  (1966).  Section 
3  of  the  Small  Buaineaa  Act  definea  a  "amall- 
buaineaa  concem"  aa  a  buaineaa  which  ia 
indepmidantly  ovmed  and  operated  and  which  ia 
not  dominant  in  ita  field  of  operation.  IS  U.S.C. 
632(a)  (1986). 
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impact  on  a  substantial  number  of  small 
entities.” 

V.  Environmental  Statement 

Commission  regulations  require  that 

an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  effect  on  the 
human  environment.”^  The  Commission 
has  categorically  excluded  certain 
actions  &t>m  this  requirement  as  not 
having  a  significant  effect  on  the  human 
environment.”^  No  environmental 
consideration  is  necessary  for  the 
promulgation  of  a  rule  that  is  clarifying, 
corrective  or  procedural  or  that  does  not 
substantively  change  the  effect  of 
legislation  or  regulations  being 
amended.””  Because  this  final  rule  is 
merely  proceduralfuo  environmental 
consideration  is  necessary. 

VI.  Information  Collection  Statement 

The  regulations  of  the  Office  of 

Management  and  Budget  (OMB) 
require  that  OMB  approve  certain 
information  and  recordkeeping 
requirements  imposed  by  an  agency. 

The  information  collection  requirements 
in  this  final  rule  are  contained  in  FERC 
Form  No.  1,  “Annual  Report  of  Major 
public  utilities,  licensees  and  others” 
(OMB  approval  No.  1902-0021);  FERC 
Form  No.  1-F,  “Annual  Report  of 
Nonmajor  public  utilities  and  licensees” 
(OMB  approval  No.  1902-0029);  FERC 
Form  No.  2,  “Annual  Report  of  Major 
natural  gas  companies”  (OMB  approval 
No.  1902-0028);  and  FERC  Form  No.  2- 
A.  “Annual  Report  of  Nonmajor  natural 
gas  companies”  (OMB  approval  No. 
1902-0030). 

Tbe  Commission  uses  the  data 
collected  in  these  annual  reports  to 
carry  out  its  audit  program  and 
continuous  review  of  the  financial 
conditions  of  regulated  companies. 
Public  utilities  and  gas  companies  are 
retired  to  file  these  forms  annually. 

The  Commission  believes  that  the 
final  rule  will  facilitate  the 
Congressional  objective  of  encouraging 
public  utilities  to  choose  the  least-cost 
method  of  complying  with  the  CAAA’s 
more  stringent  emission  limitation 
requirements.  The  dissemination  of  this 
information  will  assist  all  parties  in 
assessing  the  costs  of  implementing 
alternative  compliance  strategies.  By 
requiring  uniform  and  consistent 
accounting  and  reporting,  the  final  rule 
will  make  available  to  regulatory 


Rsgulatioiu  Implementing  National 
Environmental  Policy  Act.  52  FR  47897  (Dec.  17. 
1987),  FERC  Statutes  k  Regulations  130.783  (1987). 
”  18  CFR  380.4. 

»♦  18  CFR  380.4(aK2Kii). 

“»5  CFR  1320.12. 


agencies,  public  utilities,  and  the 
general  public,  comparable  financial 
and  statistical  information  about 
allowances  established  under  the 
CAAA.  This  information  should  prove 
useful  in  evaluating  the  cost  of 
compliance  with  the  CAAA,  thereby 
aiding  regulatory  agencies  in  their 
ratemaking  activities  and  promoting  an 
efficient  market  for  allowances,  without 
significantly  increasing  the  reporting 
burden  for  public  utilities. 

The  Commission  also  believes  that  the, 
addition  of  new  accounting  and 
reporting  requirements  for  regulatory 
assets  and  liabilities  will  provide  useful 
information  without  significantly 
increasing  the  reporting  burden  for 
public  utilities  and  gas  companies. 
Regulatory  assets  and  liabilities  exist 
only  because  of  the  economic  effects  of 
regulation.  Regulated  entities  and  the 
general  public  have  a  need  for 
information  on  the  nature  of  such  items 
and  wiH  benefit  from  uniform  and 
consistent  accoimting  and  reporting  of 
such  items. 

Kansas  City  Power  &  Light  disagrees 
with  the  NOPR’s  statement  that  the 
proposed  two-step  accoimting  for 
regulatory  assets  and  liabilities  would 
provide  useful  information  without 
significantly  increasing  the  reporting 
burden.  Kansas  City  Power  &  Light 
argues  that  the  accounting  proposed  in 
the  NOPR  would  require  it  to  ffire  an 
additional  person  to  do  recordkeeping 
but  that  the  proposed  level  of  detail 
would  not  be  useful  to  the  utility  or  its 
stockholders. 

In  response,  the  Commission  notes 
that  the  final  rule  does  not  adopt  the 
NOPR’s  two-step  process.  Instead,  the 
accounting  for  regulatory  assets  and 
liabilities  adopted  in  the  final  rule  is 
simpler  and  more  consistent  with  past 
practices  than  the  accoimting  proposed 
in  the  NOPR.  Compared  to  the  NOPR, 
the  final  rule  will  reduce  the  burden  of 
accounting  for  and  reporting  regulatory 
assets  and  liabilities  and  should  satisfy 
Kansas  City  Power  &  Light’s  concern. 
With  these  changes,  the  Commission 
believes  even  more  strongly  that  the 
final  rule’s  treatment  of  regulatory  assets 
and  liabilities  is  justified  by  the  gain  in 
useful  information  for  regulators  and  the 
public. 

The  final  rule  has  been  submitted  to 
OMB  for  its  review.  Interested  persons 
may  obtain  information  on  the 
information  collection  requirements  of 
the  final  rule  by  contacting  the  Federal 
Energy  Regulatory  Commission.  941 
North  Capitol  Street.  NE.,  Washington, 
DC  20426  (Attention:  Michael  Miller. 
Information  Policy  and  Standards 
Branch,  (202)  208-1415).  Comments  on 
the  requirements  of  the  final  rule  can  be 


sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB  (Attention: 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission). 

VII.  Effective  Date 

This  rule  is  effective  January  1. 1993. 
The  information  collection  provisions, 
however,  will  not  become  effective  until 
approved  by  OMB. 

List  of  Subjects 
IBCFBPart  IQl 

Electric  power.  Electric  utilities, 
Reporting  and  recordkeeping 
requirements.  Uniform  system  of 
accoimts. 

18  CFR  Part  201 

Natural  gas,  Reporting  and 
recordkeeping  requirements,  Uniform 
system  of  accounts. 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  101  and  201, 
chapter  I,  title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission. 

Lois  D.  Cashell, 

Secretory. 

PART  101— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
PUBLIC  UTILITIES  AND  UCENSEES 
SUBJECT  TO  THE  PROVISIONS  OF 
THE  FEDERAL  POWER  ACT 

1.  The  authority  citation  for  part  101 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645:  31  U.S.C  9701;  42  U.S.C  7101-7352, 
7651-76510. 

2.  In  part  101,  Definitions  30  through 
38  are  redesignated  as  31  through  39 
and  new  Definition  30  is  added  to  read 
as  follows: 

Definitions 

*  «  *  *  • 

30.  Regulatory  Assets  and  Liabilities 
are  assets  and  liabilities  that  result  horn 
rate  actions  of  regulatory  agencies. 
Regulatory  assets  and  liabilities  arise 
from  specific  revenues,  expenses,  gains, 
or  losses  that  would  have  been  included 
in  net  income  determination  in  one 
period  under  the  general  requirements 
of  the  Uniform  System  of  Accounts  but 
for  it  being  probable: 

A.  that  such  items  will  be  included  in 
a  different  period(s)  for  purposes  of 
developing  the  rates  the  utility  is 
authorized  to  charge  for  its  utility 
services;  or 

B.  in  the  case  of  regulatory  liabilities, 
that  refunds  to  customers,  not  provided 
for  in  other  accoimts,  will  be  required. 

*  *  *  «  * 
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3.  In  part  101,  General  Instructions, 
paragraph  21  is  added  to  read  as 
follows: 

*  «  *  «  • 

General  Instructions 
*  *  *  • 

21.  Allowances. 

A.  Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  No. 
101-549. 104  Stat.  2399,  2584,  provides 
for  the  issuance  of  allowances  as  a 
means  to  limit  the  emissions  of  certain 
airborne  pollutants  by  various  entities, 
including  public  utilities.  Public 
utilities  owning  allowances,  other  than 
those  acquired  for  speculative  purposes, 
shall  accoimt  for  such  allowances  at 
cost  in  Accoimt  158.1,  Allowance 
Inventory,  or  Account  158.2, 

Allowances  Withheld,  as  appropriate. 
Allowances  acqmred  for  spemilative 
purposes  and  iaentified  as  such  in 
contemporaneous  records  at  the  time  of 
purchase  shall  be  accounted  for  in 
Account  124,  Other  Investments. 

B.  When  purchased  allowances 
become  eligible  for  use  in  different 
years,  and  &e  allocation  of  the  purchase 
cost  cannot  be  determined  by  fair  value, 
the  purchase  cost  allocated  to 
allowances  of  each  vintage  shall  be 
determined  through  use  of  a  present- 
value  based  measurement.  The  interest 
rate  used  in  the  present-value 
measurement  shall  be  the  utility’s 
incremental  borrowing  rate,  in  the 
month  in  which  the  allowances  are 
acquired,  for  a  loan  with  a  term  similar 
to  the  period  that  it  will  hold  the 
allowances  and  in  an  amount  equal  to 
the  purchase  price. 

C  The  underlying  records  supporting 
Account  158.1  and  Account  158.2  shall 
be  maintained  in  sufficient  detail  so  as 
to  provide  the  number  of  allowances 
and  the  related  cost  by  vintage  year. 

D.  Issuances  from  inventory  nrom 
inventory  included  in  Account  158.1 
and  Account  158.2  shall  be  accounted 
for  on  a  vintage  basis  using  a  monthly 
weighted-average  method  of  cost 
determination.  The  cost  of  eligible 
allowances  not  used  in  the  current  year 
shall  be  transferred  to  the  vintage  for  the 
immediately  following  year. 

E.  Account  158.1  shall  be  credited 
and  Account  509,  Allowances,  debited 
so  that  the  cost  of  the  allowances  to  be 
remitted  for  the  year  is  charged  to 
expense  monthly  based  on  each  month’s 
emissions.  This  may.  in  certain 
circumstances,  require  allocation  of  the 
cost  of  an  allowance  between  months  on 
a  fractional  basis. 

F.  In  any  period  in  which  actual 
emissions  exceed  the  amount  allowable 
based  on  eligible  allowances  owned,  the 
utility  shall  estimate  the  cost  to  acquire 


the  additional  allowances  needed  and 
charge  Account  158.1  with  the 
estimated  cost  This  estimated  cost  of 
future  allowance  acquisitions  shall  be 
credited  to  Account  158.1  and  charged 
to  Account  509  in  the  same  accounting 
period  as  the  related  charge  to  Account 
158.1.  Should  the  actual  cost  of  these 
allowances  difrer  from  the  estimated 
cost,  the  differences  shall  be  recognized 
in  the  then-current  period’s  inventory 
issuance  cost. 

G.  Any  penalties  assessed  by  the 
Environmental  Protection  Agency  for 
the  emission  of  excess  pollutants  shall 
be  charged  to  Account  426.3,  Penalties. 

H.  Gmns  on  dispositions  of 
allowances,  other  than  allowances  held 
for  speculative  purposes,  shall  be 
accounted  for  as  follows.  First,  if  there 
is  uncertainty  as  to  the  regulatory 
treatment,  the  gain  shall  ^  deferred  in 
Account  254,  Other  Regulatory 
Liabilities,  pending  resolution  of  the 
uncertainty.  Second,  if  there  is  certainty 
as  to  the  existence  of  a  regulatory 
liability,  the  gain  will  be  credited  to 
Account  254,  with  subsequent 
recognition  in  income  when  reductions 
in  charges  to  customers  occur  or  the 
liability  is  otherwise  satisfied.  Third,  all 
other  gains  will  be  credited  to  Account 

411.8,  Gains  from  Disposition  of 
Allowances.  Losses  on  disposition  of 
allowances,  other  than  allowances  held 
for  speculative  purposes,  shall  be 
accounted  for  as  follows.  Losses  that 
qualify  as  regulatory  assets  shall  be 
^arg^  directly  to  Account  182.3, 

Other  Regulatory  Assets.  All  other 
losses  shdl  be  charged  to  Account 

411.9,  Losses  from  Disposition  of 
Allowances.  (See  Definition  No.  30.) 
Gains  or  losses  on  disposition  of 
allowances  held  for  speculative 
purposes  shall  be  recognized  in  Account 
421,  Miscellaneous  Nonoperating 
Income,  ot  Account  426.5,  Other 
Deductions,  as  appropriate. 

I.  The  costs  and  benefits  of  exchange- 
traded  allowance  futures  contracts  us^ 
to  protect  the  utility  from  the  risk  of 
unfavorable  price  changes  ("hedging 
transactions’’)  shall  be  deferred  in 
Account  186,  Miscellaneous  Deferred 
Debits,  or  Account  253,  Other  Deferred 
Credits,  as  appropriate.  Such  deferred 
amounts  shall  be  included  in  Account 
158.1,  Allowance  Inventory,  in  the 
month  in  which  the  related  allowances 
are  acquired,  sold  or  otherwise  disposed 
of.  Where  the  costs  or  benefits  of 
hedging  transactions  are  not  identifiable 
with  specific  allowances,  the  amounts 
shall  1m  included  in  Account  158.1 
when  the  futures  contract  is  closed.  The 
costs  and  benefits  of  exchange-traded 
allowance  futures  contracts  entered  into 
as  a  speculating  activity  shall  be 


charged  or  credited  to  Account  421, 
Miscellaneous  Nonoperating  Income,  or 
Account  426.5,  Other  Deductions,  as 
appropriate. 

4.  In  part  101,  Balance  Sheet 
Accounts,  Accounts  158.1, 158.2, 182.3 
and  254  are  added  to  read  as  follows: 

Balance  Sheet  Accounts 
•  •  •  •  • 

158.1  AHowance  inventory. 

A.  This  account  shall  include  the  cost 
of  allowances  owned  by  the  utility  and 
not  withheld  by  the  Environmental 
Protection  Agency.  See  General 
Instruction  No.  21  and  Account  158.2, 
Allowances  Withheld. 

B.  This  account  shall  be  credited  and 
Account  509,  Allowances,  shall  be 
debited  concurrent  with  the  monthly 
emission  of  sulfur  dioxide. 

C.  Separate  subdivisions  of  this 
account  shall  be  maintained  so  as  to 
separately  account  for  those  allowances 
usable  in  the  current  year  and  in  each 
subsequent  year.  The  underlying 
records  of  these  subdivisions  shall  be 
maintained  in  sufficient  detail  so  as  to 
identify  each  allowance  included;  the 
origin  of  each  allowance;  and  the 
acquisition  cost,  if  any,  of  the 
allowance. 

158.2  AHowencee  withheld. 

A.  This  account  shall  include  the  cost 
of  allowances  owned  by  the  utility  but 
withheld  by  the  Environmental 
Protection  Agency.  (See  General 
Instruction  No.  21.) 

B.  The  inventory  cost  of  the 
allowances  releas^  by  the 
Environmental  Protection  Agency  for 
use  by  the  utility  shall  be  transferred  to 
Account  158.1,  Allowance  Inventory. 

C.  The  underlying  records  of  this 
account  shall  be  maintained  in 
sufficient  detail  so  as  to  identify  each 
allowance  included;  the  origin  of  each 
allowance;  and  the  acquisition  cost,  if 
any,  of  the  allowances. 

*  •  *  •  • 

182.3  Other  regulatory  assets. 

A.  This  account  shall  include  the 
amounts  of  regulatory-created  assets, 
not  includible  in  other  accounts, 
resulting  from  the  ratemaking  actions  of 
regulatory  agencies.  (See  Definition  No. 
30.) 

B.  The  amounts  included  in  this 
account  are  to  be  established  by  those  ' 
charges  which  would  have  been 
included  in  net  income  determinations 
in  the  current  period  under  the  general 
requirements  of  the  Uniform  System  of 
Accounts  but  for  it  being  probable  that 
such  items  will  be  included  in  a 
different  period(s)  for  purposes  of 


18006  Federal  Register  /  Vol.  58,  No.  65  /  Wednesday,  April  7,  1993  /  Rules  and  Regulations 


developing  the  rates  that  the  utiUty  is 
authorized  to  charge  for  its  utility 
services.  When  specific  identification  of 
the  particular  source  of  a  regulatory 
asset  cannot  be  made,  such  as  in  plant 

f>hase*in8,  rate  moderation  plans,  or  rate 
evelization  plans,  Accoimt  407.4, 
Regulatory  Credits  shall  be  credited. 

The  amounts  recorded  in  this  accoimt 
are  generally  to  be  charged, 
concurrently  with  the  recovery  of  the 
amounts  in  rates,  to  the  same  accoimt 
that  would  have  been  charged  if 
included  in  income  when  incurred, 
except  all  regulatory  assets  established 
through  the  use  of  Account  407.4  shall 
be  charged  to  Account  407.3,  Regulatory 
E>ebits,  concurrent  with  the  recovery  of 
the  amounts  in  rates. 

C.  If  rate  recovery  of  all  or  part  of  an 
amount  included  in  this  account  is 
disallowed,  the  disallowed  amount  shall 
be  charged  to  Account  426.5,  Other 
Deductions,  or  Account  435, 
Extraordinary  Deductions,  in  the  year  of 
the  disallowance. 

D.  The  records  supporting  the  entries 
to  this  account  shall  ^  kept  so  that  the 
utility  can  furnish  full  information  as  to 
the  nature  and  amount  of  each 
regulatory  asset  included  in  this 
account,  including  justification  for 
inclusion  of  such  amounts  in  this 
account. 

•  •  •  •  * 

254  Other  regulatory  llabilitiee. 

A.  This  account  shall  include  the 
amounts  of  regulatory  liabilities,  not 
includible  in  other  accounts,  imposed 
on  the  utility  by  the  ratemaking  actions 
of  regulatory  agencies.  (See  Definition 
No.  30.) 

B.  The  amounts  included  in  this 
accoimt  are  to  be  established  by  those 
credits  which  would  have  been 
included  in  net  income  determinations 
in  the  current  period  under  the  general 
requirements  of  the  Uniform  System  of 
Accounts  but  for  it  being  probable  that: 

1)  such  items  will  be  included  in  a 
different  period(s)  for  purposes  of 
developing  the  rates  that  the  utility  is 
authorized  to  charge  for  its  utility 
services:  or  2)  refunds  to  customers,  not 
provided  for  in  other  accounts,  will  be 
required.  When  specific  identification  of 
the  particular  source  of  the  regulatory 
liability  cannot  be  made  or  when  the 
liability  arises  from  revenues  collected 
pursuant  to  tariffs  on  file  at  a  regulatory 
agency.  Account  407.3,  Regulatory 
Debits,  shall  be  debited.  The  amounts 
recorded  in  this  account  generally  are  to 
be  credited  to  the  same  account  that 
would  have  been  credited  if  included  in 
income  when  earned  except:  1)  all 
regulatory  liabilities  established  through 
the  use  of  Account  407.3  shall  be 


credited  to  Account  407.4,  Regulatory 
Credits;  and  2)  in  the  case  of  refunds,  a 
cash  account  or  other  appropriate 
account  should  be  credited  when  the 
obligation  is  satisfied. 

C  If  it  is  later  determined  that  the 
amounts  recorded  in  this  account  will 
not  be  returned  to  customers  through 
rates  or  refunds,  such  amounts  shall  be 
credited  to  Account  421,  Miscellaneous 
Nonoperating  Income,  or  Account  434, 
Extraordinary  Income,  as  appropriate,  in 
the  year  such  determination  is  made. 

D.  The  records  supporting  the  entries 
to  this  account  shall  be  so  kept  that  the 
utility  can  furnish  full  information  as  to 
the  nature  and  amount  of  each 
regulatory  liability  included  in  this 
account,  including  justification  for 
inclusion  of  such  amounts  in  this 
account. 

*  •  *  •  * 

5.  In  Part  101,  Income  Accounts. 
Accounts  407.3,  407.4, 411.8  and  411.9 
are  added  to  read  as  follows: 

Income  Accounts 

***** 

407.3  Regulatory  debits. 

This  accoimt  shall  be  debited,  when 
appropriate,  with  the  amounts  credited 
to  Account  254,  Other  Regulatory 
Liabilities,  to  record  regulatory 
liabilities  imposed  on  the  utility  by  the 
ratemaking  actions  of  regulatory 
agencies.  This  account  shall  also  be 
debited,  when  appropriate,  with  the 
amounts  credited  to  Account  182.3, 
Other  Regulatory  Assets,  concurrent 
with  the  recovery  of  such  amounts  in 
rates. 

407.04  Regulatory  credits. 

This  account  shall  be  credited,  when 
appropriate,  with  the  amounts  debited 
to  Account  182.3,  Other  Regulatory 
Assets,  to  establish  regulatory  assets. 
This  account  shall  also  be  credited, 
when  appropriate,  with  the  amounts 
debited  to  Account  254,  Other 
Regulatory  Liabilities,  concurrent  with 
the  return  of  such  amounts  to  customers 
through  rates. 

***** 

41 1.8  Gains  from  diaposition  of 
allowances. 

This  account  shall  be  credited  with 
the  gain  on  the  sale,  exchange,  or  other 
disposition  of  allowances  in  accordance 
with  paragraph  (H)  of  General 
Instruction  No.  21.  Income  taxes  relating 
to  gains  recorded  in  this  account  shall 
be  recorded  in  Account  409.1,  Income 
Taxes.  Utility  Operating  Income. 


411.9  Losses  from  disposition  of 
ailowsnces. 

This  account  shall  be  debited  with  the 
loss  on  the  sale,  exchange,  or  other 
disposition  of  allowances  in  accordance 
witn  paragraph  (H)  of  General 
Instruction  No.  21.  Income  taxes  relating 
to  losses  recorded  in  this  account  ^lall 
be  recorded  in  Account  409.1,  Income 
Taxes.  Utility  Operating  Income. 
***** 

6.  In  part  101,  Operation  and 
Maintenance  Expense  Accounts. 
Account  509  is  added  to  read  as  follows: 

Operation  and  Maintenance  Expense 
Accounts 

*  •  *  *  * 

509  Allowancss. 

This  account  shall  include  the  cost  of 
allowances  expensed  concurrent  with 
the  monthly  emission  of  sulfur  dioxide. 
(See  General  Instruction  No.  21.) 

***** 

PART  201— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  GAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  GAS  ACT 

7.  The  authority  citation  for  Pent  201 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  717-717W.  3301- 
3432:  42  U.S.C  7101-7352,  7651-76510. 

8.  In  part  201,  Definitions  31  through 
39  are  i^esignated  as  32  through  40 
and  new  Definition  31  is  added  to  read 
as  follows: 

Definitions 

***** 

31.  Regulatory  Assets  and  Liabilities 
are  eissets  and  liabilities  that  result  bom 
rate  actions  of  regulatory  agencies. 
Regulatory  assets  and  liabilities  arise 
from  specific  revenues,  expenses,  gains, 
or  losses  that  would  have  been  included 
in  net  income  determinations  in  one 
period  under  the  general  requirements 
of  the  Uniform  System  of  Accounts  but 
for  it  being  probable:  1)  that  such  items 
will  be  included  in  a  difierent  period(s) 
for  purposes  of  developing  the  rates  the 
utility  is  authorized  to  charge  for  its 
utility  services;  or  2)  in  the  case  of 
regulatory  liabilities,  that  refunds  to 
customers,  not  provided  for  in  other 
accounts,  will  1m  required. 
***** 

9.  In  part  201,  Balance  Sheet 
Accounts,  Accounts  182.3  and  254  are 
added  to  read  as  follows; 

Balance  Sheet  Accounts 

***** 
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182.3  Other  regulatory  assets. 

A.  This  accoimt  shall  include  the 
amounts  of  regulatory-created  assets, 
not  includible  in  other  accoiints, 
resulting  from  the  ratemaking  actions  of 
regulatory  agencies.  (See  Definition  No. 
31.) 

B.  The  amovmts  included  in  this 
account  are  to  be  established  by  those 
charges  which  would  have  been 
included  in  net  income  determinations 
in  the  current  period  under  the  general 
requirements  of  the  Uniform  System  of 
Accoimts  but  for  it  being  probable  that 
such  items  will  be  included  in  a 
different  period(s)  for  purposes  of 
developing  the  rates  t^t  tne  utility  is 
authorized  to  charge  for  its  utility 
services.  Where  specific  identification 
of  the  particular  source  of  the  regulatory 
asset  cannot  be  made,  such  as  in  plant 

[)hase-ins,  rate  moderation  plans,  or  rate 
evelization  plans.  Account  407.4, 
Regulatory  Credits,  shall  be  credited. 

The  amounts  recorded  in  this  account 
are  generally  to  be  charged, 
concurrently  with  the  recovery  of  the 
amounts  in  rates,  to  the  same  account 
that  would  have  been  charged  if 
included  in  income  when  incurred, 
except  all  regulatory  assets  established 
through  the  use  of  Account  407.4  shall 
be  charged  to  Account  407.3,  Regulatory 
Debits,  conciirrent  with  the  recovery  of 
the  amounts  in  rates. 

C.  If  rate  recovery  of  all  or  part  of  an 
amoxmt  included  in  this  account  is 
disallowed,  the  disallowed  amoxmt  shall 
be  charged  to  Account  426.5,  Other 
Deductions,  or  Accoimt  435, 
Extraordinary  Deductions,  in  the  year  of 
the  disallowance. 

D.  The  records  supporting  the  entries 
to  this  account  shall  be  kept  so  that  the 
utility  can  furnish  full  information  as  to 
the  nature  and  amount  of  each 
regulatory  asset  included  in  this 
accoimt,  including  justification  for 
inclusion  of  such  amounts  in  this 
account. 

***** 

254  Other  regulatory  liabllltlea. 

A.  This  account  shall  include  the 
amounts  of  regulatory  liabilities,  not 
includible  in  other  accounts,  imposed 
on  the  utility  by  the  ratemaking  actions 
of  regulatory  agencies.  (See  Definition 
No.  30.) 

B.  The  amounts  included  in  this 
account  are  to  be  established  by  those 
credits  which  would  have  been 
included  in  net  income  determinations 
in  the  current  period  under  the  general 
requirements  of  the  Uniform  System  of 
Accounts  but  for  it  being  probable  that: 
(1)  Such  items  will  be  included  in  a 
different  period(s)  for  purposes  of 
developing  the  rates  that  the  utility  is 


authorized  to  charge  for  its  utility 
services;  or  (2)  refunds  to  customers,  not 
provided  for  in  other  accounts,  will  be 
required.  When  specific  identification  of 
the  particular  source  of  the  regulatory 
liability  cannot  be  made  or  when  the 
liability  arises  from  revenues  collected 
pursuant  to  tariffs  on  file  at  a  regulatory 
agency.  Account  407.3,  Regulatory 
E)ebits,  shall  be  debited.  The  amounts 
recorded  in  this  account  generallv  are  to 
be  credited  to  the  same  account  tnat 
would  have  been  credited  if  included  in 
income  when  eiuned  except:  (1)  All 
regulatory  liabilities  established  through 
the  use  of  Account  407.3  shall  be 
credited  to  Account  407.4,  Regulatory 
Credits;  and  (2)  in  the  case  of  refunds, 
a  cash  account  or  other  appropriate 
account  should  be  credited  when  the 
obligation  is  satisfied. 

C.  If  it  is  later  determined  that  the 
amounts  recorded  in  this  account  will 
not  be  returned  to  customers  through 
rates  or  refunds,  such  amounts  shall  be 
credited  to  Account  421,  Miscellaneous 
Nonoperating  Income,  or  Account  434, 
Extraordinary  Income,  as  appropriate,  in 
the  ye€ir  such  determination  is  made. 

D.  The  records  supporting  the  entries 
to  this  account  shall  be  so  kept  that  the 
utility  can  furnish  full  information  as  to 
the  nature  and  amount  of  each 
regulatory  liability  included  in  this 
account,  including  justification  for 
inclusion  of  such  amounts  in  this 
account. 

***** 

10.  In  part  201,  Income  Accounts, 
Accounts  407.3  and  407.4  are  added  to 
read  as  follows: 

Income  Accounts 

***** 

407.3  Regulatory  debits. 

This  account  shall  be  debited,  when 
appropriate,  with  the  amounts  credited 
to  Account  254,  Other  Regulatory 
Liabilities,  to  record  regulatory 
liabilities  imposed  on  the  utility  by  the 
ratemaking  actions  of  regulatory 
agencies.  This  account  shall  also  be 
debited,  when  appropriate,  with  the 
amounts  credited  to  Account  182.3, 
Other  Regulatory  Assets,  concurrent 
with  the  recovery  of  such  amounts  in 
rates. 

407.4  Regulatory  credits. 

This  account  shall  be  credited,  when 
appropriate,  with  the  amounts  debited 
to  Account  182.3,  Other  Regulatory 
Assets,  to  establish  regulatory  assets. 
This  account  shall  also  be  credited, 
when  appropriate,  with  the  amounts 
debited  to  Account  254,  Other 
Regulatory  Liabilities,  concurrent  with 


the  return  of  such  amounts  to  customers 
through  rates. 

***** 

(PR  Doc.  93-7917  Piled  4-6-93  8:45  am] 
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FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

29  CFR  Part  1400 

Repeal  of  Agency  Promulgated  Ethics 
Regulatlona 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
repealing  provisions  of  its  regulations 
on  the  ethical  conduct  of  employees. 
Most  of  the  repealed  provisions  are 
superseded  by  Office  of  Government 
Ethics  (OGE)  rules  establishing  uniform 
standards  of  conduct  and  financial 
disclosure  requirements  for  executive 
branch  employees.  FMCS,  in  accordance 
with  OGE  guidance,  is  not  repealing 
provisions  of  the  regulations  concerning 
clearance  to  engage  in  certain  outside 
activities. 

EFFECTIVE  DATE:  April  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  B.  Ho^an,  General  Counsel. 
Federal  Mediation  and  Conciliation 
Service,  2100  K  Street.  NW., 
Washington,  DC  20427,  202-653-5305. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  In  1968, 
the  Federal  Mediation  and  Conciliation 
Service  (FMCS)  issued  part  1400  of  the 
regulations  (29  CFR  part  1400,  33  FR 
5768),  primarily  pursuant  to  Executive 
Order  11222  (30  FR  6469)  and 
regulations  issued  by  the  Civil  Service 
Commission  (5  CFR  735.104,  33  FR 
12487).  Executive  Order  12674  (April 
12. 1989),  as  modified  by  Executive 
Order  12731  (October  17, 1990),  revoked 
Executive  Order  11222  (section  501(a)) 
and  directed  the  Office  of  Government 
Ethics  (OGE)  to  “establish  a  single, 
comprehensive,  and  clear  set  of 
executive-branch  standards  of  conduct 
that  shall  be  objective,  reasonable,  and 
enforceable.”  (section  201). 

OGE  has  now  issued  5  CFR  part  2635, 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (57 
FR  35006,  August  7, 1992).  These 
standards  of  conduct,  when  they 
became  effective  on  February  3. 1993, 
superseded  agency  regulations 
promulgated  pursuant  to  5  CFR  part  735 
and  authorized  agencies  to  issue  (jointly 
with  OGE)  “[sjupplemental  agency 


# 


18008  Federal  Register  /  VoL  58.  No.  65  /  Wednesday,  April  7,  1993  /  Rules  and  Regulations 


regulations  which  the  agency 
determines  are  necessary  and 
appropriate,  in  view  of  its  programs  and 
operaUons,  to  fulfill  the  purposes'*  of 
part  2635  (§  2635.105(a).  57  FR  35043). 
Part  2635  does  not  supersede  and  its 
requirements  for  supplemental  agency 
regulations  do  not  apply  to  regulations 
that  an  agency  has  authority, 
independent  of  Part  2635,  to  issue 
(§  2635.105(c)(3),  57  FR  35044). 

The  FMCS  is  amending  Part  1400  by 
repealing  provisions  of  Subparts  A 
through  E  that  will  be  superseded  when 
OGE’s  regulations  take  enect  (February 
3, 1993)  (removal  of  §§  1400.735-10, 11, 
13-18,  30-35).  The  FMCS  is  considering 
regulations  that  will  supplement 
subpart  H  of  part  2635  (Outside 
ActiviUes)  (57  FR  35061-66)  by 
requiring  employees  to  obtain  prior 
approval  of  certain  outside  activities. 
Hence,  it  is  not  removing  §  1400.735-12 
(Outside  employment  and  activities)  of 
the  regulations.  As  permitted  by 
§  26335.803  (Prior  approval  of  outside 
employment  and  activities)  (578  FR 
35062),  29  CFR  1400.735-12  will 
remain  in  effect  for  one  year  after  the 
effective  date  of  OGE’s  final  rule 
(February  3, 1993)  or  imtil  the  issuance 
of  FMCS  supplemental  agency 
regulations,  whichever  occurs  first.  The 
FMCS  is  removing  §  1400.735-13 
(Financial  interest)  of  the  regulations. 
However  the  FMCS  will  be  considering 
whether  to  issue  supplemental  agency 
regulations  addressing  the  holding  and 
acquiring  of  specific  financial  interests, 
as  provided  in  paragraph  (a)  of 
§  2635.403  (Prohibited  financial 
interests)  of  OGE’s  regulations  (57  FR 
35053).  'Ilie  FMCS  will  issue  any 
supplemental  regulations  with  OGE  in  a 
separate  rulemal^g. 

In  addition,  although  part  2635  does 
not  supersede  all  provisions  of  subpart 
E  (§§  1400.735-50  to  1400.735-53) 
(Review  of  Statements,  Disciplinary 
Action  and  Coimselling  Services) 
provision  of  the  regulations,  the  FMCS 
is  removing  the  entire  section  as 
unnecessary  because  the  information 
and  instructions  contained  therein 
regarding  the  ethics  coimseling 
procedures  will  be  distributed  to  its 
employees  pursuant  to  OGE’s  final  rule 
establishing  new  subpart  G  of  5  CFR 
part  2638,  i^ecutive  Agency  Ethics 
Training  Programs  (57  FR  11886,  April 
7, 1992).  Subpart  E  will  therefore  be 
superfluous.  _ 

OGE  also  has  issued  5  CFR  part  2634, 
Financial  Disclosure,  Qualified  Trusts, 
and  Certificates  of  Divestiture  for 
Executive  Branch  Employees  (57  FR 
11800,  April  7, 1992).  Efiective  October 
5, 1992,  ^ese  regulations  superseded 
the  oirrent  executive  branch 


confidential  reporting  regulation  at  5 
CFR  part  735,  subpart  D  and  §  735.106 
and  agencies  implementing  regulations. 
'Therefore,  the  FMCS  is  fuller 
amending  subpart  D  by  removing 
§§  1400.735-40  throu^  1400.735-42 
(Statement  of  Employment  and 
Financial  Interests)  of  the  regulations. 

'The  FMCS  has  concluded  that  with 
the  removal  of  the  provisions  discussed 
above  (purpose  and  scope),  and 
§§  1400.735-1  and  1400.735-2 
(Definitions)  of  the  regulations  no  longer 
are  necessary.  'Iherefore,  it  also  is 
removing  these  sections. 

Sections  1400.735-17  (Gambling, 
betting  and  lotteries)  and  1400.735-18 
(General  conduct  prejudicial  to  the 
Government)  of  the  regulations  are  not 
superseded  %  part  2635  or  any  other 
OGE  regulation.  However,  pursuant  to 
Executive  Order  12674,  OPM  has  issued 
a  final  rule  to  complement  part  2635  by 
establishing  executive  branch-wide 
standards  in  these  areas  that  will  be 
enforceable  by  the  employing  agency 
(57  FR  57433,  NovemW  30  1992,  to  be 
codified  at  5  CFR  735.201,  735.203). 
Accordingly,  the  FMCS  is  removing 
§§  1400.735-17  and  1400.735-18. 

This  rule  relates  to  agency 
management  and  personnel  (5  U.S.C. 
553(a)(2)).  As  such,  the  notice  of 
proposed  rulemaking  and  delayed 
effective  date  requirements  of  the 
Administrative  Procedure  Act  do  not 
apply  (5  U.S.C.  553  (b)  and  (d)). 

List  of  Subjects  in  29  CFR  Part  1400 

Responsibilities  and  discipline. 
Standards  of  conduct. 

Dated:  March  18, 1993. 

Bernard  E.  DeLury, 

Director,  Federal  Mediation  and  Conciliation 
Service. 

Accordingly,  part  1400  is  amended  as 
follows: 

PART  1400-{AMENDED] 

1.  The  authority  citation  for  part  1400 
is  revised  to  read  as  follows: 

Authority:  E.0. 11222, 30  FR  6469,  3  CFR. 
1965  Supp.;  5  CFR  735.104. 

§§1400.736-1.1400.735-2  [Removed] 

2.  Subpart  A  of  part  1400  is  amended 
by  removing  §  1400.735-1 
(Introduction)  and  §  1400.735-2 
(Definitions). 

§§1400.735-10, 140a735-11. 1400.735-13— 

1400.735- 18  [Removed] 

3.  Subpart  B  of  part  1400  is  amended 
by  removing  §§  1400.735-10  through 

1400.735- 11, 1400.735-13  through 

1400.735- 18. 


§§1400.735-30—1400.735-35  [Removed] 

4.  Subpart  C  consisting  of 

§§  1400.735-30  through  1400.735-35  is 
removed. 

§§140a735-40-1400.735-42  [Removed] 

5.  Subpart  D  consisting  of 

§§  1400.735-40  through  1400.735-42  is 
removed. 

§§1400.735-50—1400.735-63  [Removed] 

6.  Subpart  E  consisting  of 

§§  1400.735-50  through  1400.735-53  is 
removed. 

[FR  Doc.  93-8063  Filed  4-6-93;  8:45  am] 
BILUNO  CODE  t73S-«1-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CG07  93-16] 

Special  Local  Regulations:  Lake 
Worth.  ICW,  Mile  1022 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Lake  Worth 
Sunfest  ’93.  This  event  will  be  held  on 
April  30  through  May  2, 1993,  from  11 
a.m.  e.d.t.  (Eastern  Daylight  Time)  to  IC 
p.m.  e.d.t.  on  April  30,  and  from  9  a.m. 
e.d.t.  to  8  p.m.  e.d.t.  on  May  1  and  2. 
The  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  April  30, 1993  and 
terminate  on  May  2, 1993,  from  11  a.m. 
e.d.t.  to  10  p.m.  e.d.t.  on  April  30,  and 
from  9  a.m.  e.d.t.  to  8  p.m.  e.d.t.  on  May 
1  and  2. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  M.  Rudningen,  Coast  Guard  Group 
Miami,  (305)  535-4536. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaHng  procedures  would  have 
been  impracticable.  The  application  to 
hold  the  event  was  not  received  imtil 
February  10, 1993,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
J.  Losego,  Project  Attorney,  Seventh 
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Coast  Guard  District  Legal  Office,  and 
LTJG  M.  Rudningen,  Project  Officer, 

Co^t  Guard  Group  Miamir^ 

Discussion  of  Regulations 
There  will  be  approximately  45  racers 
in  race  boats,  ski  boats,  jet  skis,  and 
canoes,  ranging  in  size  from  12  to  17 
feet,  participating  in  the  Lake  Worth 
Sunfest  ’93.  High-speed  race  boats 
traveling  up  to  120  mph,  and  canoes,  jet 
skis,  and  water  skiers,  require  calm 
waters  to  perform  and  create  an  extra 
hazard  in  the  navigable  waters.  As  a 
result,  there  will  be  a  no  wake  zone  in 
the  Lake  Worth  Intracoastal  Waterway 
between  the  Royal  Palm  Bridge  and  the 
Flagler  Memorial  Bridge  where  the 
event  will  take  place. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  section  2.B.2.08  of 
Commandant  Instruction  M16475.1B. 
and  this  proposal  has  been  determined 
to  be  categorically  excluded. 

Specifically,  the  Coast  Guard  has 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species. 

List  of  Subjects  in  33  CFR  Part  100 
Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

I  2.  A  temporary  §  100.35-T0716  is 
added  to  read  as  follows: 

S  100.35-T0716:  Uke  Worth  Sunfest  ’93. 

(a)  Regulated  area:  A  regulated  area  is 
established  in  the  Lake  Worth 
Intracoastal  Waterway  (ICW),  between 
the  Flagler  Memorial  Bridge  and  the 
Royal  Palm  Bridge,  with  the  northern 
boimdary  formed  by  latitude  26'— 42 - 
48",  and  the  southern  botmdary  formed 
by  latitude  26'-42'-19".  The  eastern  and 


western  boimdaries  of  the  regulated  area 
are  formed  by  the  shoreline  of  the  ICW. 

(b)  Specio/  local  regulations: 

(1)  Tne  regulated  area  is  a  no  wake 
zone.  All  transiting  vessels  shall  operate 
at  a  speed  so  as  to  not  cause  a  wake  or 
at  five  (5)  knots,  whichever  is  slower. 

(2)  All  vessels  shall  immediately 
follow  any  specific  instructions  given  by 
event  patrol  craft  and  exercise  extreme 
caution  while  operating  in  or  near  the 
regulated  area.  A  succession  of  not 
fewer  than  5  short  whistle  or  horn  blasts 
from  a  patrol  vessel  will  be  the  signal 
for  any  non-participating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(3)  After  the  termination  of  the 
Sunfest  ’93  event  on  each  respective 
day,  all  vessels  may  resume  normal 
operations. 

(c)  Effective  dates:  These  regulations 
become  elective  on  April  30, 1993  and 
terminate  on  May  2. 1993,  from  11  a.m. 
e.d.t.  to  10  p.m.  e.d.t.  on  April  30,  and 
from  9  a.m.  e.d.t.  to  8  p.m.  e.d.t.  on  May 
1  and  2.  These  times  are  effective, 
unless  the  regulated  area  is  sooner 
terminated  by  the  Patrol  Commander. 

Dated:  March  25, 1993. 

WJf.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District 
[FR  Doc  93-8110  Filed  4-6-93;  8:45  am] 
BHJJNa  COOe  4ail>-14-M 


33  CFR  Part  100 
[CG07  93>18] 

Special  Local  Regulations:  City  of 
Miami  Beach,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Miami  Beach 
Super  Boat  Race.  'This  event  will  be  held 
on  May  2, 1993,  from  12  noon  e.d.t. 
(Eastern  Daylight  Time)  until  3  p.m. 
e.d.t.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  These  regulations 
become  effective  on  May  2, 1993,  from 
12  noon  e.d.t.  until  3  p.m.  e.d.t. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  M.W.  Rudingen,  Coast  Guard 
Group  Miami,  at  (305)  535-4536. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 


date  of  publication.  Following  normal 
rulemal^g  procedures  would  have 
been  impracffcable.  The  application  to 
hold  the  event  was  not  received  until 
January  18, 1993,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
Jacqueline  Losego,  Proj^  Attorney, 
Seventh  Coast  Guard  District  Legal 
Office,  and  L’TJG  Mark  W.  Rudningen, 
Project  Officer,  Coast  Guard  Group 
Miami. 

Discussion  of  Regulations 

Super  Boat  Racing,  Inc.,  is  sponsoring 
a  high  speed  power  boat  race  '^th 
approximately  thirty-five  (35)  race  boats 
ranging  in  length  from  24  to  50  feet. 
There  will  be  approximately  two- 
hundred  (200)  spectator  craft.  The  race 
will  be  run  in  the  Atlantic  Ocean  just  off 
Miami  Beach.  The  race  course  is  an 
elongated  oval  of  14.7  miles  with  four 
comer  check  points  and  will  be  three- 
hundred  (300)  feet  wide. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  se^on  2.B.2.08  of 
Commandant  Instruction  M16475.1B, 
and  this  proposal  has  been  determined 
to  be  categorically  excluded. 

Specifically,  the  Coast  Guard  has 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  'Hie  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233, 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-0718  is 
added  to  read  as  follows: 
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1100.35-0718  City  of  Miami  BMCh,  FL 

(a)  Regulated  area:  A  regulated  area  is 
established  by  a  line  that  connects  four 
comer  check  points  and  the  start/finish 
line  of  the  race  course:  check  point  *1. 
position  25-52'45"  N,  8(>-06'29''  W; 
check  point  #2,  position  25-52'4S''  N, 
80-06'45''  W;  (^eck  point  #3,  position 
25-46'30"  N,  8(>-07'30"  W;  check  point 
#4.  position  25-46'30''  N,  80-07'00"  W; 
and  start/finish,  position  25-47'15"  N. 
BO-OT'IO"  W.  Tlie  regulated  area  also 
extends  200  feet  outside  the  race  course, 
includes  the  center  of  the  race  course, 
and  includes  the  area  between  the 
shoreline  and  the  race  course. 

(b)  Special  local  regulations: 

(1)  Entry  into  the  regulated  area  is 
prohibited  to  nonparticipating  vesseb, 
unless  authorized  by  the  Patrol 
Commander.  At  the  completion  of  the 
scheduled  races  and  departure  of 
participants  from  the  regulated  area, 
traffic  may  resume  normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  finm  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(c)  Effective  dates;  These  regulations 
become  efiective  on  May  2, 1993  from 
12  noon  e.d.t.  until  3  p.m.  e.d.t. 

Dated:  March  25, 1993. 

WJ>.  Leahy, 

Hear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

(FR  Doc.  93-8109  Filed  4-6-93;  8:45  am] 
BILUNQ  CODE  4eiO-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MO-8-1-5429:  FRL-4604-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Maryland;  Revisions  to  the  SIP. 
Provisions  for  Carbon  Monoxide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  mle. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  amends  the  Code  of 
Maryland  Air  Regulations  (COMAR) 
10.18.03  to  conform  with  the  EPA 
ambient  air  quality  standard  set  forth  in 
40  CFR  50.8  regarding  carbon 
monoxide,  and  COMAR  10.18.06  to 
exempt  stationary  sources  from  the 


requirement  to  incinerate  carbon 
monoxide  under  certain  conditions.  The 
intended  efiect  of  this  action  is  to 
approve  the  Maryland  carbon  monoxide 
regulations.  This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act  (CAA). 

EFFECTIVE  DATE:  This  action  will  become 
efiective  Jime  7, 1993  unless  notice  is 
received  on  or  before  May  7, 1993,  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  efiective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air. 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Aeency, 

Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air. 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore.  Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Sheckler,  (215)  597-0545. 
SUPPLEMENTARY  INFORMATION:  On 
December  15, 1987,  the  State  of 
Maryland  submitted  a  formal  revision  to 
its  State  Implementation  Plan  (SIP). 

This  SIP  revision  request  consisted  of 
amendments  to  COMAR  10.18.01, 
General  Provision.  COMAR  10.18.02, 
Permits,  Approval  and  Registration. 
COMAR  10.18.03,  State  Adopted 
National  Ambient  Air  Quality  Standards 
and  Guidelines,  COMAR  10.18.06, 
General  Emission  Standards. 
Prohibitions,  and  Restrictions,  and 
COMAR  10.18.10,  Control  of  Iron  and 
Steel  Production  Installations  of  the  SEP. 
This  rulemaking  notice  deals  only  with 
the  revisions  to  COMAR  10.18.03.04 
and  COMAR  10.18.06.04  which  include 
SIP  provisions  for  the  control  of  carbon 
monoxide. 

Summary  of  the  SIP  Revision 

The  language  of  COMAR  10.18.03.04 
has  been  modified  to  restate  the  ambient 
air  quality  standard  for  carbon 
monoxide  as  nine  parts  per  million 
(ppm)  maximum  for  an  eight  ho\ir 
concentration,  or  35  ppm  maximum  for 
a  one-hour  concentration.  This  revision 
to  the  language  of  COMAR  10.18.03.04 
makes  it  consistent  with  the  federal 
language  set  forth  at  40  CFR  50.8.  In 
addition,  Maryland  revised  COMAR 


10.18.03.04  by  repealing  the  secondary 
standard  for  carbon  monoxide  to 
conform  with  the  federal  repeal  of  this 
standard. 

Revisions  to  COMAR  10.18.06.04 
provide  Maryland  the  regulatory  means 
to  exempt  stationary  sources  frnm  the 
SIP  requirement  to  incinerate  carbon 
monoxide  emissions  if  those  emissions 
are  not  combustible  and  ambient  air 
quality  standards  will  not  be  violated. 

To  be  exempted  from  the  requirements 
of  COMAR  10.18.06.04,  a  source  must 
show  by  an  acceptable  modeling 
demonstration  that  there  will  be  no 
interference  with  the  attainment  or 
maintenance  of  ambient  air  quality 
standards  for  carbon  monoxide.  In 
addition,  the  source  must  demonstrate 
that  the  gas  mixture  containing  carbon 
monoxide  will  not  support  combustion. 
EPA  has  determined  mat  these 
provisions  for  exempting  sources  from 
COMAR  10.18.06.04  will  not  conflict 
with  nor  exempt  any  sources  from 
applicable  New  Source  Performance 
Standards  (NSPS),  Lowest  Available 
Emission  Ilate  (LAER),  and  Best 
Available  Control  Teclmology  (BACT) 
requirements. 

EPA  approval  of  the  revision  to 
COMAR  10.18.06.04  does  not  constitute 
pre-approval  of  any  specific  exemptions 
granted  under  this  provision.  Therefore, 
in  order  for  any  exemption  granted  by 
Maryland  to  be  approved  by  EPA,  it 
must  be  submitted  and  approved  to  EPA 
as  a  SEP  revision.  Until  and  imless  EPA 
approves  such  an  exemption  as  a  SIP 
revision,  the  source  remains  subject  to 
the  federally  enforceable  requirements 
of  COMAR  10.18.06.04.q 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
amenchments  and  anticipates  no  adverse 
comments.  This  action  will  bo  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  conunents  will  be 
submitted.  If  such  notice  is  received, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  ^e  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  efiective  on  June  7, 1993. 

Final  Action 

EPA  is  approving  amendments  to  the 
Maryland  Air  Quality  Regulations, 
Comar  10.18.03,  State  Adopted  National 
Ambient  Air  Quality  Standards  and 
Guidelines,  carbon  monoxide  and 
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CXDMAR  10.18.06.04,  General  Emission 
Standards,  Prohibitions  and 
Restrictions,  carbon  monoxide  in  areas 
III,  and  rV.  The  Agency  has  reviewed 
this  request  for  revision  of  the  federally- 
approved  SIP  for  conformance  with  the 
provisions  of  the  1990  amendments 
enacted  on  November  15, 1990.  The 
Agency  has  determined  that  this  action 
conforms  with  those  reouirements 
irrespective  of  the  fact  mat  the  submittal 
preened  the  date  of  enactment.  Nothing 
in  this  action  should  be  construed  as 
permitting  or  allowing  or  establishing  a 
precedent  for  any  future  request  for 
revision  to  any  SIP.  Each  request  for 
revision  to  the  SEP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 

5  U.S.C.  600  ef  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  con.stitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SlFs  on  such  grounds. 

Union  Electric  Co.  v,  U.S.  EPA,  427  U.S. 
246,  255-66  {1976);  42  U.S.C. 

7410(a)(2). 

This  action  to  approve  revisions  to 
COMAR  10.18.03.04  and  COMAR 
10.18.06.04  of  the  Maryland  SIP  has 
been  classified  as  a  Table  3  action  for 
signature  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989 
(54  FR  2214-2225).  On  January  6. 1989, 
the  Office  of  Management  and  Budget 
waived  Table  2  and  Table  3  SEP 
revisions  from  the  requirements  of 
Section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 


OMB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Jime  7, 1993. 

Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  efrectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section  ' 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  3, 1993. 

William  T.  Wisniewski, 

Acting  Hegional  Administrator,  Region  III. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(92)  to  read  as 
follows: 

§  52. 1 070  identification  of  plan. 

•  «  *  *  • 

(c)  *  *  * 

(92)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Marj'land  Department  of  the 
Environment  on  December  15, 1987. 

(i)  Incorporation  by  reference.  (A) 
Letter  from  the  Maryland  Department  of 
Environment  dated  December  15, 1987 
submitting  a  revision  to  the  Maryland 
State  Implementation  Plan. 

(B)  Amendments  to  the  Code  of 
Maryland  Air  Regulations  (COMAR) 
10.18.03,  State  Adopted  National 
Ambient  Air  Quality  Standards  and 
Guidelines  limited  to  the  amendment  of 
10.18.03.04,  carbon  monoxide  and 
COMAR  10.18.06,  General  Emission 
Standards,  Prohibitions,  and 
Restrictions,  limited  to  the  amendment 
of  10.18.06.04,  carbon  monoxide  in 
areas  III  and  IV.  The  amendments  to 
COMAR  10.18.03.04  and  10.18.06.04 
were  adopted  by  the  Maryland 
Department  of  the  Environment  on 


November  4, 1987  and  made  effective 
on  January  5, 1988. 

(FR  Doc.  93-8017  Filed  4-6-93;  8:45  am] 
BHJJNQ  CODE 


40  CFR  Part  52 
[TN-012-4121:  FRL-4505-8] 

Approval  and  Promulgation  of 
Implemantatlon  Plana;  Tanneaaae: 
Revlaad  SO2  LImIta  for  the  New 
Johnaonville  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTtON:  Final  rule. 

SUMMARY:  On  August  2, 1983,  the  Stete 
of  Tennessee  officially  submitted  the 
sulfur  dioxide  (SO2)  nonattainment 
State  Implementation  Plan  (SIP)  for  the 
New  Johnsonville  area  to  EPA.  This 
submittal  contained  the  control  strategy 
demonstration  and  the  SO2  emission 
limits  for  sources  located  in  the 
nonattainment  area.  Action  on  this 
submittal  was  delayed  when  the 
February  8, 1982,  stack  height 
regulation  was  challenged  and  portions 
were  remanded  on  October  11, 1983. 
Several  sources  in  the  New  Johnsonville 
area  were  affected  by  this  remand.  EPA 
promulgated  new  stack  height 
regulations  on  July  8, 1985.  Tennessee 
complied  with  the  new  federal 
regulations  by  demonstrating  that  ail 
sources  in  the  State  met  the  new 
requirements  and  by  developing  new 
generic  stack  height  regulations  which 
became  State-effective  on  November  22, 
1987.  On  January  22, 1988,  EPA’s  stack 
height  regulations  were,  again, 
remanded. 

Although  the  latest  stack  height 
remand  has  not  been  settled,  EPA  is 
today  approving  this  nonattainment 
plan  due  to  enforcement  related  issues. 
Also,  on  January  6, 1988,  the  State  of 
Tennessee  requested  that  the 
nonattainment  area  of  New  Johnsonville 
be  redesignated  to  attainment  for  both 
the  primary  and  secondary  SO2 
standards.  Ail  requests  for  area 
redesignations  from  nonattainment  to 
attainment  must  include  a  maintenance 
plan  as  a  revision  to  the  SIP  pursuant  to 
section  175  A  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA).  Action 
on  the  redesignation  request  is  delayed 
pending  the  submittal  of  an  approvabie 
maintenance  plan  by  the  State  of 
Tennessee. 

EFFECTIVE  DATE:  This  action  will  be 
effective  May  7, 1993. 

ADDRESSES:  Copies  of  the  material 
relevant  to  this  action  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
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Public  Information  Reference  Unit, 
Library  Systems  Branch. 
Environmental  Protection  Agency, 

401  M  Street,  SW..  Washington  DC 
20460. 

Region  IV  Air  Programs  Branch, 
Environmental  Protection  Agency. 

345  Courtland  Street,  Atlanta,  Gmrgia 
30365. 

Division  of  Air  Pollution  Control, 
Teimessee  Department  of 
Environment  and  Conservation, 
Customs  House.  4th  Floor.  701 
Broadway,  Nashville,  Tennessee 
37243-1531. 

FOR  FURTHER  MFORMATION  COHTACT: 

Leslie  Cox,  of  the  EPA  Region  IV  Air 
Programs  Branch  at  404-347-2864  and 
at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  In  the 
early  1970’s,  Teimessee  utilized  the 
example  region  concept  in  establishing 
SO2  emission  limits  for  sources  that 
were  causing  or  contributing  to  ambient 
air  violations.  As  a  result  of  this 
example  region  concept,  all  power 

{>lants  were  subject  to  SO2  emission 
imits  of  1.2  Ibs/mmBTU  (pounds  per 
million  British  Thermal  Unit). 

Tennessee  Valley  Authority’s  (TVA) 
Johnsonville  Steam  Plant,  located  in  the 
New  Johnsonville  SO2  nonattainment 
area  which  includes  portions  of  Benton 
and  Humphreys  Counties,  was  one  such 
facility., ifuring  this  same  time  period. 
TVA  took  the  position  that  the  1970 
Clean  Air  Act  (CAA)  did  not  require 
constant  emission  limits  as  the  only 
mechanism  for  achieving  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  SO2.  TVA  had  proposed  to  meet  the 
NAAQS  through  the  use  of  intermittent 
or  supplemental  controls.  EPA.  together 
with  Alabama,  Kentucky,  and 
Tennessee,  which  have  TVA  facilities, 
did  not  agree  on  TVA’s  proposal  and 
required  the  emission  limits  to  be 
continuously  met.  TVA  took  the  issue  to 
court,  but,  on  April  19, 1976,  the 
Supreme  Court  refused  to  hear  the  case 
and  the  lower  court’s  position  siding 
with  EPA  and  the  three  States  was 
upheld. 

This  resulted  in  TVA  immediately 
being  in  noncompliance  al  most  of  its 
facilities.  As  a  result,  on  September  28, 
1979,  a  consent  decree  was  entered  into 
by  EPA.  the  Commonwealth  of 
Kentucky,  and  various  public  interest 
groups  [Tennessee  Thoracic  Society,  et 
al.,  and  United  States  v.  S.  David 
Freexnand,  et  al,  Civil  Action  No. 
7703286-NA-CV,  United  States  District 
Court  for  the  Middle  District  of 
Tennessee,  Nashville  Division).  The 
consent  decree  required  that  lYA  install 
600  megawatts  of  SO2  scrubber  capacity 
and  use  a  complying  coal  to  meet  an 


SO2  emission  limit  of  3.4  Ibs/mmBTU. 
Modeling  indicated  that  this  SO2 
emission  limit  would  protect  the 
NAAQS.  On  December  22, 1980,  the 
Court  issued  a  revised  consent  decree 
which  no  longer  recmired  the 
installation  of  scrubMrs  but  maintained 
the  3.4  Ihs/mmBTU  SO2  limit. 

The  State  of  Tennessee  chose  not  to 
be  a  party  to  the  consent  decree  and  left 
the  details  of  the  final  settlement  to  EPA 
and  the  other  parties.  Although  the  SIP 
contained  an  SO2  emission  limit  of  1.2 
Ibs/mmBTU  for  the  Johnsonville  area. 
EPA,  et  al.,  agreed  though  the  consent 
decree  that  an  SO2  emission  limit  of  3.4 
Ibs/mmBTU  would  continue  to  protect 
the  NAAQS  for  SO2.  so  this  limit 
became  part  of  the  consent  decree. 

EPA  then  began  negotiations  with  the 
Teimessee  Air  Pollution  Control  Boai^ 
(TAPCB)  in  order  to  get  the  approved 
SIP  SO2  emission  limit  of  1.2  lbs/ 
mmBTU  revised  to  3.4  Ibs/mmBTU. 
Since  the  limits  dealt  with  a 
nonattainment  area,  all  sources  of  SO2 
emissions  had  to  be  analyzed  and 
factored  into  the  State’s  attainment 
demonstration.  The  major  SO2  sources 
in  the  New  Johnsonville  nonattainment 
area  are  ’TVA’s  Johnsonville  Steam 
Plant,  Consolidated  Aluminum 
Corporation  (CONALCO),  E.I.  De 
Nemours  Du  Pont  (Du  Pont),  and  Inland 
Container  Corporation.  There  are 
numerous  smaller  SO2  sources  in  the 
nonattainment  area  which  are  listed  in 
the  Technical  Support  Document  for 
this  SIP  revision.  Emission  limits  for  all 
of  the  sources  were  developed  using  the 
limits  contained  in  the  consent  decree, 
a  modeling  analysis,  and  current  air 
quality  data.  The  nonattainment  plan 
predicted  attainment  of  the  primary  and 
secondary  SO2  NAAQS  by  December  31, 
1982,  and  December  31, 1987, 
re^ectively. 

Since  the  New  Johnsonville  TVA 
facility  never  complied  with  the  State’s 
federally  approved  SO2  emission  limit 
of  1.2  Ibs/mmBTU,  no  net  increase  in 
actual  SO2  emissions  will  result  fiem 
the  approval  of  this  new  limit.  In  fact, 
a  net  i^uction  occurred  because  this 
facility  had  emissions  in  excess  of  6.0 
Ibs/mmBTU  of  SO2  before  the  consent 
decree  was  filed. 

Control  Strategy  Demonstration/ 
Modeling 

The  modeling  techniques  used  in  the 
demonstration  supporting  this  SIP 
revision  are,  for  the  most  part,  based  on 
the  modeling  guidance  in  place  at  the 
time  that  the  analysis  was  performed 
(EPA’s  “Guideline  on  Air  Quality 
Models’’  (1978)).  Since  that  time,  the 
modeling  guidance  has  been  changed  by 
EPA  (EPA’s  "Guideline  on  Air  Quality 


Models’’  (Revised),  EPA— 450/2-78- 
027R  (1986)  and  Supplement  A  (1987)). 
The  analysis  supporting  the  control 
strategy  and  the  Benton  and  Humphreys 
Counties  SO2  redesi^ation  was 
included  in  a  July  9, 1986,  letter  from 
Bruce  Miller  of  ^A’s  Region  IV  Air 
Programs  Branch  to  Joe  Tikvart  of  the 
Source  Receptor  Analysis  Branch  and 
Tom  Helms  of  the  Control  Programs 
Operation  Branch.  This  letter  outlined 
the  sources  and/or  areas  in  Region  IV  to 
be  grandfathered  under  the  1978  EPA 
modeling  practice.  More  recently, 
revisions  to  this  guidance  have  been 
promulgated  by  i^A  (51  FR  32176, 
September  9. 1986,  and  53  FR  392, 
January  6, 1988).  Because  the  modeling 
analysis  was  substantially  complete 
prior  to  the  issuance  of  the  revised 
guidance,  EPA  accepts  this  analysis.  If, 
for  some  reason,  the  State  must  reassess 
this  or  any  other  analysis  in  the  future, 
then  any  new  modeling  analysis  must 
be  done  in  accordance  with  &e 
modeling  guidance  in  effect  at  that  time. 

The  models  used  for  the  attainment 
demonstration  were  the  Air  Quality 
Display  Model  (AQDM),  PTMTP, 
CRSTER,  and  the  Buoyant  Line  and 
Point  Source  Dispersion  model  (BLP). 
Five  years  (1966—1970)  of 
meteorological  data  frem  the  Nashville, 
Tennessee,  National  Weather  Service 
(NWS)  site  was  used  in  AQDM,  to 
estimate  the  SO2  emissions  as  an  annual 
arithmetic  average.  PTMTP  was  used  to 
determine  the  3-hour  and  24-hour 
average  concentrations.  CRSTER  was 
run  using  the  1964  Nashville  NWS  data 
to  calculate  concentrations  from  single 
point  sources,  with  the  exception  of 
CONALCO.  'The  days  representing 
adverse  conditions  were  then  modeled 
by  PIMTP  using  CRSTER  output 
meteorology.  The  wind  directions  were 
modified  to  combine  the  most  adverse 
dispersion  parameters  with  source 
alignments  causing  maximum  additive 
impacts.  BLP,  which  is  designed  to 
handle  unique  modeling  problems 
associated  with  aluminum  reduction 
plants,  was  used  to  model  CONALCO. 

The  New  Johnsonville  area  modeling 
analysis  included  two  addenda.  The 
first  addendum  resulted  from  a  public 
hearing  comment  to  revise  the 
emissions  data  for  some  sources  and  to 
support  the  use  of  BLP.  The  second 
addendum  resulted  from  TVA’s  petition 
to  establish  an  SO2  emission  standard 
for  their  boilers  based  on  24-hovir 
average  variability,  rather  than  the  3- 
hour  average  that  was  evaluated  in  the 
initial  modeling.  These  addenda  meet 
EPA  requirements  and  are  acceptable. 

In  the  modeling  submittal  for  each 
source,  analyses  were  done  for  three 
separate  emission  inventories — the  base 
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year  (1977)  inventory,  the  interim 
restriction  (1982-1987)  inventory,  and 
the  final  Reasonably  Available  Control 
Technology  (RACT)  emissions 
inventory.  The  maximum 
concentrations  for  each  analysis  are 
listed  in  Table  III  of  the  Technical 
Support  Document.  The  backgroimd 
concentration  was  supplied  by  the  State. 
The  3-hour,  24-hour,  and  annual 
backgrovmd  concentrations  are  15,  5, 
and  2  pg/m^  (micrcgrams  per  cubic 
meter),  respectively.  Adding  these 
values  to  their  resi>ective  averaging 
times  yields  a  total  3-hour,  24-hour,  and 
annual  concentration  of  1003,  235,  and 
50  pg/m^,  respectively.  The  modeling 
illustrates  that  the  SOj  NAAQS  will  not 
be  adversely  affected  by  the  SO2  sources 
in  the  New  Johnsonville  area.  Therefore, 
TVA’s  emission  limit  of  3.4  Ibs/mmBTU 
as  a  source  specific  emission  limit, 
supported  by  the  previously  discussed 
modeling,  is  approvable.  Emission 
limits  for  the  SO2  sources  (other  than 
TVA)  are  based  on  RACT  emission 
limits  and  these  limits  are  listed  in  the 
State  of  Teimessee’s  Rule  1200-3-19- 
.14,  Sulfur  Dioxide  Emission 
Regulations  for  the  New  Johnsonville 
Nonattainment  Area. 

Stack  Heights 

The  New  Johnsonville  nonattainment 
plan  has  been  affected  by  stack  height 
issues  since  it  was  submitted  to  EPA  on 
August  2, 1983.  Action  was  delayed  on 
the  plan  due  to  the  February  8, 1982, 
stack  height  regulations  (47  FR  5864) 
which  subsequently  ware  challenged  by 
the  Sierra  Club  Legal  Defense  Fund, 

Inc.;  Natural  Resources  Defense  Council, 
Inc.;  and  the  Commonwealth  of 
Pennsylvania. 

On  October  11, 1983,  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
ordered  EPA  to  reconsider  portions  of 
the  “stack  height”  regulations  for 
stationary  sources  [Sierra  Club  v.  EPA, 
719  F.2d  436  (D.C.  Cir.,  1983)).  These 
regulations,  which  implemented  section 
123  of  the  CAA,  were  published  on 
February  8, 1982  (47  FR  5864).  In  its 
decision,  the  Court  of  Appeals  struck 
down  the  following  two  provisions  of 
these  regulations: 

1.  The  allowance  of  plume  impaction 
credit:  and 

2.  The  setting  of  a  two-stage  process 
for  State  implementation. 

I'he  Court  also  remanded  several 
other  issues  to  the  Agency  for 
reconsideration: 

1.  The  definition  of  "excessive 
concentrations;” 

2.  The  definition  of  “dispersion 
techniques;” 

3.  The  automatic  allowance  of  credit 
for  stack  height  increases  where  the 


resulting  stack  height  is  at,  or  lower 
than,  the  formula  hei^t; 

4.  The  allowance  of  cr^it  for  new 
sources  tied  into  old  stacks  which  are 
above  the  GEP  height; 

5.  The  failure  to  set  a  specific 
“nearby”  limitation  for  GEP 
demonstrations;  and 

6.  The  requirement  that  sources  claim 
credit  based  on  the  2.5H  formula  to 
demonstrate  actual  reliance  on  that 
formula. 

Only  the  first  three  aforementioned 
remanded  issues  affected  the  New 
Johnsonville  submittal  and  all  further 
action  was  stayed  until  new  regulations 
could  be  promulgated. 

On  July  8, 1985,  (50  FR  27892)  EPA 
published  stack  height  regulations  that 
resolved  the  overturned  and  remanded 
issues  of  1983.  Hence,  Tennessee  was 
required  to  demonstrate  that  sources  in 
the  State  could  meet  the  new 
requirements  and  to  develop  regulations 
that  complied  with  the  federal 
regulations.  Tennessee’s  regulations 
became  State-effective  on  November  22, 
1987.  However,  before  EPA  could 
process  the  nonattainment  plan,  the 
stack  height  regulations  were  remanded 
again.  On  January  22, 1988,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  issued  its  decision  in  NRDCv. 
Thomas,  838  F.2d  1244  (D.C.  Qr.  1988) 
on  the  1985  stack  height  regulations. 
Although  the  Court  upheld  most  of  the 
provisions  of  the  rules,  the  following 
three  portions  were  remanded  to  EPA 
for  review: 

1.  Grandfathering  pre-October  11, 
1983,  within-formula  stack  height 
increases  from  demonstration 
requirements  (40  CFR  51.100(kk)(2)); 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed 
with  merged  or  multiflue  stacks  (40  CFR 
51.100(hh)(2)(ii)(A));  and 

3.  Grandfatherixig  pre-1979  use  of  the 
refined  H+1.5L  formula  (40  CFR 
51.100(ii)(2)). 

The  first  issue  of  this  remand  affected 
the  New  Johnsonville  area  submittal  and 
caused  the  .SIP  revision  to  be  placed  on 
hold. 

Enforcement  Issues 

EPA  has  decided  to  act  on  the  New 
Johnsonville  nonattainment  area  plan 
due  to  potential  enforcement  related 
issues.  EPA  is  concerned  that  the 
federally  approved  emission  limits  for 
this  area  may  be  inappropriate.  In  order 
to  avoid  any  enforcement 
complications.  Region  IV  believes  that  it 
is  in  the  best  interest  of  EPA,  the  State 
of  Tennessee,  and  the  SO2  sources  in  the 
New  Johnsonville  area  to  process  the 
revised  emission  limits.  However,  the 
State  and  the  sources  may  need  to  be 


evaluated  for  compliance  with  any 
future  revisions  to  the  stack  height 
regulations  as  a  resvilt  of  this  litigation. 

On  August  8, 1990,  EPA  proposed 
approval  of  Tennessee’s  SCh 
nonattainment  plan  (55  FR  32268)  and 
no  comments  were  received  during  the 
comment  period. 

Final  Action 

EPA’s  review  of  the  Tennessee  SIP 
revision  submitted  on  August  2, 1983, 
indicates  that  a  revision  of  the  ^2 
emission  limit  of  1.2  Ibs/mmBTU  to  3.4 
Ibs/mmBTU  will  protect  the  SO2 
NAAQS  in  the  New  Johnsonville  area. 

'The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
(CAAA)  enacted  on  November  15, 1990. 
The  Agency  has  determined  that  this 
action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

Therefore,  EPA  is  today  approving  the 
revised  SO2  SIP,  applicable  to  the  New 
Johnsonville  area,  with  the  exception  of 
the  request  to  redesignate  areas  from 
nonattainment  to  attainment  for  the 
primary  and  secondary  SO2  standards 
submitted  to  EPA  on  January  6, 1988. 

All  requests  for  redesignation  have  been 
put  on  hold  iintil  the  State  submits  a 
maintenance  plan  pursuant  to  section 
175  A  of  the  CAAA. 

For  further  information  on  EPA’s 
analysis,  the  reader  may  consult  the 
Technical  Support  Document  for  this 
submittal,  which  contains  a  detailed 
review  of  the  material  submitted.  This 
document  is  available  at  the  EPA 
address  listed  in  this  notice. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  7, 1993.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  purposes  of 
judicid  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  bo 
challenged  later  in  proceedings  to 
enforce  its  reqmrements.  (See  307(b)(2).) 

This  action  nas  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
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Executive  Order  12291  for  two  years, 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 

Today’s  action  makes  final  the  action 
propos^  at  55  FR  32269,  August  8, 
1990.  As  noted  elsewhere  in  this  notice, 
EPA  received  no  adverse  public 
comment  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  from  Table  1 
to  Table  2  imder  the  processing 
procedures  established  at  54  FR  2214, 
January  19, 1989. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors,  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  5  U.S.C  605(b),  I  certify  that 
these  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  (46 
FR  8709.) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sul^ 
oxides. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Tennessee  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1, 1982. 

Dated:  August  6, 1992. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  1,  title  40,  Ck>de  of 
Federal  Regulations,  is  tunended  as 
follows: 

PART  52<-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(107)  to  read  as 
follows: 

f  52.2220  Identiftcatlon  of  plan. 
***** 

(c)*  *  * 

(107)  Revisions  to  the  New 
Johnsonville  SO2  portion  of  the 
Tennessee  State  Implementation  Plan 
submitted  on  August  2, 1983,  by  the 


State  of  Tennessee  through  the 
Tennessee  Air  Pollution  Control  Board. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  following 
Tennessee  Air  Pollution  Control 
Regulations  which  became  State- 
effective  on  December  13, 1982: 

1 200-3-3-.05 — Achievement 

(B)  Revisions  to  the  following 
Tennessee  Air  Pollution  Control  ^ 
Regulations  which  became  State- 
effective  on  December  17, 1982: 
1200-3-19-.14— Sulfur  Dioxide 

Emission  Regulation  for  the  New 
Johnsonville  Nonattainment  Area 

(C)  Revisions  to  the  following 
Tennessee  Air  Pollution  Control 
Regulations  which  became  State- 
effective  on  August  1, 1984: 
1200-3-14-.01(2)— General  Provisions 
1 200-3-1 4-.02(l)(a) — Non-process 

Emissions  Standards 

(ii)  Other  material. 

None 

(FR  Doc.  93-8018  Filed  4-6-93;  8:45  am) 
eajjNQ  CODE  mto-n-p 

40  CFR  Parts  60,  61, 122,  264,  265,  403, 
and  707 

[FRL-4611-5] 

Technical  Amendments  to  OMB 
Approval  Numbers 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rule;  technical 
amendments. 

SUMMARY:  EPA  is  publishing  technical 
amendments  to  various  EPA  regulations 
with  Office  of  Management  and  Budget 
(OMB)  information  collection  request 
control  numbers.  EPA  is  also  providing 
notice  of  an  ongoing  evaluation  of  the 
status  of  its  regulations  under  the 
Paperwork  Reduction  Act  (PRA). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  April  7, 1S93. 

FOR  FURTHER  MFORMAHON  CONTACT: 
Simdy  Farmer  at  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
examining  the  status  of  information 
collection  requests  (ICRs)  under  the 
PRA.  As  part  of  that  review,  EPA  is 
today  publishing  technical  amendments 
to  u^ate  various  regulations 
promulgated  under  the  Clean  Air  Act, 
the  Clean  Water  Act,  the  Resource 
Conservation  and  Recovery  Act,  and  the 
Toxic  Substances  Control  Act.  "nie 
amended  regulations  are  codified  at  40 
CFR  parts  60, 61, 122,  264,  265,  403, 
and  707.  EPA  is  publishing  the  ciirrent 
ICR  control  numbers  issued  for  these 
regulations  by  OMB  pursuant  to  the 


PRA.  Most  of  the  amendments 
constitute  insertions  of  a  control 
number,  generally  at  the  end  of  one  or 
more  specific  sections  in  each 
regulatory  subpart. 

This  action  updates  certain 
regulations  with  ICRs  previously 
approved  by  OMB  to  reflect  the  control 
numbers  assigned  by  OMB.  The  ICRs 
were  previously  subject  to  public  notice 
and  comment  prior  to  OMB  approval. 

As  a  result,  EPA  finds  that  there  is 
“good  cause”  under  section  553(b)(B)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(Bp  to  issue  these 
amendments  without  prior  notice  and 
comment.  Due  to  the  technical  nature  of 
these  amendments,  further  notice  and 
public  comment  would  be  unnecessary. 
For  the  same  reasons,  EPA  also  finds 
that  there  is  good  cause  under  5  U.S.C. 
553(d)(3). 

In  addition,  EPA  has  learned  that 
OMB  approvals  for  some  ICRs  may  have 
lapsed  or  the  ICRs  may  otherwise  not  be 
in  conformance  with  the  PRA.  This  may 
affect  EPA’s  assessment  of  penalties  for 
certain  recordkeeping  and  reporting 
requirements.  Accordingly,  ^A  has 
undertaken  a  review  of  applicable 
regulations  for  the  purpose  of 
determining  whether  there  have  been 
lapses  or  omer  problems  in  ICR 
approvals.  EPA  is  also  examining  its 
pending  enforcement  cases  to  determine 
if  any  alleged  violations  might  be 
affected.  EPA  will  identify  affected 
regulations  resulting  from  its  review  and 
will  take  any  other  appropriate  action. 

List  of  Subjects 
40  CFR  Part  60 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  61 

Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  122 

Environmental  Protection,  Hazardous 
substances.  Reporting  and 
recordkeeping  reqiiirements.  Water 
pollution  control. 

40  CFR  Part  264 

Air  pollution  control.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  265 

Air  pollution  control.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 
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40  CFR  Part  403 

Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal,  Water  pollution  control. 

40  CFR  Part  707 

Environmental  protection.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  1, 1993. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C,  7401,  7411,  7414, 
7416,  and  7601. 

2.  Subpart  D  is  amended  by  adding 
§  60.48  to  read  as  follows; 

§  60.48  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0026. 

3.  Subpart  Da  is  amended  by  adding 
a  parenthetical  statement  to  the  end  of 
§  60.49a  to  read  as  follows: 

§  60.49a  Reporting  requirententa. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0023) 

4.  Subpart  E  is  amended  by  adding 
§  60.55  to  read  as  follows: 

§60.55  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0040. 

5.  Subpart  Ea  is  amended  by  adding 
a  parenthetical  statement  to  the  end  of 
§  60.59a  to  read  as  follows: 

§60.59e  Reporting  and  recordkeeping 
requirements. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0210) 

6.  Subpart  G  is  amended  by  adding 
§  60.75  to  read  as  follows: 

§60.75  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060  -0019. 


7.  Subpart  I  is  amended  by  adding 
§  60.94  to  read  as  follows: 

§60.94  OMB  control  mincer. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0083. 

8.  Subpart  J  is  amended  by  revising 
the  parenthetical  statement  at  the  end  of 
§  60.107  to  read  as  follows: 

§  60.1 07  Reporting  md  recordkeeping 
requirements. 

•  •  *  •  • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0022) 

0.  Subpart  Ka  is  amended  by  adding 
§  60.116a  to  read  as  follows: 

§60.116a  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0121. 

10.  Subpart  Kb  is  amended  by  adding 
a  parenthetical  statement  to  the  end  of 
§  60.115b  to  read  as  follows: 

§60.115b  Recordkeeping  and  reporting 
requirements. 

*  *  *  *  * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0074) 

11.  Subpart  L  is  amended  by  adding 
§  60.124  to  read  as  follows: 

§ 60.1 24  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0080. 

12.  Subpart  M  is  amended  by  adding 
§  60.134  to  read  as  follows: 

§60.134  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0110. 

13.  Subpart  O  is  amended  by  adding 
a  parenthetical  statement  to  the  end  of 
§  60.155  to  read  as  follows: 

§60.155  Reporting. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0035) 

14.  Subpart  T  is  amended  by  adding 
§  60.205  to  read  as  follows: 

§  60.205  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0037. 


15.  Subpart  U  is  amended  by  adding 
§  60.215  to  read  as  follows: 

§60.215  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
ntunber  2060-0037. 

16.  Subpart  V  is  amended  by  adding 
§  60.225  to  read  as  follows: 

§60.225  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0037. 

17.  Subpart  W  is  amended  by  adding 
§  60.235  to  read  as  follows: 

§60.235  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0037. 

18.  Subpart  X  is  amended  by  adding 
§  60.245  to  read  as  follows: 

§  60.245  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0037. 

19.  Subpart  Y  is  amended  by  adding 
§  60.255  to  read  as  follows: 

§60.255  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0122. 

20.  Subpart  AA  is  amended  by  adding 
a  parenthetical  statement  to  the  end  of 

§  60.276  to  read  as  follows: 

§60.276  Recordkeeping  and  reporting 
requirements. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0038) 

21.  Subpart  CC  is  amended  by  adding 
§  60.297  to  read  as  follows: 

§60.297  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0054. 

22.  Subpart  DD  is  amended  by  adding 
§  60.305  to  read  as  follows; 

§  60.305  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
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and  Budget  and  assigned  0MB  control 
number  2060-0082. 

23.  Subpart  GG  is  amended  by  adding 
§  60.336  to  read  as  follows: 

{60.336  0MB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0028. 

24.  Subpart  HH  is  amended  by 
revising  the  parenthetical  statement  at 
the  end  of  §  60.343  to  read  as  follows: 

§60.343  Monitoring  of  emissions  and 
operations. 

*  •  *  •  * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0063) 

25.  Subpart  KK  is  amended  by  adding 
§  60.375  to  read  as  follows: 

1 60.375  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0081. 

26.  Subpart  NN  is  amended  by  adding 
§  60.405  to  read  as  follows: 

f  60.405  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0111. 

27.  Subpart  QQ  is  amended  by  adding 
a  parenthetical  statement  to  the  end  of 

§  60.434  to  read  as  follows: 

§  60.434  Monitoring  of  operations  and 
recordkeeping. 

*  •  •  •  • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0105) 

28.  Subpart  UU  is  amended  by  adding 
§60.475  to  read  as  follows: 

§  60.475  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0002. 

29.  Subpart  AAA  is  amended  by 
adding  a  parenthetical  statement  to  the 
end  of  §  60.537  to  read  as  follows: 

{60.537  Reporting  and  recordkeeping. 

•  •  •  •  * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0161) 

30.  Subpart  ODD  is  amended  by 
adding  a  parenthetical  statement  to  the 
end  of  §  60.565  to  read  as  follows: 

{  60.565  Reporting  and  rscordkeeping 
requirements. 

41  •  •  •  • 


(Approved  by  the  Office  erf  Management  and 
Budget  under  control  number  2060-0145) 

31.  Subpart  GGG  is  amended  by 
adding  §  60.594  to  read  as  follows: 

{60.504  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0067. 

32.  Subpart  HI  is  amended  by  adding 
a  parenthetical  statement  to  the  end  of 
§  60.615  to  read  as  follows: 

{  60.61 5  Reporting  arid  recordkeeping 
requirements. 

«  •  •  •  * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0197) 

33.  Subpart  IB  is  further  amended  by 
removing  the  parenthetical  statement  at 
the  end  of  §  60.616. 

34.  Subpart  NNN  is  amended  by 
adding  a  parenthetical  statement  to  the 
end  of  §  60.665  to  read  as  follows: 

{  60.665  Reporting  and  recordkeeping 
requirements. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0197) 

35.  Subpart  NNN  is  further  amended 
by  removing  the  parenthetical  statement 
at  the  end  of  §  60.666. 

36.  Subpart  PPP  is  amended  by 
revising  the  parenthetical  statement  at 
the  end  of  §  60.684  to  read  as  follows: 

§60.684  Recordksepiftg  and  reporting 
rsquirsmsnts. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0114) 

PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7414, 
7416, 7601. 

2.  Subpart  C  is  amended  by  adding 
§  61.35  to  read  as  follows: 

§61.35  OMB  control  number. 

The  information  collection 
requirements  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2060-0092. 

3.  Subpart  F  is  amended  by  adding  a 
parenthetical  statement  to  the  end  of 

§  61.70  to  read  as  follows: 

§61.70  Reporting. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0071) 


4.  Subpart  F  is  further  amended  by 
adding  a  parenthetical  statement  to  the 
end  of  §  61.71  to  read  as  follows: 

§61.71  Recordkeeping. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0071) 

5.  Subpart  M  is  amended  by  adding  a 
parenthetical  statement  to  the  end  of 

§  61.145  to  read  as  follows: 

§61.145  Standard  for  demolition  and 
renovation. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0101) 

6.  Subpart  M  is  further  amended  by 
removing  the  parenthetical  statement  at 
the  end  of  §  61.146. 

7.  Subpart  M  is  further  amended  by 
revising  the  parenthetical  statement  at 
the  end  of  §  61.153  to  read  as  follows: 

§61.153  Reporting. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0101) 

8.  Subpart  O  is  amended  by  removing 
the  parenthetical  statement  at  the  end  of 
§§61.176  and  61.177. 

9.  Subpart  P  is  amended  by  removing 
the  parenthetical  statement  at  the  end  of 
§§61.185  and  61.186. 

10.  Subpart  V  is  amended  by  revising 
the  parenthetical  statement  at  the  end  of 
§  61.247  to  read  as  follows: 

§  61 .247  Reporting  requirements. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0063) 

PART  122— ERA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

1.  The  authority  for  part  122 
continues  to  read  as  follows:  * 

Authority:  The  Clean  Water  Act,  33  U.S.C 
1251  et  seq.  > 

§122.41  [Amended] 

2.  Section  122.41  is  amended  by 
removing  the  hrst  parenthetical  phrase. 

§122.41  [Amended] 

3.  Section  122.41  is  amended  by 
adding  the  following  parenthetical  at 
the  end  of  the  section  to  read  as  follows: 

(information  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2040-0004, 
2040-0110  and  2040-0068) 

§§122.44,122.48  [Amended] 

4.  Sections  122.44  and  122.48  are 
amended  by  adding  the  following 
parenthetical  at  the  end  of  each  section 
to  read  as  follows: 
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(Information  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2040-0004) 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILiTIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905, 6912(a),  6924, 
and  6925. 

$264,120  [AiTMnded] 

2.  Section  264.120  is  amended  by 
removing  the  parenthetical  at  the  end  of 
the  section. 

§§264.112,  264.113,  264.115, 264.116, 

264.1 18, 264.1 19, 264.120  [Amemtod] 

3.  Sections  264.112,  264.113,  264.115, 
264.116,  264.118,  264.119,  and  264.120 
are  amended  by  adding  the  following 
parenthetical  at  the  end  of  each  section 
to  read  as  follows; 

(Information  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0120.) 

§§264.142,264.144,264.147  (Amended] 

4.  Sections  264.142,  264.144,  and 
264.147  are  amended  by  removing  the 
parenthetical  at  the  end  of  each  section. 

§§264.142, 264.143,  264.144, 264.145, 
264.147, 264.148,  264.149, 264.150 
[Amended] 

5.  Sections  264.142,  264.143,  264.144, 
264.145,  264.147,  264.148,  264.149,  and 
264.150  are  amended  by  adding  the 
following  parenthetical  at  the  end  of 
each  section  to  read  as  follows: 

(Information  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0120) 

6.  Subpart  AA  is  amended  by  revising 
the  parenthetical  statement  at  the  end  of 
§  264.1035  to  read  as  follows: 

§  264.1 035  Recordkeeping  requirements. 

•  •  *  «  * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0050) 

7.  Subpart  AA  is  further  amended  by 
revising  the  parenthetical  statement  at 
the  end  of  §  264.1036  to  read  as  follows: 

§264.1036  Reporting  requirements. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0050) 

8.  Subpart  BB  is  amended  by  revising 
the  parenthetical  statement  at  the  end  of 
§  264.1062  to  read  as  follows: 


$264.1062  AJtemstivo  standards  for 
valvas  In  gas/vapor  servica  or  In  light  liquid 
service:  skip  period  leak  detection  and 
repair. 

*  •  •  *  • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  munber  2050-0050) 

9.  Subpart  BB  is  further  amended  by 
revising  the  parenthetical  statement  at 
the  end  of  §  264.1064  to  read  as  follows: 

$264.1064  Recordkeeping  requirements. 

•  •  •  *  • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0050) 

10.  Subpart  BB  is  further  amended  by 
revising  the  parenthetical  statement  at 
the  end  of  §  264.1065  to  read  as  follows: 

$264.1065  Reporting  requirements. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0050) 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905, 6912(a),  6924, 
6925,  6935,  and  6936,  unless  othenvisa 
noted. 

$265,120  [Amended] 

2.  Section  265.120  is  amended  by 
removing  the  parenthetical  at  the  end  of 
the  section. 

§§265.112,  265.113, 265.115, 265.116, 
265.118,265.119,265.120  [Amended] 

3.  Sections  265.112,  265.113,  265.115, 
265.116,  265.118,  265.119,  and  265.120 
are  tunended  hy  adding  the  following 
parenthetical  at  the  end  of  each  section 
to  read  as  follows: 

(Information  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  imder  control  number  2050-0120) 

§§265.142,265.144,265.147  [Amended] 

4.  Sections  265.142,  265.144,  and 
265.147  are  amended  by  removing  the 
parenthetical  at  the  end  of  each  section. 

§§265.142, 265.143, 265.144,  265.145, 
265.147, 265.148,  265.149, 265.150 
[Amended] 

5.  Sections  265.142,  265.143,  265.144, 
265.145,  265.147,  265.148,  265.149,  and 
265.150  are  amended  by  adding  the 
following  parenthetical  at  the  end  of 
each  section  to  read  as  follows: 

(Information  collection  requirements  are 
apfHoved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0120) 


§265.1035  [Amended] 

6.  Subpart  AA  is  amended  by  revising 
the  parenthetical  statement  at  the  end  of 
$  265.1035  to  read  as  follows: 

§265.1035  Recordkeeping  requirement*. 

*  •  •  •  • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0050) 

§265.1064  [Amended] 

7.  Subpart  BB  is  amended  by  revising 
the  parenthetical  statement  at  the  end  of 
§  265.1064  to  read  as  follows: 

§265.1064  Recordkeeping  requirement*. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0050) 

PART  403— GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES  OF 
POLLUTION 

1.  The  authority  for  part  403 
continues  to  read  as  follows; 

Authority:  Sec.  54(c)(2)  of  the  Clean  Water 
Act  of  1977,  (Pub.  L  95-217)  sections 
204(b)(l)(q,  208(b)(2)(C)(iii),  301(b)(lHA)(ii). 
301(b)(2)(A)(ii),  301(b)(2)(C),  301(h)(5), 
301(i)(2),  304(e),  304(g),  307,  308,  309, 

402(b),  405,  and  501(a)  of  the  Federal  Water 
Pollution  Control  Act  (Pub.  L.  92-500)  as 
amended  by  the  Clean  Water  Act  of  1977  and 
the  Water  (^ality  Act  of  1987  (Pub.  L  100- 
4). 

§§  403.6, 403.7, 403.8, 403.9,  403.10, 403.12, 
403.13, 403.15, 403.17,  and  403.18 
[Amended] 

2.  Sections  403.6,  403.7, 403.8, 403.9, 
403.10,  403.12,  403.13,  403.15,  403.17, 
and  403.18  are  amended  by  adding  the 
following  parenthetical  at  the  end  of 
each  section  to  read  as  follows: 

(Information  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2040-0009) 

PART  707— CHEMICAL  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  part  707 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2611(b)  and  2612. 

§§  707.65, 707.67, 707.70, 707.72, 707.75 
[Amended] 

2.  SecUons  707.65,  707.67,  707.70, 
707.72,  707.75  are  amended  by  adding 
the  following  parenthetical  at  the  end  of 
each  section  to  read  as  follows: 

(Information  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0030) 

(FR  Doc.  93-8125  FUed  4-5-93;  11:53  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Und  Order  6961 

pt>-943-4210-06;  IOI-1S634-011 

Partial  Revocation  of  Executive  Order 
dated  July  2, 1910;  Idaho 

AGENCY:  Biireau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofer  as  it  affects  40 
acres  of  National  Forest  System  land 
withdrawn  for  Bureau  of  Land 
Management’s  Powersite  Reserve  No.  91 
within  the  St.  Joe  National  Forest.  The 
land  is  no  longer  needed  for  this 
purpose,  and  &e  revocation  is  needed  to 
permit  disposal  of  the  land  through  land 
exchange  xmder  the  Arkansas-Idaho 
Land  Exchange  Act  of  1992  (Pub.  L. 
102-584).  This  action  will  open  the  land 
to  siirface  entry.  The  land  has  been  open 
to  mining  under  the  provisions  of  the 
Mining  Claims  Restoration  Act  of  1955 
and  these  provisions  are  no  longer 
required.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  May  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  July  2, 
1910,  which  withdrew  National  Forest 
System  land  for  Powersite  Reserve  No. 
91,  is  hereby  revoked  insofar  as  it  as 
affects  the  following  described  land; 

Boise  Meridian 
T.  45  N.,  R.  3  B., 

Sec  3,  SWV4SWV4. 

The  area  described  contains  40  acres  in 
Shoshone  County. 

2.  At  9  a.m.  on  May  7, 1993,  the  land 
shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  March  29. 1993. 

Bruce  Babbitt, 

Secretary  of  the  Interior. 

(FR  Doc  93-8010  Filed  4-6-93;  8:45  ami 
SajJNQ  CODE  4310-aa-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  1 

[OST  DockM  No.  1;  Arndt  1-260] 

Organization  and  Delegation  of  Powere 
and  Dutlee;  Delegation  of  Authority  to 
the  Director,  Office  of  Commercial 
Space  Transportation 

AGENCY:  OfBce  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  has  delegated  to  the 
Director,  Office  of  Commercial  Space 
Transportation  (OCST),  certain 
authority  vested  in  the  Secretary  by  the 
National  Aeronautics  and  Space 
Administration  Authorization  Act, 

Fiscal  Year  1993  (Pub.  L.  102—588).  The 
purpose  of  this  rulemaking  is  to  amend 
49  CFR  part  1  to  reflect  the  delegated 
authority. 

EFFECTIVE  DATE:  April  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Orfanos  David,  Office  of  the 
Assistant  General  Coimsel  for 
Regulation  and  Enforcement,  C-50,  U.S. 
Department  of  Transportation,  room 
10424,  400  Seventh  Street  SW., 
Washington,  DC  20590;  (202)  366-9305. 
SUPPLEMENTARY  INFORMATION:  The 
National  Aeronautic  and  Space 
Administration  Authorization  Act, 
Fiscal  Year  1993  (Pub.  L  102-588) 
(NASA  FY  93  Authorization  Act) 
authorizes,  among  other  things, 
appropriations  for  various  programs  of 
NASA.  In  addition,  the  NASA  FY  93 
Authorization  Act  further  amends  the 
Commercial  Space  Laimch  Act  of  1984, 
as  amended  (49  U.S.C.  App.  2601  et 
seq.)  (the  Act),  by,  among  other  things, 
authorizing  FY  93  appropriations  for 
carrying  out  the  Sei^tary’s 
responsibilities  imder  the  Act  and 
assigning  to  the  Secretary  other 
responsibilities  in  furtherance  of  U.S. 
commercial  space  transportation. 

Specifically,  section  505  of  the  NASA 
FY  93  Authorization  Act  authorizes, 
subject  to  appropriation  of  funds  to  the 
Secretary,  the  establishment  of  a  grant 
program  for  U.S.  commercial  space 
transportation  infrastructure 
development,  and  directs  the  Secretary 
to  consult  with  the  Department  of 
Defense,  NASA,  and  other  appropriate 
Federal  agencies  concerning  the 
selection  of  projects  for  grants.  Section 
506  of  the  NASA  FY  93  Authorization 
Act  directs  the  NASA  Administrator 
and  Secretary  of  Defense,  as 
appropriate,  in  coordination  with  the 
Secretary,  to  conduct  an  inventory  and 


identify  all  U.S.  Government-owned 
launch  support  facilities,  and  identify 
those  that  could  be  made  available  to 
non-Federal  entities  on  a  reimbursable 
basis. 

The  functions  assigned  to  the 
Secretary  under  Executive  Order  12465 
(February  24, 1984)  relating  to 
commercial  expendable  launch  vehicle 
activities,  and  those  vested  in  the 
Secretary  by  the  Act  are  already 
delegated  to  the  Director,  Office  of 
Commercial  Space  Transportation 
(OCST),  as  set  forth  in  49  CFR  1.68.  This 
rulemaking  is  necessary  to  delegate  to 
the  Director,  OCST,  the  additional 
responsibilities  assigned  to  the 
Sei^tary  under  the  NASA  FY  93 
Authorization  Act. 

Because  this  rulemaking  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  fewer  than  30  days  after 
publication  in  the  Federal  Register. 
Therefore,  this  final  rule  is  effective  on 
the  date  of  publication. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

For  the  reasons  set  forth  herein,  part 
1  of  title  49,  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  I^RGANIZATION  AND 
DELEGATION  OF  POWERS  AND 
DUTIES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322. 

2.  Section  1.68  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

f  1.68  Delagatlona  to  Diractor  of 
CommorcM  Spaco  Tranaportation. 

*  •  *  *  W 

(c)  Carry  out  the  functions  vested  in 
the  Secretary  by  the  National 
Aeronautics  and  Space  Administration 
Authorization  Act,  Fiscal  Year  1993 
(Pub.  L.  102-588;  November  4, 1992). 

Issued  in  Washington,  DC,  this  26  day  of 
March,  1993. 

Federico  Pena, 

Secretary  of  Transportation. 

IFR  Doc.  93-8082  Filed  4-6-93;  8:45  am] 
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Nationai  Highway  Traffic  Safaty 
Administration 

49  CFR  ParU  523, 525, 533, 537 
(Docket  No.  91-50;  Notico  3} 

RIN2127AE42 

Light  Truck  Average  Fuei  EcoruMny 
Standards  Modei  Year  1995 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
average  fuel  economy  standard  for  light 
trucks  manufactured  in  model  year 
(MY)  1995.  The  issuance  of  the  standard 
is  required  by  Title  V  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act.  The  (combined)  standard  for  all 
light  trucks  manufactured  by  a 
manufacturer  is  20.6  mpg  for  MY  1995. 
This  final  rule  also  converts  certain 
measrirements  into  metric  imits. 

DATES:  The  amendment  is  effective  May 
7, 1993.  The  standard  applies  to  the 
1995  model  year.  Petitions  for 
reconsideration  must  be  submitted 
within  30  days  of  publication. 
ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 

SW..  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Orron  Kee,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Sevens 
Street  SW.,  Washington,  DC  20590 
(202-366-0846). 

SUPPLEMENTARY  INFORMATION 

I.  Background 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act.  Congress  included  a 
provision  in  that  Act  establishing  an 
automotive  fuel  economy  regulatory 
program.  That  provision  added  a  new 
title,  title  V,  "Improving  Automotive 
Efficiency,”  to  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (the 
Act).  Title  V  provides  for  the 
establishment  of  average  fuel  economy 
standards  for  cars  and  light  trucks. 

Section  502(b)  of  the  Act  requires  the 
Secretary  of  Transportation  to  issue 
light  truck  fuel  economy  standards  for 
each  model  year.  Standards  are  required 
to  be  set  at  least  18  months  prior  to  the 
beginning  of  the  model  year.  The  Act 
provides  that  the  fuel  economy 
standards  are  to  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 


determining  maximum  feasible  average 
fuel  economy  level,  the  Secretary  is 
required  imder  section  S02(e)  of  the  Act 
to  consider  four  factors:  techimlogical 
feasibility:  economic  practicability;  the 
effect  of  other  Federal  motor  vehicle 
standards  on  fuel  economy;  and  the 
need  of  the  nation  to  conserve  enmOT. 
(Responsibility  for  the  automotive  mel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA  (41  FR 
205015,  June  22, 1976)). 

On  October  8, 1991,  NHTSA 
published  in  the  Federal  Register  (56 
FR  50694)  a  questioimaire  concerning 
fuel  economy  standards  for  MYs  1995- 
1997.  The  comments  received  in 
response  to  the  questioimaire  are 
available  in  Docket  No.  91-50. 

After  analyzing  the  responses  to  the 
questionnaire  and  reviewing  other 
available  data.  NHTSA  published  a 
notice  of  proposed  rulemaaking  (NPRM) 
proposing  average  fuel  economy 
standards  for  lig^t  trucks  for  MYs  1995- 
97.  57  FR  61377  (December  24. 1992). 
The  agency  proposed  to  select  the 
standards  from  within  a  range  of  20.5- 
21.0  mpg  for  MY  1995,  and  20.5-21.5 
mpg  for  MYs  1996  and  1997.  These 
ranges  were  based  on  the  agency's 
tentative  evaluation  of  manufacturer 
capabilities. 

In  response  to  the  December  24. 1992 
NPRM,  the  agency  received  comments 
from  General  Motors  (GM).  Ford, 
Chrysler,  the  American  Automobile 
Manufacturers  Association  (AAMA, 
formerly  the  Motor  Vehicle 
Manufacturers  Association),  Rover 
Group,  the  National  Automobile  Dealers 
Association,  and  about  50  organizations 
concerned  about  the  continuing 
availability  to  consumers  of  a  ftill  range 
of  light  trucks,  including,  among  others, 
the  Coalition  for  Vehicle  Choice, 
Consumer  Alert,  and  the  Competitive 
Enterprise  Institute  (CEI).  The  issues 
raised  by  the  commenters  are  addressed 
below. 

IL  Summary  of  Decision 

Based  on  its  analysis,  the  agency  is 
establishing  a  combined  average  Kiel 
economy  standard  for  MY  1995  at  20.6 
mpg.  NHTSA  will  reach  a  decision  later 
with  respect  to  the  light  truck  CAFE 
standards  for  MY  1996-97.  The  limited 
time  available  to  promulgate  a  final  rule 
for  MY  1995  has  precluded  a  thorough 
consideration  of  ^e  issues  related  to 
light  truck  CAFE  standards  for  those 
later  model  years. 

III.  Manufacturer  Capabilities  for  MY 
1995 

In  evaluating  manufacturers'  fuel 
economy  capabilities  for  MY  1995,  the 


agency  has  analyzed  manufacturers’ 
current  projections  and  imderlying 
product  pWs  and  has  considered  what, 
if  any.  additional  actions  the 
manufacturers  could  take  to  improve 
their  fuel  economy.  A  more  detailed 
discussion  of  these  issues  is  contained 
in  the  agency's  Final  Regulatory  Impact 
Analysis  (FRIA),  which  is  being  placed 
in  the  do^et  for  this  notice.  Some  of  the 
information  included  in  the  FRIA. 
including  the  details  of  manufacturers' 
future  piquet  plans,  has  been 
determined  by  the  agency,  to  be 
confidential  business  information 
whose  release  could  cause  competitive 
harm.  'The  public  version  of  the  FRIA 
omits  the  confidential  information. 

A.  Manufacturer  Projections 

1.  General  Motors 

As  discussed  in  the  NPRM.  General 
Motors  (GM)  projected  in  December 
1991  that  it  could  achieve  a  light  truck 
CAFE  level  of  20.2  mpg  for  MY  1995.  In 
its  February  1993  comment  on  the 
NPRM.  GM  revised  its  projection 
slightly  do%vnward.  to  20.1  mpg.  By 
comparison,  in  a  mid-model  year  report 
submitted  in  July  1992,  GM  project^  a 
MY  1992  CA^  of  20.2  mpg.  and  in  a 
pre-model  year  report  submitted  in 
December  1992,  that  company  projected 
a  MY  1993  CAFE  of  19.9  mpg. 

GM  stated  in  its  February  1993 
comment  that  the  light  truck  CAFE 
standard  for  MY  1995  “should  be  set  no 
higher  than  20.5  mpg,  and  even  that 
may  be  too  high.” 

2.  Ford 

Ford  projected  in  January  1992,  and 
again  in  its  February  1993  comment, 
that  it  could  achieve  a  light  truck  CAFE 
level  of  20.8  mpg  for  MY  1995.  This 
projection  is  si^ject  to  risk  factors 
which,  according  to  Ford’s  comment  on 
the  NPRM,  could  reduce  its  CAFE  level 
to  as  low  as  20.4  mpg.  By  comparison, 
in  a  mid-model  year  report  submitted  in 
July  1992,  Ford  projected  a  MY  1992 
CAFE  of  20.2  mpg,  and  in  a  pre-model 
year  report  submitted  in  December 
1992,  that  company  projected  a  MY 
1993  CAFE  of  20.5  mpg. 

Ford  recommended  in  its  comment  on 
the  NPRM  that  the  agency  establish  the 
MY  1995  standard  at  the  same  level  as 
the  MY  1994  standard,  20.5  mpg. 

3.  Chrysler 

Chrysler  projected  in  December  1991 
that  it  could  achieve  a  domestic  light 
truck  CAFE  level  of  20.5  mpg  for  MY 
1995.  In  its  February  1993  comment  on 
the  NPRM,  Chrysler  revised  its 
projection  slightly  upward,  to  20.6  mpg. 
This  compares  to  a  projection  of  21.2 
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mpg  for  MY  1992  in  Chrysler’s  July 
1992  mid-model  year  report,  and  21.0 
mpg  for  MY  1993  in  Ch^sler’s 
Dumber  1992  pre-model  year  report. 

Chrysler  commented  that  it  supports 
a  standard  of  20.5  mpg  for  MY  1995 
because  it  does  not  anticipate  any  major 
improvements  in  light  truck  fuel 
economy  through  new  technological 
applications. 

4.  Other  Manufacturers 
Most  light  truck  manufacturers  other 
than  GM,  Ford  and  Chrysler  only 
compete  in  the  small  vehicle  portion  of 
the  light  truck  market  and  are  therefore 
expected  to  achieve  CAFE  levels  well 
above  those  three  companies.  By  way  of 
example,  in  their  pre-model  year  reports 
for  1993,  Toyota  projected  a  light  truck 
CAFE  of  21.8  mpg,  Isuzu  21.8  mpg, 
Mazda  24.0  mpg,  Mitsubishi  22.3  mpg. 
Subaru  29.3  mpg,  Suzuki  28.9  mpg,  and 
Volkswagen  21.3  m^. 

In  the  I^RM,  NHTSA  noted  that  two 
companies.  Range  Rover  and  PAS, 
proj^ed  MY  1992  light  truck  CAFE 
levels  that  are  well  below  those  of  the 
large  domestic  manufacturers.  In  their 
mid-model  year  reports  for  MY  1992, 
Range  Rover  projected  a  CAFE  level  of 
16.3  mpg  and  PAS  19.2  mpg.  The 
agency  notes  that  in  their  pre-model 
year  reports  for  MY  1993,  Range  Rover 
projected  a  CAFE  level  of  15.0  mpg  and 
PAS  28.8  mpg.  Both  of  these  companies 
sell  a  small  number  of  light  trucks  in  the 
U.S.,  on  the  order  of  about  5,000 
vehicles  or  less.  PAS  modifies  GM  light 
trucks.  That  company’s  higher  MY  1993 
projection  reflects  the  presence  of 
dedicated  and  dual  energy  compressed 
natural  gas  (CNG)  vehicles  in  its  fleet. 

One  other  company  which  has  a 
CAFE  capability  below  that  of  the  large 
domestic  manufacturers  is  UMC,  a  small 
domestic  producer  of  delivery  vans. 

That  company  projects  selling  1,200 
light  truc^  in  MY  1993,  with  a  CAFE 
of  18.8  mpg. 

B.  Possible  Additional  Actions  to 
Improve  MY  1992  CAFE 
The  agency  analyzed  the  additional 
actions  which  manufactiirers  may  be 
able  to  take  to  improve  their  CAI% 
levels  above  those  that  they  currently 

E reject  for  MY  1993.  These  actions  may 
e  ^vided  into  two  categories:  further 
technological  changes  and  product 
restrictions. 

1.  Further  Technological  Changes 

The  ability  to  improve  CAFE  by 
further  technological  changes  to  product 
plans  is  dependent  on  the  availability  of 
fuel  efficiency  enhancing  technologies 
that  manufacturers  are  able  to  apply 
within  the  available  time. 


The  agency’s  FRIA  discusses  the  fuel 
efficiency  enhancing  technologies 
which  are  expected  to  be  available  by 
MY  1995.  However,  for  MY  1995, 
limited  leadtime  is  a  significant 
constraint  on  the  increased  use  of  these 
technologies.  NHTSA  recognizes  that 
the  leadtime  necessary  to  implement 
significant  improvements  in  engines, 
transmissions,  aerodynamics  and  rolling 
resistance  is  typically  at  least  three 
years.  Also,  as  the  agency  discussed  in 
establishing  its  final  rule  for  MYs  1993- 
94,  once  a  new  design  is  established  and 
tested  as  feasible  for  production,  the 
leadtime  necessary  to  design  tools  and 
test  components  is  typically  30  to  36 
months.  Some  potential  major  changes 
may  take  even  longer.  Leadtimes  for 
new  vehicles  are  usually  at  least  three 
years.  Further,  light  trucks  have  a  long  . 
model  life,  i.e.,  8-10  years  or  more.  If  a 
manufacturer  must  make  a  major  model 
chanm  ahead  of  its  normal  schedule, 
this  (mange  may  have  a  significant, 
improgrammed  financial  impact. 

NHTSA  notes  that  AAMA  stated  in  its 
comment  that  the  above  leadtimes, 
whi(di  the  agency  dted  in  the  NPRM, 
are  more  typical  for  passenger  cars  and 
that  truck  leadtimes  are  even  longer. 

Given  the  leadtime  constraint,  the 
agency  does  not  believe  that 
manufacturers  can  achieve  significant 
improvements  in  their  projected  MY 
1995  CAFE  level  by  additional 
technological  actions. 

2.  Product  Restrictions 

As  an  alternative  to  technological 
improvements,  manufacturers  could 
improve  their  CAFE  by  restricting  their 
product  ofierings,  e.g.,  limiting  or 
deleting  production  of  particular  larger 
light  tru(^  models  and  larger 
displacement  engines.  Su^  product 
restrictions,  if  made  necessary  by 
selection  of  a  CAFE  standard  that  is 
above  manufacturers’  capabilities,  could 
result  in  adverse  economic  impacts  on 
the  industry  and  the  economy  as  a 
whole. 

To  develop  an  independent  indicator 
of  the  potential  impacts  of  a  standard 
above  the  maximum  feasible  level  on 
GM’s  production,  the  agency  estimated 
the  loss  of  production  assceiated  with 
sufficient  production  restrictions  to 
raise  its  CAFE  by  0.5  mp)g.  To  estimate 
this  efiect,  the  agency  eliminated 
production  of  GM’s  least  fuel  efficient 
models  until  the  desired  improvement 
in  CAFE  was  achieved.  NHTSA  stated 
in  the  NPRM  that  this  approach  tends  to 
yield  the  maximum  possible  negative 
imp)acts.  because  it  (loes  not  include  the 
possibility  of  consumers  accepting  a 
smaller  trucJc  or  engine,  or  switching  to 
vehicles  over  8500  pounds  GVWR.  Also, 
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it  imores  the  possibility  of  additional  j 

technological  improvements  to  these  I 

truck  fleets,  or  compliance  through  the  j 

use  of  credits  earned  in  other  model  j 

years. 

For  MY  1995,  the  NHTSA  analysis 
indicates  that  to  increase  its  CAFE  by 
0.5  mpg  by  restricting  sales,  GM  could 
suffer  a  sales  loss  of  up  to  174,000  imits 
of  its  projected  light  truck  pnduction 
for  that  year.  The  potential  job  losses 
iinder  tffis  scenario  in  manufacturer  and 
supplier  industries  could  total  nearly 
30,000.  In  addition  to  the  adverse 
impact  on  the  automotive  industry,  a 
win  range  of  businesses  could  be 
seriously  affected  to  the  extent  that  they 
could  not  obtain  the  light  trucks  they 
need  for  business  use. 

Also,  such  prcduct  restrictions  could 
unduly  limit  consumer  choice. 

GM  commented  that  it  takes  issue 
with  NHTSA ’s  statement  that  its 
analysis  of  job  losses  is  necessarily  an 
upp)er  bound.  That  company  stated  that 
it  could  be  that  a  manufacturer’s 
product  restrictions  would  not  be  done 
by  eliminating  the  least  fuel  efficient 
vehicles  first  from  its  CAFE  fleet,  but  a 
manufacturer  could  instead  choose  to 
restrict  products  based  not  only  on  their 
fuel  efficiency  but  also  their  profit 
contributions.  GM  stated  that  this 
strategy  could  lead  to  larger  lost  sales 
and  jobs. 

Given  the  considerations  discussed 
above,  NHTSA  concludes  that 
significant  product  restrictions  should 
not  be  considered  as  part  of 
manufac:tiu«rs’  capabilities  to  improve 
their  MY  1995  CAFE  levels. 

C.  Manufacturer-Specific  CAFE 
Capabilities 

As  discussed  later  in  this  notice, 

NHTSA  takes  "industrywide 
considerations’’  into  acxount  in  setting 
fuel  economy  standards.  In  carrying  tlds 
out.  the  agency  has  traditionally  focused 
on  the  least  capable  manufactiu^r  with 
a  substantial  snare  of  light  truck  sales. 

For  MY  1995,  the  agency  has 
determined  that  GM  is  the  least  capable 
manufacturer  with  a  substantial  share  of 
sales. 

1.  GM 

As  indicated  above.  GM  currently 
projects  its  MY  1995  light  truck  CAFE 
level  at  20.1  mpg.  It  has  also  identified 
certain  risks  related  to  technology  and 
mix  which  it  says  could  reduce  its 
CAFE  level  by  as  much  as  0.3  mpg.  As 
discussed  in  the  FRIA,  however,  the 
agency  has  analyzed  these  potential 
risks  and  relieves  that  they  are  unlikely 
to  o<xur.  In  addition,  GM  has  identified 
an  additional  product  action  it  is 
considering  which  could  also  reduce  its 
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CAFE.  However,  NHTSA  believes  the 
issues  of  whether  GM  will  actually  take 
the  product  action,  and  if  so,  what  the 
fleet  penetration  would  be  for  MY  1995, 
are  too  speculative  to  jxistify  an 
adjustment  to  GM’S  CAFE  capability. 
NHTSA  notes  that  it  is  not  identifying 
the  product  action  because  it  is 
conhdential  business  information. 

After  carefully  evaluating  GM’s 
product  plan,  NHTSA  believes  that 
company  is  capable  of  achieving  a  MY 
1995  light  truck  CAFE  of  20.6  mpg.  The 
factors  explaining  the  0.5  mpg 
di^erence  between  GM’s  projection  and 
the  agency’s  estimate  of  its  capability 
are  discussed  below. 

First,  as  discussed  in  the  NPRM,  GM 
projects  that  a  much  larger  portion  of  its 
MY  1995  fleet  will  have  four-wheel 
drive  (4WD)  than  it  has  had  in  recent 
years,  or  that  its  competitors  are 
projecting.  The  agency  stated  in  the 
NPRM  that  it  is  not  aware  of  any  reason 
to  expect  that  the  4WD  market  will 
continue  to  increase.  NHTSA  also  stated 
that  it  believes  there  are  alternatives  to 
4WD,  including  traction  control.  The 
agency  stated  t^t  if  the  4WD  share  of 
GM’s  light  truck  fleet  for  MY  1995  is 
consistent  with  both  that  company’s  and 
its  competitors’  historical  levels,  its 
CAFE  would  be  0.1  mpg  higher. 

GM  commented  that  it  bmieves  its 
forecast  of  MY  1995  4WD  penetration  is 
realistic,  stating  that  competitor’s 
actions  in  the  4WD  segments,  the  use  of 
all-wheel  drive  configurations  and 
market  data  for  future  years  support  its 
projections.  GM  also  argued  that 
traction  control  is  not  an  alternative  to 
4WD  trucks  since  it  has  little  benefit  for 
off-road  applications. 

The  agency  continues  to  believe  that 
it  is  unlikely  that  the  4WD  market  share 
will  increase  appreciably  for  the  fleet  in 
general  or  for  GM  over  the  timeframe 
between  now  and  MY  1995.  Since  the 
mid-1980’s,  the  4WD  share  of  total  light 
truck  sales  for  each  model  year  has 
consistently  fallen  within  the  range  of 
32-35  percent.  No  data  have  been 
presented  to  the  agency  which 
demonstrate  that  ^s  ^are  will 
significantly  change  by  MY  1995.  The 
agency  notes  that,  while  it  agrees  that 
traction  control  isn’t  an  alternative  to 
4WD  for  off-road  applications,  it  would 
be  a  viable  alternative  for  on-road  use 
for  many  consumers.  No  evidence  bas 
been  presented  to  the  agency  which 
shows  that  there  will  be  increased  need 
or  demand  for  more  4WD  or  off-road 
vehicles. 

As  discussed  in  the  FRIA,  since 
NHTSA  believes  that  GM’s  MY  1995 
product  plan  overstates  the  percentage 
of  4WD  vehicles  that  it  will  sell,  the 
agency  has  adjusted  that  company’s 


CAFE  projection  to  reflect  a  more 
realistic  share.  In  making  this 
adjustment,  the  agency  assumed  that 
GM’s  4WD  percentage  for  MY  1995  will 
be  the  same  as  for  MY  1985,  the  model 
year  in  which  GM  had  its  highest  4WD 
share  ever.  NHTSA  also  refined  the 
analysis  presented  in  the  PRIA  to  more 
accurately  reflect  the  particvilar  vehicles 
that  GM  is  likely  to  sell  more  of  and  less 
of.  This  adjustment  has  the  effect  of 
increasing  GM’s  MY  1995  CAFE 
projection  by  more  than  0.2  mpg. 

GM’s  MY  1995  project  plan  also 
indicates  decreased  sales  of  certain  fuel- 
efficient  vehicles.  NHTSA  does  not 
believe  that  the  magnitude  of  this 
decrease  is  realistic,  since  it  believes 
that  GM  will  make  efforts  to  maintain 
market  share.  The  agency  has  adjusted 
GM’s  MY  1995  projection  to  reflect  a 
more  likely  market  share  of  these 
vehicles.  This  adjustment  has  the  effect 
of  increasing  GM’s  MY  1995  CAFE 
projection  by  0.1  mpg. 

NHTSA  stated  in  the  NPRM  that  the 
GM  fleet  leads  the  other  manufacturers 
in  every  engine  performance  calculation 
carried  out  by  the  agency  and  that  GM’s 
performance  levels  are  detrimental  to  its 
fuel  economy  performance.  The  agency 
indicated  that  if  GM’s  light  truck  fleet 
for  MY  1995  were  closer  to  the  values 
achieved  by  other  manufacturers  for  the 
various  performance  measurements, 
GM's  CAFE  values  might  be  improved 
by  between  0.3  and  0.4  nipg. 

GM  commented  that  it  aisagrees  with 
the  agency’s  assessment  in  the  NPRM 
that  GM’s  CAFE  could  be  boosted  0.4 
mpg  by  lowering  engine  performance. 
That  company  stated  that  it  believes  that 
NHTSA’s  performance  adjustment  was 
based  on  an  incorrect  sales  weighted 
analysis  of  GM’s  performance  levels 
compared  to  its  competitors.  GM  stated 
that  a  manufacturer’s  average 
performance  level.  Like  many  other 
vehicle  attributes  such  as  average 
weight  or  engine  displacement,  is  a 
function  of  the  mix  it  sells.  That 
company  stated  that  when  its  mix  is 
compared  to  its  competitors’  mix,  GM’s 
performance  levels  do  not  appear  to  be 
out  of  line  with  other  manufacturers. 

As  discussed  in  the  FIUA,  the  agency 
has  evaluated  GM’s  comment 
concerning  comparative  performance 
levels.  NHTSA  has  also  reviewed 
revised  MY  1995  fleet  projections 
submitted  by  GM  and  Ford,  which 
resulted  in  reduced  fleet  average  values 
for  almost  all  performance  measures.  In 
light  of  these  adjustments,  NHTSA  has 
concluded  that  the  performance  level  of 
the  GM  fleet  is  only  slightly  greater  than 
its  competitors  and  that  the  value  of  a 
CAFE  adjustment  if  GM  were  to  reach 
comparable  levels  of  performance  is 


only  about  0.1  mpg.  The  agency  believes 
that  GM  can  make  a  small  improvement 
it  its  MY  1995  light  truck  CA^  by 
bringing  its  performance  levels  more  in 
line  with  its  competitors,  which  would 
improve  its  CAFE  by  sli^tly  over  0.1 

?^rrSA  also  believes  that  there  are 
other  opportunities  available  to  GM  to 
make  small  improvements  in  its  MY 
1995  light  trucx  CAFE.  While  there  is 
insufficient  leadtime  to  make  any  major 
technological  changes,  GM  could 
slightly  increase  the  penetration  of  some 
engine  and  transmission  technology 
improvements  that  are  not  projected  for 
full  implementation.  Among  other 
things,  that  company  could  pull  some 
projected  MY  1996  programs  forward  to 
introduction  for  mid-MY  1995.  'The 
agency  believes  that  these  actions  would 
enable  GM  to  improve  its  CAFE  by 
almost  0.1  mpg. 

By  adjusting  GM’s  MY  1995  product 
plan  to  reflect  all  of  the  factors  stated 
above,  NHTSA  has  concluded  that  GM 
is  capable  of  achieving  CAFE  of  20.6 
mpg. 

2.  Ford 

As  indicated  above.  Ford  ciirrently 
projects  its  MY  1995  light  truck  CA^ 
level  at  20.8  mpg.  It  has  also  identified 
certain  risks  which  it  says  could  reduce 
its  CAFE  level  by  as  much  as  0.4  mpg. 

As  discussed  in  the  FRIA,  NHTSA  has 
evaluated  the  risks  identified  by  Ford 
and  believes  that  a  risk  factor  of  0.2  mpg 
is  reasonable.  Taking  accoimt  of  risks, 
NHTSA  has  concluded  that  Ford  can 
achieve  CAFE  of  at  least  20.6  mpg. 

3.  Chrysler 

As  indicated  above,  Chrysler 
currently  projects  its  MY  1995  light 
truck  CAFE  level  at  20.6  mpg.  After 
evaluating  Chrysler’s  product  plan, 
NHTSA  has  concluded  that  Chrysler  can 
achieve  CAFE  of  at  least  20.6  mpg. 

While  NHTSA  has  focused  its 
analysis  on  GM,  the  least  capable 
manufactiirer  with  a  substantial  share  of 
sales,  the  agency  does  not  believe  that 
company’s  capability  is  significantly 
below  that  of  Ford  and  Qi^sler.  As 
indicated  above.  Ford  projects  a  MY 
1995  CAFE  of  20.8  mpg,  subject  to  risks, 
and  Chrysler  projects  a  MY  1995  CAFE 
of  20.6  mpg. 

NHTSA  has  concluded  that  Ford  and 
Chrysler  can  achieve  CAFE  levels  of  at 
least  20.6  mpg.  'The  agency  believes  that 
the  ability  of  Ford  and  Chi^sler  to 
improve  their  CAFE  levels  above  their 
projections  is  small.  In  particular,  the 
factors  that  led  NHTSA  to  conclude  that 
GM  can  achieve  a  CAFE  of  0.5  mpg 
above  its  projection  are  generally  not 
applicable  to  Ford  and  Chrysler. 
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IV.  Other  Federal  Standards 

In  determining  the  maximum  feasible 
economy  level,  the  agency  must  take 
into  consideration  the  potential  eOects 
of  other  Federal  standi^s.  The 
following  section  discusses  other 
government  regulations,  both  in  process 
and  recently  completed,  that  mav  have 
an  impact  on  fuel  economy  capability. 

A.  Safety  Standards 

As  discussed  in  the  FRIA,  NHTSA  has 
evaluated  several  safety  rulemakings  for 
their  potential  impacts  on  light  truck 
fuel  economy  in  1995.  These 
include  revisions  to  FMVSS  Nos.  208, 
Occupant  Crash  Protection;  214,  Side 
Impact  Protection;  216,  Hoof  Crush 
Resistance;  108,  Lamps,  Reflective 
Devices  and  Associated  Equipment,  and 
201,  Occupant  Protection  in  Interior 
Impacts.  In  addition,  the  agency  is 
considering  whether  to  propose  a  safety 
standard  to  improve  rollover  protection. 

1.  FMVSS  208 

On  March  26, 1991,  NHTSA 
published  (56  HI  12472)  a  final  rule 
requiring  automatic  restraints  on  trucks 
with  a  gross  vehicle  weight  rating  of 
8500  poimds  or  less  and  an  unloaded 
vehicle  weight  of  5500  pounds  or  less. 
These  requirements  phase-in  at  the 
following  rate  for  each  manufacturer  20 
percent  of  light  trucks  manufactured 
from  September  1, 1994  to  August  31, 
1995;  50  percent  of  light  trucks 
manufactured  from  September  1, 1995 
to  August  31, 1996;  90  percent  oHight 
trucks  manufactured  fium  September  1, 
1996  to  August  31, 1997;  and  all  light 
trucks  manufactured  on  or  after 
September  1, 1997.  Thus,  the 
requirement  will  afreet  20  percent  of 
MY  1995  light  trucks.  Although  light 
truck  manufacturers  may  comply,  as 
passenger  car  manufacturers  have  in  the 
past,  with  the  automatic  restraint 
requirements  by  using  automatic  belts 
or  air  bags,  NHTSA  expects  that 
essentially  all  light  truck  manufactruers 
will  comply  by  using  air  bags. 

To  encourage  the  use  of  more 
innovative  automatic  restraint  systems 
(primarily  air  bags)  in  light  trucks, 
during  the  first  four  years  of  the  phase- 
in  (i.e.,  through  MY  1998) 
manufactiuers  may  coimt  each  light 
truck  equipped  with  such  a  restraint 
system  for  the  driver’s  position,  and  a 
dynamically  tested  manual  safety  belt 
for  the  right-frunt  passenger’s  position, 
as  a  vehicle  complying  Avith  the 
automatic  restraint  requirements. 
Beginning  with  MY  1999,  however,  all 
light  trud^  are  required  to  provide 
automatic  restraints  for  both  the  driver 
and  right-front  passenger  positions. 


Title  n  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
requires  NHTSA  to  amend  its  automatic 
restraint  requirements  to  mandate  that 
80  percent  of  MY  1998,  and  all  MY  1999 
light  trucks  be  equipped  with  driver  and 
passenger-side  air  bia^.  Since  NHTSA 
expects  that  essentially  all 
manufacturers  will  rely  on  air  bags  for 
compliance  with  the  li^t  truck 
automatic  restraints  requirements,  this 
provision  should  have  a  negligible 
substantive  impact,  and  will  not  afreet 
MY  1995  fuel  economy  capabilities. 

In  the  FRIA  for  the  ught  truck 
automatic  restraint  rulemaking,  NHTSA 
estimated  weight  increases  per  vehicle 
ranging  from  15.3  poimds  for  a  driver’s- 
side  air  bag  to  35.7  pounds  for  both 
driver  and  right-front  passenger  air  bags 
(including  “secondary  weight,’’  i.e., 
weight  added  for  supporting  structure, 
etc.).  Fuel  economy  would  be  reduced 
by  about  0.05  to  0.11  mpg. 

*1110  automatic  restraint  weight 
estimates  provided  by  the 
manufocturers  were  generally  consistent 
with  those  previously  developed  by  the 
agency.  NOTSA  calculates  that  the 
manufacturers’  estimates  translate  into 
fuel  economy  penalties  of  0.04-0.08 
mpg  for  MY  1995.  These  weight  efrects 
are  reflected  in  the  manufacturers’  fuel 
economy  projections,  so  there  is  no 
need  for  NHTSA  to  add  an  explicit 
adjustment  to  their  projections  to 
consider  the  impact  of  this  standard. 

2.  FMVSS  214 

On  June  14, 1991,  NHTSA  published 
(56  FR  27427)  a  final  rule  extending  the 
“quasi-static”  test  requirements  of 
FMVSS  214  to  trucks,  multipurpose 
vehicles,  and  buses  with  a  GWVR  of 
10,000  poimds  or  less.  On  July  13, 1992, 
NHTSA  published  (57  FR  30917)  a  final 
rule  establishing  a  brief  phase-in  for  the 
requirements  of  this  rule.  Manufacturers 
must  meet  the  requirements  for  all  of 
their  light  trucks  as  of  September  1, 

1994.  The  “quasi-static”  requirements 
have  the  efrect  of  requiring  each  side 
door  to  be  designed  to  mitigate.occupant 
injuries  in  side  impacts.  It  measures 
performance  in  terms  of  the  ability  of 
each  door  to  resist  a  piston  pressing  a 
rigid  steel  cylinder  against  it. 
Manufacturers  gener^ly  comply  with 
the  standard  by  reinforcing  the  side 
doors  with  metal  beams  or  rods. 

In  the  FRIA  accompanying  the  rule, 
NHTSA  estimated  that  the  requirements 
of  FMVSS  214  would  result  in  an 
average  weight  increase  of  24.8  to  26.7 
pounds  (including  secondary  weight). 
This  weight  increase  could  result  in  a 
fuel  economy  de^dation  of  0.1  mpg. 

'The  weight  estates  provided  by  the 
manufactiurers  for  quasi-static  side 


impact  protection  translate,  according  to 
NHTSA  calculations,  into  foel  economy 
penalties  of  approximately  0.04-0.06 
mpg  for  MY  1995.  'These  weight  efrects 
are  included  in  the  manufacturers’  fiiel 
economy  projections,  so  there  is  no 
need  for  NHTSA  to  add  an  explicit 
adjustment  to  their  projections  to 
consider  the  impact  of  this  standard. 

*1110  agency  is  also  considering  other 
regulatory  requirements  to  protect  light 
truck  occupants  in  side  impacts.  'The 
agency  addressed  a  number  of  possible 
requirements  in  an  ANPRM  published 
on  August  19, 1988  (53  FR  31716). 

In  addition,  on  June  5, 1992,  pursuant 
to  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991, 
NHTSA  published  (57  FR  24009)  an 
ANPRM  concerning  whether  piassenger 
car  dynamic  side  impact  protection 
requirements  should  be  extended  to 
li^t  trucks.  Since  any  additional 
requiremmits  in  this  area  would  take 
effect  after  MY  1995,  there  will  be  no 
imi}act  on  MY  1995  fuel  economy 
capabilities. 

3.  FMVSS  216 

On  April  17, 1991,  NHTSA  published 
a  final  rule  (56  FR  15510)  amending 
FMVSS  216,  Roof  Crush  Resistance,  to 
extend  its  requirements  to  light  trucks 
with  GVWRs  of  6,000  pounds  or  less. 
Previously,  the  standard  applied  only  to 
passenger  cars.  The  effective  date  of  the 
rule  is  September  1, 1994. 

FMVSS  216  is  intended  to  reduce 
deaths  and  injuries  due  to  the  crushing 
of  the  roof  into  the  passenger 
compartment  in  rollover  crashes.  'This 
standard  established  strength 
requirements  for  the  forward  portion  of 
the  roof  to  increase  the  resistence  of  the 
roof  to  intrusion  and  crush. 

'The  agency  believes  that  this 
requirement  will  have  a  negligible 
impact  on  light  truck  manufacturers’ 

MY  1995  fuel  economy  capabilities. 
Most  light  trucks  already  meet  the 
standa^.  NHTSA  calculates  that  the 
manufacturers’  weight  impact  estimates 
translate  into  fuel  economy  penalties  of 
about  0.003-0.030  mp)g  for  MYs  1995- 
97.  These  weight  efrects  are  included  in 
the  manufacturers’  fuel  economy 
projections. 

4.  FMVSS  108 

On  April  19, 1991,  NHTSA  pjublished 
(56  FR  16015)  a  final  rule  requiring  new 
light  trucks  to  be  equipp>ed  with  center 
high-mounted  stoplamps  (CHMSLs). 
The  effective  date  is  September  1, 1993. 
With  an  estimated  wei^t  efrect  of  about 
one  pmund,  this  rule  will  have  a 
negligible  CAFE  efrect. 
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5.  FMVSS  201 

On  February  8, 1993.  NHTSA 
published  (58  FR  7506)  a  notice 
proposing  to  amend  FMVSS  201  to 
require  passenger  cars  and  light  trucks 
to  meet  a  new  in-vehicle  component  test 
to  provide  protection  when  an 
occupant’s  head  impacts  upper  interior 
components  (such  as  A-pill^  and  side 
rails)  during  a  crash.  The  estimated 
wei^t  effect  for  light  trucks  fm*  this 
proposed  requirement  averages  six  to 
nine  pounds  per  vehicle.  However, 
since  this  proposed  requirement  would 
not  become  effective  until  aftw:  MY 

1995,  it  will  have  no  effect  on  MY  1995 
CAFE  capabilities. 

6.  Rollover  Prevention 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
requii^  NHTSA  to  publish  an  ANPRM 
or  NPRM  by  May  31, 1992  to  provide 
“protection  against  unreasonable  risk  of 
rollovers  of  passenger  cars, 
multipurpose  passenger  vehicles,  and 
trucks  with  a  gross  vehicle  weight  rating 
of  8,500  pounds  or  less  smd  an  unloaded 
vehicle  weight  of  5,500  poimds  or  less.” 
On  January  3, 1992,  NHTSA  published 
(57  FR  242)  an  ANPRM  announcing  that 
the  agency  is  considering  whether  to 
propose  a  safety  standard  to  reduce  the 
casualties  associated  with  rollovers  of 
passenger  cars,  pickup  trucks,  vans,  and 
utility  vehicles.  In  addition,  on 
September  29, 1992,  NHTSA  published 
a  notice  (57  FR  44721)  announcing  the 
availability  of  a  document  describing 
the  agency’s  planned  rulemaking  effort, 
data  anal3rses,  and  physical  research  to 
address  the  problem  of  rollover  crashes 
and  resulting  injuries  and  fatalities. 

Since  NHTSA  has  not  yet  proposed 
any  requirements  in  this  area,  it  will  not 
have  an  impact  on  MY  1995  CAFE 
capabilities. 

B.  Revised  Emissions  Standards 

The  Clean  Air  Amendments  of  1990 
(CAAA)  impose  more  stringent  exhaust 
emissions  standards  on  light  trucks. 
Standards  are  also  becoming  tighter  In 
California.  Under  the  CAAA,  new 
standards  begin  phasing-in,  starting 
with  MY  1994  for  trucl^  with  GVWRs 
up  to  6,000  pounds.  The  phase-in 
provides  for  compliance  by  40  percent 
for  MY  1994,  80  percent  for  MY  1995, 
and  100  percent  for  MY  1996  and 
afterwards.  For  light  trucks  over  6,000 
poimds  GVWR,  more  stringent 
standards  begin  to  take  effect  in  MY 

1996.  Fifty  percent  of  these  vehicles 
must  comply  with  the  new  standeuds  in 
MY  1996;  all  li^t  trucks  over  6,000 
pounds  GVWR  must  meet  the  new 
standards  for  MY  1997  and  later. 


Current  standards  for  exhauat 
emissions  will  tighten  substantially 
under  the  CAAA.  Over  the  “full  useful 
life’’  of  a  vehicle,  emissions  standards 
will  be  0.80  grams/mile  for  total 
hydrocarbons,  and  will  range 
(depending  on  vehicle  and  teat  vreight) 
from  0.31  to  0.56  grams/mile  for  inm- 
methane  hydrocadxtns.  bam  4.2  to  7.3 
grams/mile  for  carbon  monoxide,  from 
0.6  to  1.53  grams/mile  for  oxidea  of 
nitrogen,  and  from  0.10  to  0.12  ffniaaJ 
mile  for  particulate  matter. 

The  CAAA  also  require  EPA  to 
establish  standards  for  carbon  monoxide 
emissions  at  20  degrees  Fahrenheit. 
These  standards  take  effect  beguming 
with  MY  1994.  Further,  for  all  gasoline- 
fueled  motor  vehicles,  the  CAAA 
require  EPA  to  promulgate  regulations 
covering  evaporative  emissions  (1) 
during  operation  (“running  losses’’)  and 
(2)  over  two  or  more  days  of  hon-uaa 

In  their  questionnaire  responses,  none 
of  the  auto  companies  provided 
substantial  detail  on  the  possible 
impacts  of  these  standard  oa  MY  1995- 
97  light  truck  fuel  economy  capabilities. 
CM  stated,  “The  total  impact  of  the 
Clean  Air  Act  Tier  I  and  the  California 
emissions  standards  on  truck  fuel 
economy  is  unknown  at  this  time.  *  *  * 
Althou^  not  quantified,  preliminary 
indications  are  that  there  will  be  some 
lost  opportunities  to  improve  fuel 
economy  when  redesigning  our 
powertrains  to  comply  with  these 
standards.” 

Ford  stated  that,  “(M]ost  troublesome 
is  the  effect  of  compliance  with  the 
amended  Clean  Air  Act.  We  project  that 
compliance  has  reduced  the  average 
truck  fuel  economy  by  0.3  mpg  after 
inclusion  of  technology  which  has  an 
offsetting  effect  *  *  *  and  it  negates 
other  te<^ology  benefits.” 

NHTSA  indicated  in  the  NPRM  and 
PRIA  that  it  believes  the  net  impact  on 
CAFE  capabilities  due  to  dianges  in 
emissions  requirements  is  likely  to  be 
minimal.  Some  of  the  new  requirements 
will  lead  to  fuel  savings,  while  others 
may  lead  to  fuel  economy  losses. 
Benefits  will  be  obtained  from  enhanced 
evaporative  controls  and  the  ‘Tow 
temperature”  carbon  monoxide 
standards  because  manufacturers  will 
sharpen  their  fuel-ccmtrol  systems, 
using  techniques  such  as  sequential  port 
fuel  injection.  Slight  fuel  economy 
losses  may  result  from  tighter 
hydrocarbon  and  nitrous  oxides 
emissions  standards,  particularly  for 
larger  engines. 

In  their  comments  on  the  NPRM.  the 
manufacturers  did  not  provide  data 
indicating  that  new  emissions 
requirements  would  have  a  significant 


effect  on  MY  1995  CAFE  capabilities. 

GM  stated  the  following: 

The  impact  of  tighter  Federal  emiesiona 
standards  enacted  by  the  1990  Qeen  Air  Act 
Amendments  is  not  expected  to  have  a  direct 
fuel  economy  impact  related  to  engine 
efficiency.  However,  there  will  be  weight 
increases  on  some  engines  if  dual  catalytic 
converters  are  requir^. 

*  *  *  Califamia  TIEV  emissions 
standards  will  most  likely  Impact  fuel 
econonty.  However,  these  impacts  *  *  * 
have  not  yet  been  reflected  in  GM’s  CAFE 
forecasts. 

*  *  *  Tightn  evaporative  emisskm 
standards  requiring  larger  canisters  and 
adding  purge  controls  will  add  weight  to  the 
vehicle  and  impact  fuel  economy. 

In  its  comment.  Ford  stated: 

Ford  beeves  that  NHTSA’s  list  of  other 
Federal  standards  that  might  have  an  Impact 
on  light  truck  fuel  economy  during  MYs 
1995-97  is  insufficient  A  more 
comprehensive  list  would  include  Potential 
Revisions  to  the  Federal  Test  Procedure 
(FTP)  such  as  higher  speeds  and 
accelerations  and  electric  dynamometer  true 
road  load  calibration.  IM240  Short  Test 
Requirements,  Onboard  Diagnostics,  Cold  CO 
Testing,  Enhanced  Evaporative  Testing 
Requirements.  Section  i77  States,  land)  Fuels 
or  Fuel  Additives  such  as  reformulated 
gasoline  md  MMT. 

At  this  point  Ford  has  not  allocated 
resources  to  collectively  assess  the  fuel 
economy  implications,  of  required  emission 
control  system  calibration  strategies  and 
hardware,  that  may  be  associated  with  the 
above,  requirements.  However,  it  is 
reasonable  to  believe  that  several  of  these 
potential  requirements  will  have  a  significant 
impact  on  li^t  truck  fiiel  economy. 

NHTSA  believes  that  the  actual  and 
potential  Federal  standards  identified 
by  Ford  will  not  have  any  significant 
impact  on  MY  1995  light  truck  fuel 
economy  capabilities.  The  agency’s 
specific  analysis  of  the  impacts  of  each 
of  these  standards  is  presented  in  the 
FRIA.  A  summary  of  the  agency's 
analysis  follows: 

1.  Potential  Revisions  to  the  Federal 
Test  Procedure 

EPA  has  not  to  date  proposed  any 
revisions  to  the  FTP,  so  no  impact  is 
expected  for  MY  1995. 

2.  IM240  Short  Test  Requirements 

EPA  has  issued  new  inspection  and 
maintenance  test  procedures  to  help 
ensure  that  vehicle  emission  controls 
function  properly  in  real-world  use.  and 
has  proposed  new  short  Certification 
Short  Test  procedures.  However,  EPA’s 
analyses  have  not  indicated  that  there 
would  be  any  impact  on  manufacturers’ 
fuel  economy  capabilities  as  a  result  of 
these  rulemf^ings. 
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3.  Onboard  Diagnostics 

EPA  has  issued  a  final  rule  (hi 
onboard  diagnostics  that  applies  to  MY 

1994  and  later  passenger  cars  and  light 
trucks,  but  EPA  believes  that  this  will 
not  affect  certification  fuel  economy. 

4.  Cold  CO  Testing 

EPA  has  issued  new  low  temperature 
carbon  monoxide  testing  requirements 
which  will  apply  to  BO  percent  of  MY 

1995  passenger  cars  and  light  trucks,  but 
NHTSA  believes  that  the  requirements 
will  not  result  in  any  fuel  economy  loss 
and  may  actually  result  in  a  slight  fuel 
economy  benefit. 

5.  Enhanced  Evaporative  Testing 
Requirements 

EPA  has  recently  issued  enhanced 
evaporative  emissions  standards.  Any 
negative  impact  on  certification  fuel 
economy  (due  to  inoreased  weights  of 
upgraded  evaporative  emissions  control 
system)  would  be  very  slight,  and,  in 
any  case,  this  requirement  does  not 
begin  to  take  effect  until  MY  1996. 

6.  Section  177  States 

The  term  “Section  177  States"  refers 
to  states  which  voluntarily  adopt  the 
more  stringent  California  emissions 
standards.  At  this  time,  it  appears  that 
Massacdiusetts,  Maine,  and  New  York 
are  the  only  states  that  may  adopt  the 
California  emissions  standards  by  MY 
199S.  Moreover,  this  adoption  may  be 
affected  by  a  recent  Federal  court 
decision  whi(di  overturned  New  York's 
adoption  of  the  California  emissions 
standards.  NHTSA  has  not  re(»ived  any 
data  showing  any  impact  on  MY  1995 
light  truck  fuel  ecxmomy  capabilities  as 
a  result  of  states  other  than  California 
adopting  the  California  emissions 
standard. 

7.  Fuels  or  Fuel  Additives  Such  as 
Reformulated  Gasoline  and  MMT 

EPA  has  not  proposed  any  changes  in 
the  (nirrent  certification  test  fuel,  so 
NHTSA  does  not  expect  any  fuel 
economy  impact  for  MY  1995  light 
trucks. 

NHTSA  has  not  made  any 
adjustments  to  the  manufacturers’  CAFE 
projections  to  accoimt  for  any  impacts 
of  (Changing  emissions  standards  during 
MY  1995.  *^0  agency  notes  that  Ford 
appears  to  be  the  only  manufacturer  that 
explicitly  included  a  potential  fuel 
economy  loss  (an  average  of  0.3  mpg]  in 
its  MY  1995  CAFE  projection.  Since 
Ford  is  not  the  “least  capable" 
manufacturer  and  NHTSA  is  not  basing 
the  selection  of  the  MY  1995  light  truck 
CAFE  standard  primarily  on  Ford’s 
capability,  it  is  unnecessary  to  resolve 
whether  Ford’s  capability  should  be 


adjusted  upward  beceuse  of  Ford’s 
inclusion  of  this  fuel  economy  loss  in  its 
projection. 

C.  Test  Wei^t  for  Light  Trucks  Over 
6000  Pounds  GVWR 

The  CAAA  require  that,  beginning 
with  MY  1996,  many  light  trucks  over 
6000  pounds  GVWR  be  tested,  for 
emissions  purposes,  at  the  average  of 
curb  weight  and  GVWR.  This 
requirement  applies  to  one-half  the 
“over  6000  pound’’  fleet  in  MY  1996 
and  all  of  this  fleet  in  MY  1997. 
Previously,  test  weights  were 
determined  based  on  “loaded  vehicle 
weight,’’  (LVW)  whicdi  is  defined  as 
curb  wei^t  plus  300  pounds.  Loaded 
vehicle  weignt  has  been  the  sole  basis 
used  to  calcnilate  “equivalent  test 
weight,”  which  is  the  weight  used  for 
dynamometer  testing.  EPA  has  defined 
the  average  of  vehicle  curb  weight  and 
GVWR  to  be  “adjusted  loaded  vehicle 
weight”  (ALVW)  (see  56  FR  25739), 
whicdi  will  be  used  as  the  basis  for 
determining  equivalent  test  weight  for 
emission  testing  of  the  “over  6000 
poimd”  test  fleet  des(3*ibed  above. 

ALVW  is  higher  than  the  LVW,  and  if 
light  trucdcs  are  tested  at  ALVW.  there 
will  be  a  loss  in  the  estimated  fuel 
economy. 

The  CAAA  do  not  require  fuel 
economy  testing  to  be  performed  at 
ALVW.  However,  because  exhaust 
emissions  testing  must  be  done  at 
ALVW  for  light  trucks  over  6000  pounds 
GVWR,  use  of  a  different  test  weight 
system  for  fuel  economy  cmuld  require 
manufacturers  and  EPA  (when 
conducting  confirmatory  tests)  to  test 
each  of  these  trucks  twice:  once  at  its 
“equivalent  test  weight”  based  on  LVW 
for  fuel  e(x>nomy  purposes  and  onc^ 
based  on  ALVW  for  exhaust  emissions 
purposes.  Another  approacdi  would  be 
for  EPA  to  mandate  that  trucks  over 
6000  pounds  GVWR  be  fuel  economy 
tested  at  ALVW  and  for  NHTSA  to 
consider  any  resulting  deleterious  fuel 
economy  effect  in  establishing  CAFE 
standards  for  the  affected  model  years. 

A  third  approacdi  would  be  to  have  a 
manufacturer-specific  test  procedure 
adjustment  to  acxmimt  for  the  proportion 
of  its  fleet  affected  by  this  requirement. 

Domestic  auto  manufacturers  have 
pointed  out  that  testing  at  the  higher 
weights  would  have  a  negative  fiiel 
economy  impact  Using  MY  1992  data, 
GM  claimed  a  potential  impact  in  MY 
1997  of  at  least  0.5  mpg.  Ford  estima^ 
a  possible  loss  in  MY  1997  of  0.2-0.3~^ 
mpg.  Chrysler  did  not  give  a  specific 
number  but  agreed  that  fuel  economy 
would  be  lowered.  Import 
manufacturers  are  unlikely  to  have  any 
significant  penalty  from  tUs  test 


procedure  change  because  they  produce 
few,  if  any.  light  trucks  with  a  GVWR 
exceeding  6000  pounds. 

In  a  letter  dated  February  18. 1992, 

EPA  stated  that  NHTSA  should  set 
CAFE  standards  with  the  heavier  test 
weight  in  mind  and  stated  that  dual 
testing  would  entail  increased  expenses. 
EPA  ^so  noted  that  EPCA  requires 
integrated  fuel  e(X)nomy  and  emissions 
testing,  althou^  this  requirement  is 
limit^  by  the  language  “to  the  extent 
practicable.” 

After  the  EPA  letter  was  sent,  MVMA 
(now  AAMA)  indicated  to  EPA  that 
requiring  the  heavier  test  weight  would 
also  increase  testing  expenses,  by 
forcing  separate  fuel  economy  tests  for 
light  truclu  above  and  below  6,000 
pounds  GVWR  In  addition,  MVMA 
raised  concerns  that  cdianging  the  basis 
for  determining  fuel  economy  on  only  a 
portion  of  the  light  trucdc  fleet  (/.e.,  those 
above  6,000  poimds  GVWR)  would 
cause  consumer  confusion  and  affect  the 
competitiveness  of  manufacturers  with  a 
higher  proportion  of  the  sales  of  the 
heavier  lig|it  trucks. 

In  the  NPRM,  NHTSA  requested 
comments  on  the  appropriate  means  of 
handling  this  issue  in  the  context  of 
setting  the  MY  1995-97  light  trucJc  fuel 
economy  standards.  The  agency  stated 
that  if  EPA  mandates  fuel  economy 
testing  at  ALVW,  NHTSA  would 
acxocmt  for  the  impacts  of  this  testing  in 
establishing  light  trucJc  fuel  economy 
standards. 

In  January  7, 1993  letters  to  AAMA 
and  AIAM,  EPA  stated: 

Manufacturers  should  be  aware  of  the 
NHTSA  proposed  rule  on  light  truck  average 
fuel  economy  standards  *  *  *  Included  in 
the  proposal  is  a  request  for  comments  on  the 
consequences  of  performing  foel  economy 
testing  for  heavy  light-duty  trucks  imder  two 
different  equivdent  test  weight  approaches. 
The  EPA  will  consider  all  relevant  comments 
made  during  the  NHTSA  proposal  comment 
period  when  developing  an  guidance 
dcxnunent  or  rulemaking  on  this  subject. 

*  •  •  The  EP.\  plans  to  defer  to  NHTSA's 
policy  decisions  on  issues  such  as  the 
competitiveness  effec:ts  of  the  alternatives. 
Once  NHTSA  determines  the  desirable  CAFE 
solution  and  puts  it  into  placo,  the  EPA  will 
follow  with  conforming  amendments  to 
either  its  regulations  or  policy  as  required. 

In  commenting  on  the  NPRM,  GM, 
Ford.  Chrysler,  AAMA  and  Rover  Group 
all  supported  the  continuation  of  fuel 
economy  testing  at  LVW.  AAMA’s 
comment  was  typical.  “Retention  of  the 
LVW  criteria  will  avoid  needless  test 
and  CAFE  data  base  complexities,  avoid 
added  cnistomer  confusion  when 
comparing  fuel  economy  labels  and 
avoid  creation  of  unrealistic  competitive 
fuel  ecxtnomy  rating  differences.” 
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After  considering  the  comments  on 
the  new  emissions  test  procedure 
requirements,  NHTSA  has  concluded 
that  the  simplest  and  most  equitable 
procediue  for  both  manufacturers  and 
the  Federal  government  is  to  continue 
fuel  economy  certification  using  LVW 
values  for  all  classes  of  vehicles. 
Although  the  statutory  requirement  on 
ALVW  testing  does  not  apply  imtil  MY 
1996,  NHTSA  is  making  a  decision  on 
this  issue  now  so  that  manufacturers 
will  face  less  uncertainty  in  their  fuel 
economy  planning  processes.  NHTSA 
has  informed  EPA  of  its  decision  and.  in 
a  March  4, 1993  letter  to  NHTSA,  EPA 
agreed  to  abide  with  NHTSA’s  decision 
and  stated  that  it  would  undertake  "the 
regulatory  and  guidance  revisions 
needed  to  allow  dual  testing." 

D.  Phase-out  of  Chlorofluorocarbons 

Under  terras  of  the  international 
Montreal  Protocol,  the  United  States 
and  other  industrialized  nations  have 
agreed  to  halt  production  of 
chlorofluorocarbons  (CFCs)  by  the  year 
2000.  In  February  1992,  President  Bush 
annoimced  that  the  United  States  would 
phase-out  production  by  the  end  of 
1995. 

Both  Ford  and  General  Motors 
identified  weight  penalties  for 
eliminating  the  use  of  CFCs  in  their 
vehicles’  air  conditioning  systems  of 
seven  porinds  or  less  for  each  MY  1995- 
97.  NHTSA  estimated  that  these  weight 
additions  could  result  in  an  average  fuel 
economy  penalty  of  0.02  mpg.  These 
weight  effects  are  included  in  the 
manufacturers’  fuel  economy 
projections. 

V.  Domestic/Import  Fleet  Distinction 

Since  near  the  beginning  of  the  CAFE 
program,  NHTSA  has  required 
manufacturers  to  meet  light  truck  CAFE 
standards  separately  for  their  domestic 
and  import  fleets.  More  specifically, 
manufacturers  have  been  required  to 
meet  standards  separately  for  their 
“captive  imports”  and  “other”  vehicles. 
The  purpose  of  this  requirement,  which 
is  similar  but  not  identical  to  Title  V’s 
two-fleet  rule  for  passenger  cars,  has 
been  to  ensure  that  the  domestic 
manufacturers  did  not  meet  higher  light 
truck  CAFE  standards  simply  by 
importing  a  large  munber  of  fuel- 
efficient  light  trucks,  at  the  expense  of 
U.S.  jobs. 

In  the  NPRM,  NHTSA  proposed  to 
eliminate  the  domestic/import  fleet 
distinction  for  light  trucks  oeginning 
with  MY  1995  and  instead  require  that 
manufacturers  combine  all  of  their  light 
truck  production  in  calculating  CAFE. 
The  agency  explained  that  there  is  no 
statutory  requirement  to  separate  a 


manufacturer’s  light  trucks  into  two 
fleets  and  that,  under  the  market 
conditions  of  recent  years,  the 
maintenance  of  a  distinction  between 
captive  import  and  other  light  trucks 
has  not  been  necessary  to  discoiuage  the 
importation  of  captive  imports  to  the 
detriment  of  U.S.  jobs.  The  agency  noted 
that  neither  Ford  nor  GM  currently 
market  any  imported  trucks,  and 
Chrysler’s  imported  truck  fleet  is 
nearing  the  level  of  insignificance. 

NHTSA  had  decided  tnat  this  issue 
warrants  further  consideration.  Given 
the  time  constraints  associated  with 
issuing  a  final  rule  for  the  MY  1995  light 
truck  CAFE  standard,  the  agency  has 
decided  not  to  eliminate  the  domestic/ 
import  fleet  distinction  as  part  of  this 
final  rule.  The  agency  notes  that  while 
the  domestic  manufacturers  supported 
making  the  proposed  change,  they  did 
not  indicate  that  it  is  creating  any 
problems  for  them  at  this  time. 

VI.  Metrication 

Inasmuch  as  it  is  the  policy  of  the 
U.S.  to  designate  the  metric  system  as 
the  preferred  system  to  measurement, 
NHTSA  proposed  to  make  a  number  of 
metric  conversions  in  its  fuel  economy 
regulations.  These  included  the 
following: 

Section  523.5(b)(2)(iv)  Rmming 
cleairance  of  not  less  than  20  centimeters 
(presently  8  inches). 

Section  523.5(b)(2)(v)  Front  and  rear 
axle  clearances  of  not  less  than  18 
centimeters  each  (presently  7  inches). 

Section  525.7(e)(4)  Basic  engine, 
displacement,  and  SAE  rated  net  power, 
kilowatts  (presently  net  horsepower). 

Section  533.4(b)(2)  *  •  *  4-wheel 
drive,  general  utility  vehicle  means  a  4- 
wheel  drive,  generd  purpose 
automobile  capable  of  off-highway 
operation  that  has  a  wheelb^  of  not 
more  than  280  centimeters  (presently 
110  inches),  and  that  has  a  body  shape 
similar  to  1977  Jeep  CJ-5  or  Cf-7,  or  the 
1977  Toyota  Land  Cruiser. 

Section  537.7(c)(4)(iii)  Engine 
displacement,  liters  (presently  cubic 
inches  or  liters). 

Section  537.7(c)(4)(v)  SAE  net  rated 
power,  kilowatts  (presently  net 
horsepower). 

Ch^sler  commented  that  it  does  not 
oppose  the  switch  to  metric  units  but  is 
concerned  that  the  change  may  lead  to 
the  use  of  inconsistent  imits.  It 
requested  that  consistency  be 
maintained.  It  stated,  as  an  example, 
that  kilowatts  should  be  xised  for  engine 
output  and  for  power  absorption  unit 
(PAU)  settings.  NHTSA  notes  that  PAU 
settings  are  set  forth  in  EPA  regulations, 
and  that  it  will  be  up  to  EPA  to 
determine  what  me^c  conversions  are 


appropriate  for  its  regulations.  However, 
NHTSA  does  not  believe  that  the  metric 
conversions  it  proposed  create  any 
problems  related  to  consistency. 
Accordingly,  the  agency  is  adopting 
them  as  proposed. 

Vn.  The  Need  of  the  Nation  to  Conserve 
Energy 

The  United  States  imported  15 
percent  of  its  oil  needs  in  1955.  The 
import  share  reached  36.8  percent  in 
1975,  the  year  EPCA  was  passed,  and 
peaked  at  46.4  percent  in  1977,  at  a  cost 
of  $75  billion  (stated  in  1987  dollars). 
Although  the  share  declined  to  below  30 
percent  in  the  mid-1980’s,  lately  the 
United  States  has  again  become 
increasingly  dependent  on  imported  oil. 
Over  40  percent  of  the  country’s 
petroleum  needs  have  been  imported  in 
every  year  since  1988,  peaking  at  44.3 
percent  in  1990  before  slipping  to  41.9 
percent  in  1991.  In  1992,  imports  rose 
again  to  43.6  percent.  Sharply  lower  oil 
prices  in  the  past  decade,  however,  cut 
the  value  of  oil  imports  to  $43.1  billion 
in  1991  (1987  dollars). 

Similarly,  the  percentage  of  oil 
imported  from  OPEC  soiuces,  which 
peaked  at  70  percent  in  1977,  and 
declined  to  a  low  of  36  percent  in  1985, 
has  been  steadily  rising  since  then,  and 
was  53.7  percent  in  1991.  In  1992, 
OPEC’s  share  declined  slightly  to  51.9 
percent. 

The  average  cost  of  crude  oil  imports 
jumped  from  $4.08  per  barrel  in  1973  to 
$12.52  in  1974  as  a  result  of  the  oil 
embargo  against  selected  coimtries, 
incluc^g  the  United  States,  by  Arab 
members  of  OPEC  Additional  increases 
in  the  cost  of  oil  occurred  in  1979-80, 
due  to  unrest  in  Iran  which  eliminated 
a  substantial  portion  of  that  country’s 
oil  output),  and  in  1980-81,  when  the 
outbre^  of  the  Iran-Iraq  war  reduced 
supply  from  the  area.  In  1981,  the 
Uffited  States  adopted  a  policy  of 
reliance  on  market  forces  and 
decontrolled  the  price  of  oil.  Since 
1981,  prices  have  fallen  as  conservation 
efforts  continue.  In  1990-91,  petroleum 
prices  were  affected  by  the  conflict  in 
the  Persian  Gulf.  In  the  beginning  of 
1992,  the  continued  worldwide 
economic  recession  and  high  levels  of 
crude  oil  production  by  O^C  member 
coimtries  together  held  down  oil  prices. 
In  October  1992,  the  refiner  acquisition 
cost  of  imported  crude  oil  was  $19.22 
per  barrel,  three  percent  below  the 
October  1991  level. 

The  current  energy  situation  and 
emerging  trends  point  to  the  continued 
importance  of  oil  conservation.  The 
United  States  now  imports  a  higher 
percentage  of  its  oil  needs  than  it  did 
during  1975,  the  year  EPCA  was  passed. 
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and  the  percentage  of  its  oil  supplied  by 
OPEC  is  similar  to  that  of  1975.  Oil 
continues  to  account  for  over  40  percent 
of  all  energy  used  in  the  United  States, 
and  96  percent  of  the  energy  consumed 
in  the  transportation  sector.  Despite 
legislation  such  as  the  Clean  Air  Act 
Amendments  of  1990  and  California’s 
strict  “clean  fuel”  and  emissions 
standards,  gasoline  will  likely  remain 
the  predominant  fuel  in  the 
transportation  sector.  Domestic  oil 
production  has  declined  steadily  since 
reaching  a  peak  of  10.6  million  barrels 
per  day  in  1985  to  9.0  million  barrels 
per  day  in  1992.  Domestic  production  is 
expected  to  continue  declining  in  1993. 
While  the  United  States  is  currently  the 
world’s  second  largest  oil  producer,  it 
contains  only  about  three  percent  of  the 
world’s  known  oil  reserves.  Persian  Gulf 
countries  contain  63  percent  of  known 
world  reserves,  and  former  communist 
countries  contain  9  percent. 

Long-term  projections  of  petroleum 
prices,  supply,  and  demand  are  now 
influenced  by  a  wide  range  of 
uncertainties  associated  with  sweeping 
economic  and  political  changes  in  the 
former  U.S.S.R  and  in  Eastern  Europe, 
environmental  issues,  and  the  role  of 
Middle  East  countries  in  determining 
the  world’s  future  oil  supplies  and 
prices,  and  future  energy  demands  in 
populous  developing  coimtries.  The 
Department  of  Energy  projects  that  oil 
prices  will  be  between  $14  and  $29 
(1991  dollars)  per  barrel  in  the  year 
2000,  and  will  rise  to  between  $18  and 
$38  per  barrel  by  2010.  DOE  projects  a 
continuing  decline  in  domestic  oil 
production  to  between  3.54  and  6.73 
million  barrels  per  day  in  2010,  with 
imports  rising  to  between  25  percent 
and  64  percent  of  total  use. 

The  level  of  petroleum  imports  is  only 
one  aspect  of  the  total  energy 
conservation  picture.  Under  EPCA  and 
NEPA,  for  example,  national  security, 
energy  independence,  resource 
conservation,  and  environmental 
protection  must  all  be  considered. 

In  March  1987,  the  Department  of 
Energy  submitted  a  report  to  the 
President  entitled  “Energy  Security.” 
NHTSA  believes  that  the  following 
quotation  from  that  report  represents  a 
useful  summary  of  the  national  security 
and  energy  independence  aspects  of  the 
current  energy  situation: 

Although  dependence  on  Insecure  oil 
supplies  is  *  *  *  projected  to  grow,  energy 
security  depends  in  part  on  the  ability  of 
importing  nations  to  respond  to  oil  supply 
disruptions;  and  this  is  improving.  The 
decontrol  of  oil  prices  in  the  United  States, 
as  well  as  similar  moves  in  other  countries, 
has  made  economies  more  adaptable  to 
changing  situations.  Furthermore,  the  large 


strategic  oil  reserves  that  have  been 
established  in  the  United  States  (and  to  a 
lesser  extent,  in  other  major  oil-importing 
nations)  will  make  it  possible  to  re^nd  far 
more  effectively  to  any  future  disruptions 
than  has  been  die  case  in  the  past. 

The  current  wcvld  energy  situation  and  the 
outlook  for  the  future  include  both 
opportunities  and  risks.  The  oil  price  drop  of 
1966  showed  how  consumers  can  be  helped 
by  a  more  competitive  oil  market  If  adequate 
supplies  of  oil  and  other  energy  resources 
continue  to  be  available  at  reasonable  prices, 
this  will  provide  a  boost  to  a  world  economy. 
At  the  same  time,  the  projected  Increase  in 
reliance  on  relatively  few  oil  suppliers 
implies  certain  risks  for  the  United  States 
and  the  free  world.  These  risks  can  be 
summarized  as  follows:  If  a  small  group  of 
leading  oil  producers  can  dominate  the 
world’s  energy  markets,  this  could  result  in 
artificially  high  prices  (or  just  sharp  upward 
and  downward  price  swings),  which  would 
necessitate  difficult  economic  adjustments 
and  cause  hardships  to  all  consumers. 

Revolutions,  regional  wars,  or  aggression 
from  outside  powers  could  disrupt  a  large 
volume  of  oil  supplies  from  the  Persian  Gulf, 
inflicting  severe  damage  on  the  economies  of 
the  United  States  and  diied  nations.  Oil 
price  increases  precipitated  by  the  1978-79 
Iranian  revolution  contributed  to  the  largest 
recession  since  the  1930’s.  Similar  or  larger 
events  in  the  future  could  have  far-reachhog 
economic,  geopolitical,  or  even  military 
implications. 

Based  on  the  above,  NHTSA 
concludes  that  there  is  a  continuing 
need  for  the  nation  to  conserve  ener^. 

The  increase  in  market  share  of  li^t 
trucks  points  to  the  need  for  enhanc^ 
fuel  economy  for  this  class  of  vehicle. 
Light  trucks  are  less  fuel  efficient  and 
are  driven  more  miles  over  their  lifetime 
than  passenger  automobiles.  In  1991, 
over  half  of  the  energy  in  the 
transportation  sector  was  used  by  light- 
duty  vehicles  (automobiles  and  Ught 
trucks).  Light  trucks  have  steadily 
increased  their  share  of  petroleum  use 
in  the  transportation  sector.  In  1973, 
light  trucks  accounted  for 
approximately  12  percent  of 
transportation  petroleum  use.  a  figure 
which  increas^  to  roughly  20  percent 
by  1989. 

Light  trucks  meeting  the  MY  1995 
standard  will  be  more  fuel-efficient  than 
the  average  vehicle  in  the  current  light 
truck  fleet  in  service,  thus  making  a 
positive  contribution  to  petroleum 
conservation. 

Vni.  Determining  the  Maximum 
Feasible  Average  Fuel  Economy  Level 

As  discussed  above,  section  502(b) 
requires  that  light  truck  fuel  economy 
standards  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
making  this  determination,  the  agency 
must  consider  the  four  factors  of  section 
502(e):  technological  feasibility. 


economic  practicability,  the  effect  of 
other  Federal  motor  vehicle  standards 
on  fuel  economy,  and  the  need  of  the 
nation  to  conserve  energy. 

A.  Interpretation  of  "‘Feasible" 

Based  on  definitions  and  judicial 
interpretations  of  similar  language  in 
other  statutes,  the  agency  has  in  the  past 
interpreted  “feasible”  to  refer  to 
whether  something  is  capable  of  being 
done.  The  agency  has  thus  concluded  in 
the  past  that  a  standard  set  at  the 
maximiun  feasible  average  fuel  economy 
level  must:  (1)  be  capable  of  being  done 
and  (2)  be  at  the  highest  level  that  is 
capable  of  being  done,  taking  account  of 
what  manufacturers  are  able  to  do  in 
light  of  technological  feasibility, 
economic  practicability,  how  other 
Federal  motor  vehicle  standards  affect 
average  fuel  economy,  and  the  need  of 
the  nation  to  conserve  energy. 

B.  Industry-wide  Considerations 

The  statute  does  not  expressly  state 

whether  the  concept  of  feasibility  is  to 
be  determined  on  a  manufacturer-by- 
manufactrirer  basis  or  on  an  industry¬ 
wide  basis.  Legislative  history  may  be 
used  as  an  indication  of  congressional 
intent  in  resolving  ambiguities  in 
statutory  language.  The  agency  believes 
that  the  below-quoted  language  provides 
guidance  on  the  meaning  of  “maximum 
feasible  average  fuel  economy  level.” 

The  Conference  Report  to  tne  1975 
Act  (S.  Rep.  No.  94-516, 94th  Cong..  1st 
Sess.  154-55  (1975))  states: 

Such  determination  (of  maximum  feasible 
average  fuel  economy  level]  should  take 
industry-wide  considerations  into  account. 
For  example,  a  determination  of  maximiun 
feasible  average  fuel  economy  should  not  be 
keyed  to  the  single  manufocforer  which 
might  have  the  most  difficulty  achieving  a 
given  level  of  average  fuel  economy.  Rather, 
the  Secretary  must  weigh  the  benefits  to  the 
nation  of  a  higher  average  fuel  economy 
standard  against  the  difficulties  of  individual 
manufacforers.  Such  difficulties,  however, 
should  be  given  appropriate  weight  in  setting 
the  standard  in  light  of  the  small  number  of 
domestic  manufacturers  that  ciurently  exist 
and  the  possible  implications  for  the  national 
economy  and  for  reduced  competition 
association  [sic]  with  a  severe  strain  on  any 
manufactiuer.  *  •  • 

It  is  clear  from  the  Conference  Report 
that  Congress  did  not  intend  that 
standards  simply  be  set  at  the  level  of 
the  least  capable  manufacturer.  Rather, 
NHTSA  must  take  industry-wide 
considerations  into  account  in 
determining  the  maximum  feasible 
average  fuel  economy  level. 

NOTSA  has  traditionally  set  light 
truck  standards  at  a  level  that  can  be 
achieved  by  manufacturers  whose 
vehicles  constitute  a  substantial  share  of 
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the  market.  The  agency  did  set  the  MY 
1982  light  truck  fuel  economy  standards 
at  a  level  which  it  recognized  might  be 
above  the  maximum  feasible  fuel 
economy  capability  of  Chrysler,  based 
on  the  conclusion  that  the  ener^ 
benefits  associated  with  the  hi^er 
standard  would  outweigh  the  harm  to 
Chrysler.  45  FR  20871,  20876,  March  31, 
1980.  However,  as  the  agency  noted  in 
deciding  not  to  set  the  )^s  1983-85 
light  truck  standards  above  Ford’s  level 
of  capability,  Chrysler  had  only  10-15 
percent  of  the  light  truck  domestic  sales, 
while  Ford  had  about  35  percent.  45  FR 
81593,  81599,  December  11, 1980. 

C.  Petroleum  Consumption 

The  maximum  energy  savings  that 
could  result  from  the  MY  1995  standard 
can  be  illustrated  by  considering  the 
potential  effects  of  a  standard  set  at 
different  levels.  Since  Ford  and  Chrysler 
project  MY  1995  CAFE  levels  of  20.6 
mpg  or  above,  a  standard  set  at  20.6  mpg 
would  not  likely  have  any  effect  on 
those  companies.  Since  GM  currently 
projects  a  CAFE  level  of  20.1  mpg,  a 
standard  set  at  20.6  mpg  would 
encourage  it  to  achieve  a  higher  CAFE 
level.  If  GM  achieved  CAFE  of  20.6  mpg 
rather  than  20.1  mpg,  while  selling  the 
same  number  of  v^cles,  there  would 
be  a  2.4  percent  reduction  in  the 
gasoline  consumption  of  the  MY  1995 
GM  fleet. 

If  the  agency  set  the  standard  at  a 
level  0.5  mpg  higher,  i.e.,  21.1  mpg  and 
GM  were  able  to  achieve  that  CAfE 
level  while  selling  the  same  number  of 
vehicles,  there  would  be  a  4.8  percent 
reduction  in  the  gasoline  consumption 
of  the  GM  fleet,  as  compared  to  a  CAFE 
of  20.1  mpg.  If  Ford  and  Chrysler  were 
able  to  achieve  that  CAFE  level,  there 
would  be  an  additional  reduction  in 
gasoline  consumption  associated  with 
their  fleets. 

However,  if  the  manufacturers 
achieved  a  particular  higher  CAFE  level 
only  by  restricting  the  sales  of  their 
large  light  trucks,  consumers  might  tend 
to  keep  their  older,  less  fuel-efficient 
light  trucks  in  service  longer  or 
purchase  still  larger  light  trucks  that  are 
not  subject  to  CAI^  standards,  i.e.,  light 
trucks  with  GVWRs  between  8,500  and 
10,000  pounds.  Also,  to  the  extent  that 
a  particular  manufacturer  such  as  GM 
might  find  it  necessary  to  restrict  sales 
of  its  large  light  trucks,  consumers 
might  be  able  to  transfer  their  purchases 
of  those  same  types  of  vehicles  to 
another  manufacturer  which  has  less 
difficulty  meeting  the  CAFE  standard. 
Thus,  the  agency  believes  that  the  actual 
impacts  on  energy  consumption  of 
alternative  higher  fuel  economy 
standards  above  20.6  mpg  (the  level  the 


agency  has  determined  to  be  C^'s 
capability)  would  be  less  than 
theoretical  calculations  comparing 
diflerent  levels  of  industry-wide  CAFE. 

D.  The  MY  1995  Standard 

Based  on  its  analysis  described  above 
and  on  manufacturers’  projections,  the 
agency  concludes  that  the  major 
domestic  manufacturers  can  achieve  the 
light  truck  fuel  economy  levels  listed  in 
the  following  table: 


Approximate 
market  share 

Manufacturer 

(percent, 
based  on  MY 

CAFE  (mpg) 

1992) 

GM . 

33 

20.6 

Ford . 

29 

20.6 

Chryster . 

20 

20.6 

As  indicated  above,  most  light  truck 
manufacturers  other  than  GM,  Ford  and 
Chrysler  only  compete  in  the  small 
vehicle  portion  of  the  light  truck  market 
and  are  therefore  expected  to  achieve 
CAFE  levels  well  above  those 
companies.  Only  two  light  truck 
manufacturers.  Range  Rover  and  UMC, 
are  expected  to  have  fuel  economy 
levels  lower  than  the  major  domestic 
manufacturers.  Since  both  of  those 
companies  have  an  extremely  small 
market  share,  NHTSA  concludes  that 
setting  a  standard  based  on  their 
capabilities  would  be  inconsistent  with 
a  determination  of  maximum  feasibility 
that  takes  industrywide  considerations 
into  accoimt,  as  required  by  statute. 

As  indicated  above,  NHTSA  has 
concluded  that  GM  is  the  least  capable 
manufactiirer  with  a  substantial  share  of 
sales  for  MY  1995.  NHTSA  also 
concludes  that  20.6  mpg  is  the 
maximum  feasible  standard  for  MY 
1995.  For  the  reasons  discussed  below, 
this  level  balances  the  potential 

etroleum  savings  associated  with  a 

igher  standard  against  the  difficulties 
of  manufactiirers  facing  a  potentially 
higher  standard. 

The  agency  believes  that  a  20.6  mpg 
light  truck  CAFE  standard  for  MY  1995 
will  make  a  positive  contribution  to 
petroleum  conservation  by  encouraging 
GM,  which  has  the  largest  market  share 
of  any  light  truck  manufacturer,  to 
achieve  a  higher  CAFE  level  than  it 
currently  projects  while  remaining 
within  its  fuel  economy  capability.  The 
agency  notes  that  the  20.6  mpg  standard 
is  0.5  mpg  higher  than  GM’s  current  MY 
1995  CAFE  projection. 

A  20.6  mpg  standard  will  not  unduly 
restrict  consumer  choice  or  have 
adverse  economic  impacts  on  the  large 
domestic  manufacturers.  The  current 
product  plans  of  Ford  and  Chrysler 


indicate  that  they  expect  to  achieve  MY 
1995  CAFE  levels  that  are  20.6  mpg  or 
slightly  higher.  Therefore,  they  will  not 
have  to  m^e  any  changes  in  their 
product  plans  to  achieve  the  level  of  the 
standard. 

While  GM’s  current  product  plan 
shows  an  expected  MY  1995  CAFE  of 
20.1  mpg,  NHTSA’s  analysis  indicates 
that  company  can  achieve  a  CAFE  of 
20.6  mpg.  As  discussed  above,  this 
conclusion  is  based  on  the  following 
assumptions:  (1)  the  4WD  share  of  ffie 
market  will  not  significantly  increase 
between  now  and  MY  1995,  (2)  GM  will 
make  successful  efforts  to  maintain 
market  share  of  certain  vehicles,  (3)  GM 
can  make  minor  changes  in  the 
erformance  levels  of  its  vehicles  to 
ring  them  more  in  line  with  its 
competitors,  and  (4)  GM  can  make  small 
improvements  by  increasing  the 
penetration  of  some  engine  and 
transmission  technology  improvements 
that  are  not  projected  ror  full 
implementation.  All  of  these  actions  are 
very  minor  and,  the  agency  believes, 
within  GM’s  capability. 

NHTSA  believes  that  a  higher 
standard  than  20.6  mpg  for  MY  1995 
could  result  in  serious  economic 
difficulties  for  GM.  While  GM  can 
achieve  20.6  mpg  CAFE  without 
significant  product  restrictions,  such 
restrictions  could  be  required  to  achieve 
a  CAFE  higher  than  20.6  mpg.  Given 
leadtime  constraints,  NHTSA  believes 
that  the  first  potential  fuel-efficiency 
actions  that  GM  or  any  other 
manufacturer  would  consider  in 
response  to  a  higher  standard  would 
consist  of  marketing  actions.  For  the 
reasons  discussed  in  other  notices, 
however,  the  agency  does  not  believe 
that  marketing  actions  can  be  relied 
upon  to  significantly  improve  a 
manufacturer’s  CAFE.  See,  e.g.,  MY 
1993-94  light  truck  CAFE  final  rule,  56 
FR  13775,  April  4, 1991.  If  such 
marketing  actions  were  unsuccessful  in 
whole  or  in  part.  CM  would  likely  have 
to  engage  in  significant  product 
restrictions  to  achieve  the  level  of  a 
higher  CAFE  standard.  Such  product 
restrictions  could  result  in  adverse 
economic  consequences  for  GM,  its 
employees  and  the  economy  as  a  whole 
ana  limit  consumer  choice,  especially 
with  regard  to  the  load-carrying  needs  of 
light  truck  purchasers. 

As  indicated  above,  while  NHTSA  has 
concluded  that  GM  is  the  least  capable 
manufacturer  with  a  substantial  share  of 
sales,  the  agency  believes  that  GM’s 
capability  is  not  significantly  below  that 
of  Ford  and  Chrysler.  Therefore,  even  if 
the  agency  were  to  set  a  standard  above 
GM’s  capability,  the  standard  could  not 
be  much  above  20.6  mpg  and  still 
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remain  within  the  capability  of  the 
majority  of  the  industry. 

NHTSA  believes  that  the  20.6  mpg 
standard  balances  the  potentially 
serious  adverse  econoi^c  consequences 
for  GM  that  could  result  from  a  higher 
standard  with  the  potential  for 
increased  petroleum  savings.  The 
agency  concludes,  in  view  of  the 
statutory  requirement  to  consider 
specified  factors,  that  the  relatively 
small  and  imcertain  energy  savings 
associated  with  setting  a  standard  above 
GM’s  capability  would  not  justify  the 
potential  harm  to  that  company  and  the 
economy  as  a  whole. 

Consumer  Alert  and  CEI  requested 
that  NHTSA  consider  the  safety  effects 
of  its  decision.  Those  commenters  stated 
that  the  agency  should  not  in  any  way 
avoid  anmyzing  the  potential  safety 
consequences  of  a  decision  to  increase 
the  CAFE  standards  for  light  trucks. 
Consiuner  Alert  and  CEI  cited  the  record 
of  NHTSA 's  rulemaking  concerning  the 
MY  1990  passenger  car  CAFE  standard, 
although  ^ey  recognized  that  the  safety 
consequences  of  a  decision  to  raise  the 
CAFE  standard  for  light  trucks  may 
differ  somewhat. 

In  the  context  of  passenger  car  CAFE 
standards,  NHTSA  has  recognized  that 
CAFE  standards  could  adversely  afiect 
safety  to  the  extent  that  they  result  in 
significant  reductions  in  car  size  and/or 
weight.  This  issue  was  discussed  at 
length  in  the  agency’s  notice 
terminating  rulemaking  on  the  MY  1990 
passenger  car  CAFE  standard.  See  58  FR 
6939,  Febru^  3. 1993. 

An  analysis  of  the  extent  to  which 
significantly  hi^er  light  truck  CAFE 
standards  could  afiect  safety  is  more 
complex  than  for  passenger  car 
standards,  since  purchasers  would  have 
many  more  options  for  substitution  (e.g., 
different  kinds  of  light  trucks,  trucks 
vnth  a  high  enough  GVWR  that  they  are 
not  subject  to  CAi^  standards,  etc.).  The 
agency  notes  that  since  light  trucks  are 
generally  significantly  larger  and 
heavier  than  passenger  cars,  any  safety 
effects  of  a  particular  weight  reduction 
would  likelybe  smaller  than  for  cars. 

While  NHTSA  recognizes  that 
significantly  higher  li^t  truck  CAFE 
standards  could  adversely  affect  safety, 
to  the  extent  that  they  resulted  in 
significant  reductions  in  light  truck  size 
and/or  weight,  the  available  evidence 
indicates  that  a  MY  1995  standard  of 
20.6  mpg  will  not  have  any  impact  on 
safety.  NHTSA  notes  that,  in  setting  the 
light  truck  CAFE  standards  for  recent 
model  years,  the  agency  did  not  include 
in  its  analyses  of  manufacturer 
capabilities  any  product  plan  actions 
that  would  significantly  affect  the 
weight,  size  or  cost  of  the  vehicles  the 


manufacturers  planned  to  offer.  The 
agency  also  notes  that  the  average 
equivdent  test  weight  of  light  trucks  has 
increased  from  3,805  poimds  in  MY 
1984  to  4,169  pounds  in  MY  1992. 
Therefore,  NHTSA  believes  that  CAFE 
standards  have  not  had  any  measurable 
effect  on  light  truck  weight  or  size. 

The  agency  also  notes  that  the  levels 
of  the  Light  truck  CAFE  standards  have 
not  varied  si^ficantly  for  more  than  a 
decade.  The  light  truck  CAFE  standards 
for  MY  1987-89  and  MY  1994  were  set 
at  20.5  mpg,  and.  as  far  back  as  MY 
1984,  the  stemdard  was  20.0  mpg. 

NHTSA  therefore  believes  that  the 
size  and  weight  of  current  and  plaimed 
light  trucks  are  not  significantly 
different  from  what  would  have 
occurred  in  the  absence  of  CAFE 
standards.  As  discussed  above.  Ford  and 
Chrysler  will  meet  or  exceed  the  level 
of  the  20.6  mpg  standard  for  MY  1995 
without  making  any  changes  in  their 
product  plans.  While  GM  will  need  to 
make  some  changes  in  its  product  plan 
to  achieve  a  MY  CAFE  of  20.6  mpg,  the 
agency  does  not  believe  that  it  is 
necessary,  or  likely,  for  that  company  to 
take  actions  that  would  have  any 
adverse  effect  on  safety,  in  order  to 
achieve  that  CAFE  level. 

As  indicated  above,  in  determining 
that  GM  can  achieve  a  MY  1995  CAFE 
level  of  20.6  mpg,  NHTSA  adjusted 
GM’s  projected  CAFE  level  of  20.1  mpg 
based  on  several  factors.  First,  the 
agency  adjusted  it  upward  to  reflect 
more  realistic  mix  assumptions  with 
respect  to  4WD  market  share  and 
maintaining  market  share  of  certain 
more  fuel-efficient  vehicles.  Since  this 
adjustment  simply  reflects  the  agency’s 
judgment  of  what  GM  is  likely  to  be  able 
to  sell,  based  on  historical  experience, 
the  adjustment  does  not  include  or 
comptel  any  actions  with  safety 
implications. 

NHTSA  also  concluded  that  GM  can 
improve  its  projected  MY  1995  CAFE  by 
a  slight  reduction  in  vehicle 
performance.  This  would  involve 
changes  in  such  things  as  axle  ratios. 
’The  agency  believes  that  a  slight 
reduction  in  performance  would  not 
have  any  adverse  safety  consequences. 

Finally,  the  agency  concluded  that 
GM  could  improve  its  MY  1995  CAFE 
by  increasing  the  penetration  of  some 
engine  and  transmission  technology 
improvements  that  are  not  project^  for 
full  implementation.  This  action  would 
not  result  in  reduced  vehicle  wei^t 

Since  the  20.6  mpg  light  truck  CAFE 
standard  for  MY  1995  will  not  lead  to 
significant  reductions  in  light  truck  size 
or  weight,  or  shifts  toward  less  safe 
vehicles,  the  agency  concludes  that  it  is 
not  likely  to  have  any  impact  on  safety. 


This  final  rule  will  not  have  any 
retroactive  effect.  Under  section  509(a] 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  (the  Cost  Savings  Act; 

15  U.S.C.  2009(a)),  whenever  a  Federal 
motor  vehicle  ^el  economy  standard  is 
in  effect,  a  state  my  not  adopt  or 
maintain  separate  fuel  economy 
standards  applicable  to  vehicles  covered 
by  the  Federd  standard.  Under  section 
509(b)  of  the  Cost  Savings  Act  (15  U.S.C. 
2009(b))  a  state  may  not  require  fuel 
economy  labels  on  vehicles  covered  by 
section  506  of  the  Cost  Savings  Act  (15 
U.S.C.  2006)  which  are  not  identical  to 
the  Federal  standard.  Section  509  does 
not  apply  to  vehicles  procured  for  the 
State’s  use.  Section  504  of  the  Cost 
Savings  Act  (15  U.S.C.  2004)  sets  forth 
a  proc^iire  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  average  ^el  economy  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

DC.  Impact  Analyses 

A.  Economic  Impacts 

The  agency  has  considered  the 
economic  implications  of  the  standard 
for  MY  1995  and  determined  that  it  is 
major  within  the  meaning  of  Executive 
Order  12291  emd  significant  within  the 
meaning  of  tlie  Department’s  regulatory 
procedures.  The  agency’s  detailed 
analysis  of  the  economic  effects  is  set 
forth  in  a  Final  Regulatory  Impact 
Analysis  (FRIA),  copies  of  which  are 
available  from  the  Docket  Section.  The 
contents  of  that  analysis  are  generally 
described  above. 

B.  Environmental  Impacts 

'The  agency  has  analyzed  the 
environmental  impacts  of  the  MY  1995 
light  truck  average  fuel  economy 
standard  in  accordance  with  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4321  et  seq.  Copies  of  the 
Environmental  Assessment  are  available 
from  the  Docket  Section.  The  agency  has 
concluded  that  no  significant 
environmental  impact  will  result  from 
this  rulemaking  action. 

C.  Impacts  on  Small  Entities 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  rulemaking  will  have  on 
small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  action.  No  light  truck  manufacturer 
subject  to  the  standard  will  be  classified 
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as  a  '‘small  business'*  under  the 
Regulatory  Flexibibty  Act.  In  the  case  of 
other  small  businesses,  small 
organizations,  and  small  governmental 
units  which  pvuchase  light  trucks,  the 
standard  will  not  affect  the  availability 
of  fuel  efficient  light  trucks  or  have  a 
significant  effect  on  the  overall  cost  of 
purchasing  and  operating  light  trudcs. 

D.  Impact  of  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  MY  1995  standard  will  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

E.  Department  of  Energy  Review 

In  accordance  with  section  502(i)  of 
the  Cost  Savings  Act,  NHTSA  submitted 
a  pre-publication  copy  of  the  NPRM  to 
the  Department  of  Energy  (DOE)  for 
review.  While  NHTSA  did  not  receive 
any  comments  from  DOE  before  the 
NPRM  was  published,  that  Department 
did  submit  a  comment  one  week  after 
publication.  DOE  stated  that  it 
continues  to  view  improvements  in  light 
truck  fuel  economy  as  critical  to 
improving  transportation  efficiency  and 
reducing  oil  consumption  in  the  United 
States.  It  indicated  that  it  had  reviewed 
the  NPRM  and  accompanying  PRIA  and 
was  "concerned  that  the  wort  lead  time 
available  to  manufacturers  considerably 
restricts  their  actions,  especially  for 
model  years  1995  and  1996."  DOE 
recommended  that  NHTSA  proceed 
with  the  proposed  ranges  for  the 
standards  for  MY  1995-96  but  suggested 
that  MY  1997  be  handled  in  a  separate 
rulemaking  to  be  initiated  as  soon  as 
possible  in  1993. 

In  accordance  with  section  502(})  of 
the  Cost  Savings  Ad.  NHTSA  also 
submitted  this  final  rule  to  DOE  for 
review.  That  Department  stated  that  it 
concurs  with  the  establishment  of  20.6 
mpg  as  the  light  truck  CAFE  standard 
for  MY  1995.  It  also  recommended  that 
the  Department  of  Transportation 
initiate  a  new  rulemaking  that  includes 
model  years  1996  through  2000.  DOE 
stated  that  by  setting  the  CAFE 
standards  in  a  timely  fashion  and 
including  model  years  beyond  those  for 
which  manu&durers  had  already 
completed  their  product  plans,  the 
Department  of  Transportation  vrill  have 
considerably  greater  scope  in  estimating 
"technological  feasibility"  and 
“economic  practicalulity”  in 
determining  maximum  feasible  average 
fuel  economy  leveb.  DOE  stated  that 
through  this  approach,  it  believes  the 


CAFE  law  can  be  used  to  achieve  its 
maximum  sod^  benefit. 

List  of  Subjects 
49  CFR  Part  523 
Classification,  Motor  vehicles. 

49  CFR  Part  525, 533,  and  537 
Energy  conservation.  Motor  vehicles. 
In  consideration  of  the  foregoing.  49 
CFR  parts  523, 525,  533,  and  537  are  ■ 
amended  as  follows; 

PART  523— (AMENDED] 

1.  The  authority  citation  for  part  523 
is  revised  to  read  as  follows: 

Audiority:  15  U.S.C  2002;  49  CFR  1.50. 

2.  Sections  523.5(bK2)  (iv)  and  (v)  are 
revised  to  read  as  follows: 

S  523.5  Ught  truck. 

***** 

(b)  *  *  * 

(2)  *  *  * 

(iv)  Running  clearance  of  not  less  than 
20  centimeters. 

(v)  Front  and  rear  axle  clearances  of 
not  less  than  18  centimeters  each. 

PART  525— (AMENDED] 

1.  The  authority  citation  for  part  525 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  2002;  49  CFR  1.50. 

2.  Section  525.7(e)(4)  is  revised  to 
read  as  follows: 

$  525.7  Basis  for  petition. 
***** 

(e).  .  . 

(4)  Basic  engine,  displacement,  and 
SA£  rated  net  power,  kilowatts; 

***** 

PART  533— (AMENDED] 

1.  The  authmity  citation  for  part  533 
is  revised  to  read  as  follows; 

Authorily:  15  U.S.C  2002;  49  CFR  1.50. 

3.  Table  IB  in  §  533.5(a)  is  revised  to 
read  as  follows: 

1 533.5  Requirements. 

(a)*  *  * 


Table  III 


Model  Year 

Combined  starxl- 
ard 

Captive 

imports 

Olbef 

1992  . 

20.2 

20.2 

1993  . . . 

20.4 

20.4 

1994  _ _ 

20.5 

20.5 

1995  _ 

20.6 

20.6 

2.  Section  533.4(bK2)  is  amended  by 
revising  the  definition  of  4-wheeI  drive, 
general  utility  vehicle  to  read  as  follows: 

i533A  Definitions. 

***** 

(b) *  *  * 

(2)*  •  * 

4-wheel  drive,  general  utility  vehicle 
means  a  4-vdkeel  drive,  gener^  purpose 
automobile  capable  of  off-highway 
operation  that  has  a  wheelb^  of  not 
more  than  280  centimeters,  and  that  has 
a  body  shape  similar  to  1977  Jeep  CJ- 
5  or  Q-7,  or  the  1977  Toyota  Land 
Cruiser. 

***** 

PART  537— (AMENDED] 

1.  The  authority  citation  for  part  537 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2005: 49  CFR  l.sa 

2.  Sections  537.7(c)(4)  (iii),  and  (iv) 
are  revised  to  read  as  follows: 

1537.7  Pre-mocM  year  and  mid-modsi 
year  reports. 

***** 

(c)  Model  type  and  configuration  fuel 

economy  and  technical  information. 

*  *  * 

(4)*  *  * 

(iii)  Engine  displacement,  liters: 

(iv)  SAE  net  rated  power,  kilowatts; 

***** 

Issued:  April  1, 1993. 

Howard  M.  Smolkin, 

Exf^tive  Director. 

[FR  Doc.  93-8136  Piled  4-2-93;  2:39  pm] 
BIUJNQ  CODC  4ttS-6a-« 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wtldllfa  Servica 

50  CFR  Part  17 
RIN:  1018-AB42 

Endangarad  and  Thraatanad  Wlldtifa 
and  Plants;  Datarmlnatlon  of 
Endangarad  Status  for  Argyroxiphium 
Kauenaa  (Ka’u  Silvaraword)  » 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  a  plant, 
Argyroxiphium  Kauense  (Ka’u 
Silversword),  to  be  endangered  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  This  snecdes  is 
known  only  from  2  populations  on  the 
Island  of  Hawaii,  totaling  an  estimated 
540  individuals.  The  greatest  threat  to 
the  survival  of  this  species  is  the  small 
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niunber  of  populations  with  its  limited 
gene  pool,  depressed  reproductive  vigor, 
and  population  structure  heavily 
skewed  toward  immature  individuals. 
That  is  compounded  by  a  requirement 
for  cross-pollination  and  sin^e 
flowering  within  the  lifetime  of  an 
individulri  plant  Expansion  of  the 
populations  beyond  protective  fencing 
is  Umited  by  predation  and  habitat 
degradation  by  feral  animals.  Because 
browsing  diRerentially  affects  more 
mature  plants  and  results  in  reduced 
seed  viwility,  reproductive  success  in 
this  species  depends  on  continued 
protection  of  the  populations  against 
feral  ungulates.  With  just  two  extant 
populations,  the  species  also  risks 
sto^astic  extinction  from  events  such 
as  lava  flows  and  associated  wildfires. 
This  rule  implements  the  protection  and 
recovery  provisions  provided  by  the  Act 
for  this  plant. 

EFFECTIVE  DATE:  May  7, 1993. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  diuing  normd  business 
hours  at  the  Pacific  Islands  Office,  U.S. 
Fish  and  Wildlife  Service,  300  Ala 
Moana  Boulevard,  room  6307, 

Honolulu.  Hawaii  96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  Field  Supervisor,  at  the 
above  address  (808/541-2749). 

SUPPLEMENTARY  INFORMATION: 
Background 

Argyroxiphium  kauense  was  first 
collected  above  Kapapala  on  the  south 
slope  of  Maima  Loa  by  Charles  N. 

Forbes  in  1911.  That  and  another 
collection  were  both  sterile  and 
identified  as  A.  sandwicense  var. 
macrocephalum  Gray  by  David  D.  Keck. 
After  the  first  flowering  and  fruiting 
material  were  collected  in  1956,  A. 
sandwicense  var.  kauense  was  described 
by  Joseph  F.  Rock  and  Marie  C.  Neal 
(1957),  who  named  the  plant  after  the 
Kau  District,  where  it  grows.  Later  that 
year,  Otto  and  Isa  Degener  (1957) 
elevated  the  new  variety  to  species  rank. 

All  subsequent  collections  and 
confitmed  sightings  are  from  three 
areas:  off  Powerline  Road  in  Upper 
Waiakea  Forest  Reserve  (South  Hilo 
District),  at  Ke  a  Pohina  on  Kahuku 
Ranch  (Kau  District),  and  in  the  general 
vicinity  of  Ainapo  Trail  in  both 
Kapapda  Forest  Reserve  (Kau  District) 
and  I^uku  Ranch.  Argyroxiphium 
kauense  is  known  to  be  extant  at  the 
first  two  of  those  three  localities.  The 
Ainapo  population  has  not  been  seen 
since  1986,  despite  a  seardi  of  the  area 
in  1990  (William  Paty,  Hawaii  Board  of 
Land  and  Natural  R^urces,  in  litt., 
1990;  Charles  Wakida,  Hawaii  Division 


of  Forestry  and  Wildlife  (Hawaii 
DOFAW),  in  litt.,  1990;  Steve  Bergfeld, 
Hawaii  DOFAW,  pars,  comm.,  1992; 

Jack  Lockwood,  U.S.  Geological  Survey, 
pers.  comm.,  1990).  Ihe  species  occurs 
on  State  and  privately  owned  land.  Due 
to  insufbcient  material,  the  identity  of 
an  historic  collection  from  Hualalai 
cannot  be  confirmed;  it  could  possibly 
be  A.  kauense  (Carr  1985, 1990; 

Elizabeth  Powell.  University  of  Nevada, 
in  litt.,  1990;  E.  Powell,  pers.  comm., 
1990). 

Argyroxiphium  kauense  is  a  rosette 
shrub,  usually  single-stemmed,  its 
vegetative  stems  about  3  to  70 
centimeters  (cm)  (1  to  24  inches  (in)) 
long,  and  flowering  stems  about  0.7  to 
2.5  meters  (m)  (2  to  8  feet  (ft))  long.  The 
leaves  are  very  narrowly  sword-s^ped, 
3-  to  4-angled  in  cross  section,  about  20 
to  40  cm  ^  to  16  in)  long  and  0.5  cm 
(0.2  in)  wide  at  the  mid^e,  nearly 
covered  with  dense,  silky,  silvery  gray 
hairs.  The  flowering  stalk  as  many 
branches,  each  with  a  flowering  head  of 
3  to  11  ray  flowers  each  about  1  cm  (0.4 
in)  long,  and  50  to  200  disk  flowers  each 
about  0.6  cm  (0.2  in)  long.  The  white  or 
yellow  to  wine-red  flowers  bloom  in 
August  and  September.  The  bruits  are 
dry  and  black.  Argyroxiphium  kauense 
is  distinguished  from  closely  related 
species  %  its  narrower  leaves,  hairs  not 
completely  covering  the  leaf  surface, 
and  fewer  ray  flowers  per  head  (Ccur 
1985, 1990). 

Argyroxiphium  kauense  grows 
primarily  in  moist  forest  openings  or 
bogs  at  about  1,600  to  2,320  m  (5,300  to 
7,600  ft)  elevation,  although  plwts  also 
occur  on  well-drained  substrates  in 
relatively  dry  sites  (Carr  1990;  Rick 
Warshauer,  U.S.  Fish  and  Wildlife 
Service,  in  litt.,  1979;  J.  Lockwood,  pers. 
comm.,  1990).  The  substrate  b  ‘a'a  or 
ahoehoe  bva.  sometimes  with  wet 
umus,  on  flat  to  steep  and  irregular 
ground  (Degener  et  al.  1976,  Meyrat 
1982).  The  vegetation  is  most  typically 
dry  scrub  or  scrub  forest  dominated  by 
Metrosideros  polymorpha  (‘ohi’a)  with 
such  associates  as  Sfyphe/ia 
tameiameiae  (pukiawe),  Coprosma 
emodeoides  (‘aiakanene),  Dodonaea 
viscosa  (‘a’ali'i).  Geranium  cuneatum 
(nohoanu),  and  Vaccinium  reticulatum 
(‘ohelo)  (^waii  Heritage  Program  1991; 
Donald  Reeser,  National  Park  Service,  in 
litt.,  1974;  R.  Warshauer,  in  litt.,  1979). 
The  open  bog  site  shares  those 
associates  but  is  dominated  by  sedges 
{Oreobolus  furcatus,  Rhynchospora 
chinensis  ssp.  spiciformis  (kuolohia), 
and  Carex  montis-eeka)  (Clarke  1982). 

The  greatest  threat  to  the  svuvival  of 
thb  species  is  the  small  niunber  of 
populations  with  a  limited  gene  pool, 
depressed  reproductive  vigor,  and 


population  structure  heavily  skewed 
toward  immature  individuals.  That  b 
compoimded  by  a  dependency  on  cross¬ 
pollination,  and  single  flowering  within 
the  lifetime  of  an  individual  plant 

Expansion  of  the  populations  is 
limited  by  predation  and  habitat 
degradation  by  feral  animals.  Pigs  (Sus 
scrofa)  and  goab  {Capra  hircus)  were 
intr^uced  to  the  island  over  a  century 
ago.  Mouflon  sheep  (Ovis  musimon)  and 
pigs  have  greatly  reduced  this  species’ 
numbers  in  the  Ke  a  Pohina  population 
over  the  past  two  decades.  Oubide 
protective  fencing,  feral  pigs  prevent 
seedling  establishment,  and  pigs  and 
mouflon  sheep  prevent  the  plants  from 
reaching  maturity  (E.  Powell,  in  litt., 
1985).  Because  browsing  difierentially 
afiecb  more  mature  planb  and  results 
in  reduced  seed  viability  (E.  Powell, 
pers,  comm.,  1992;  pers.  observation. 
1991),  the  reproductive  success  of  this 
species  is  dependent  on  continued 
protection  of  the  population  against 
feral  ungulates.  With  just  two  extant 
populations,  the  species  also  rislcs 
stcH±astic  extinction  from  events  such 
as  lava  flows  and  associated  wildfires 
(Kimura  and  Nagata  1980;  Powell  1986; 
Linda  Cuddihy,  National  Park  Service, 
in  litt,  1990;  E.  Powell,  pers,  comm., 
1990). 

Federal  action  on  this  species  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  planb  considered  to  be 
endanger^,  threatened,  or  extinct  in  the 
United  Sbtes.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 

1975.  On  July  1, 1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  ib  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 

(now  section  4(b)(3))  of  the  Act,  and 
giving  notice  of  ib  intention  to  review 
die  sbtus  of  the  plant  taxa  named 
therein.  Argyroxiphium  kauense  was 
included  in  that  notice  as  endangered. 
As  a  result  of  that  review,  on  Jime  16, 

1976,  the  Service  published  a  proposed 
rule  in  the  Federal  Regbter  (41  FR 
24523)  to  determine  endangered  sbtus 
pursuant  to  section  4  of  the  Act  for 
approximately  1,700  vascular  plant 
species.  The  Ust  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  commenb  and 
dab  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1, 1975,  Federal  Regbter 
publication. 

General  commenb  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978, 
Federal  Regbter  publication  (43  FR 
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17909).  In  1978,  amendments  to  the  Act 
reouired  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10, 1979,  the 
Service  published  a  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  that  portion  of  the  June  16, 
1976,  proposal  that  had  not  been  made 
final,  along  with  four  other  proposals 
that  had  expired.  The  Service  published 
a  notice  of  review  for  plants  on 
December  15, 1980  (45  FR  82479), 
September  27, 1985  (50  FR  39525),  and 
February  21, 1990  (55  FR  6183).  In  these 
notices,  Argyroxiphium  kauense  was 
treated  as  a  Category  1  cemdidate  for 
Federal  listing.  Category  1  species  are 
those  for  which  the  Service  has  on  file 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  listing  proposals. 

Swtion  4(b)(3)(B)  or  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  Argyroxiphium 
kauense  was  warranted,  but  precluded 
by  other  pending  listing  actions,  in 
accordance  with  section  4(b)(3)(B)(iii)  of 
the  Act;  notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986, 1987, 1988,  and  1989. 

On  Au^st  6, 1990,  the  Service 
published  in  the  Federal  Register  (55 
FR  31860)  a  proposal  to  list 
Argyroxiphium  kauense  as  endangered. 
The  proposal  was  based  primarily  on 
information  supplied  by  Dr.  Elizabeth 
Powell  and  observations  by  botanists 
and  naturalists.  The  Service  now 
determines  Argyroxiphium  kauense  to 
be  endangered  with  the  publication  of 
this  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  August  6, 1990,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contriWe  to  the 
development  of  a  final  listing  decision. 
The  public  comment  period  ended  on 
October  5, 1990.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment  A 
newspaper  notice  was  published  in  The 


Hawaii  Tribune-Herald  on  August  17, 
1990,  which  invited  general  public 
comment. 

Comments  were  received  from  three 
parties:  one  from  a  conservation 
organization  that  noted  it  had  no 
information  to  add  to  the  proposed  rule; 
one  from  a  private  individual  in  support 
of  listing  the  species,  but  ofiering  no 
additional  information;  and  one  from  a 
private  party  not  favoring  listing, 
commenting  on  the  proposed  rule,  and 
correcting  information  presented  in  the 
proposed  rule. 

Tne  latter  respondent  indicated  that 
the  Service  overstated  the  threat  of 
grazing  by  mouflon  in  the  Ke  a  Pohina 
population,  and  suggested  that  a  blight 
could  be  responsible  for  damage  to  leaf 
tips.  This  respondent  also  indicated  that 
no  browsing,  grazing,  or  rooting  by  feral 
herbivores  has  occurred  within  the 
fenced  area  of  the  Ke  a  Pohina 
population.  However,  as  described  in 
Factor  C  under  “Summary  of  Factors 
Affecting  the  Species,”  mouflon  have 
damaged  the  Ajgyroxiphium  kauense 
plants  both  in  and  out  of  the  fenced 
area.  One  fenced  population  is  not 
enough  to  be  assiuad  of  long-term 
survival  of  a  species.  The  numbers  of 
plants  and  populations  of  this  species 
are  sufficiently  small  that,  given  its 
threats,  it  must  still  be  considered 
endangered.  The  correction  provided  by 
the  latter  respondent  has  been 
incorporated  into  this  final  rule.  The 
Service  did  not  receive  any  information 
indicating  that  the  species  is  more 
widespread  or  under  lesser  threat  than 
previously  thought. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Argyroxiphium  kauense  should  be 
classified  as  an  endangered  species. 
Procedures  and  criteria  prescribed  by 
Section  4  of  the  Endangered  Species  Act 
(16  U.S.C  1533)  and  regulations  (50 
CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1)  of  the  Act. 
These  factors  and  their  application  to 
Argyroxiphium  kauense  (Rock  &  Neal) 
Dogener  &  I.  Degener  (Ka’u  silversword) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Feral  and  domesticated  animals 
(goats,  pigs,  sheep  (Ovis  ones),  and 
cattle  (Bos  tourus))  have  alter^  and 


degraded  the  vegetation  of  much  of 
Hawaii,  including  the  areas  where 
Argyroxiphium  kauense  may  have 
formerly  grown,  and  where  it  still  exists 
(Mitchell  1981;  Scott  et  aJ.  1986; 

Tomich  1986;  E.  Powell,  in  litt..  1985). 
The  former  range  of  this  species  may 
have  extended  in  a  band  around  the 
southern  and  southeastern  flanks  of 
Mauna  Loa  at  about  1,830  m  (6,000  ft) 
in  elevation,  as  well  as  its  northeastern 
flank,  and  possibly  also  included 
Hualalai  (E.  Powell,  in  litt.,  1985, 1990; 

E.  Powell,  pers.  comm.,  1990).  The 
territorial  government  apparently  built 
“the  Kau  fence”  on  Mauna  Loa's 
southeast  flank  in  the  1930s  in  order  to 
keep  feral  goats  of  the  lava  uplands  frrom 
invading  the  lower  forests,  indicating 
that  these  animals  probably  did  impact 
the  range  of  A.  kauense  (Tomich  1986). 
Although  no  specific  documentation 
indicates  that  feral  animals  reduced  the 
former  range  of  this  species,  recent 
observations  show  that  feral  mouflon 
sheep,  pigs,  and  goats  damage  and 
consume  A.  kauense,  and  mechanically 
disturb  the  adjacent  groimd  (Clarke 
1982;  Stone  1985;  E.  Powell,  in  litt., 
1985;  D.  Reeser,  in  litt,  1974;  R. 
Warshauer,  in  litt.,  1979;  pers.  obs., 

1991) .  Mouflon  sheep  and  pigs  have 
reduced  this  species’  numl^rs 
considerably  over  the  past  2  decades 
(Carr  1990;  Clarke  1982;  E.  Powell,  in 
litt.,  1985;  E.  Powell,  Lani 
Stemmermann,  University  of  Hawaii, 
and  Kaoru  Sunada,  private  florist,  pers. 
comms.,  1990). 

When  rooting,  feral  pigs  knock  over 
and  uproot  plants.  That  caused  a 
decrease  in  the  (then  unfenced) 
Powerline  Road  population  from  about 
1,000  plants  of  all  size  classes  in  1975, 
to  20  plants,  all  immature,  in  1984  (E. 
Powell,  in  litt.,  1985).  The  fence  erected 
at  that  site  for  the  Upper  Waiakea  Bog 
Plant  Sanctuary  did  not  enclose  the 
entire  population  (Carolyn  Com.  Hawaii 
DOFAW,  L.  Cuddihy,  and  L. 
Stemmermann.  pers.  comms.,  1990). 

Pigs  have  severely  disturbed  the 
remainder  of  the  bog,  destroying  all  but 
one  unfenced  Argyroxiphium  kauense 
plant  (E.  Powell,  pers.  comms.,  1990, 

1992) .  Pig  rooting  has  thus  destroyed 
former  habitat  and  continues  to  destroy 
potential  habitat  of  this  species  (J. 
Lockwood  and  E.  Powell,  pers.  comms., 
1990).  In  contrast,  within  the  fenced 
Sanctuary,  the  popidation  has  increased 
from  20  to  nearly  200  individuals  in  8 
years  (E.  Powell,  in  litt.,  1990;  E.  Powell, 
pers.  comm.,  1992).  Pigs  have  also 
uprooted  sellings  of  A.  kauense  at  the 
Ke  a  Pohina  popvi^tion,  and  have 
uprooted  other  native  species  at  all 
three  recently  known  populations  (E. 
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Powell,  i/1  Utt.,  1985;  R.  Warshauer,  in 
litt.,  1979).  Signs  of  pigs  were  noted  at 
and  near  the  a  Pohina  population  in 
1991  and  1992  (S.  Bergfeld,  pers. 
comm.,  1992;  pers.  obs.,  1991). 

Although  abundant  seedlings  of  A. 
kauense  have  been  noted  at  sites  where 
pigs  rooting  has  occurred  (C  Wakida, 
pers.  comm.,  1990),  subsequent  rooting 
up  of  seedhngs  outweighs  the  extent  to 
wnich  pigs  temporarily  provide  sites  for 
seedling  establishment  (E.  Powell,  in 
Utt.,  1985, 1990). 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

Illegal  collecting  for  scientific  or 
hortic^tural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plwts  could  result  from  increased 
publicity,  and  potentially  threatens  the 
Powerline  Road  population  of 
Argyroxiphium  kauense.  The  species  is 
of  some  horticultural  and  ornamental 
interest  (now  growing  at  Kew  Gardens), 
and  in  the  past,  seed  was  collected  for 
propagation  (Degener  et  al.  1976). 
However,  such  activity  is  now  minimal. 

C.  Disease  or  Predation 

Feral  mouflon  sheep,  pigs,  and  goats 
are  known  to  feed  on  Aig^xiphium 
kauense  (Clarke  1982;  E.  Powell,  in  litt., 
1985;  D.  Reeser,  in  litt.,  1974;  Gerald 
Carr,  University  of  Hawaii,  and  K. 
Sunada,  pers.  comms.,  1990).  Grazing  by 
mouflon  either  kills  plants  or  causes 
them  to  resprout  with  multiple  stems 
and  greatly  reduced  vigor  (E.  Powell,  in 
Utt.,  1985).  The  Ke  a  pohina  population 
of  A.  kauense  declined  markedly  over 
the  past  2  decades,  apparently  as  a 
result  of  the  activities  of  a  herd  of 
mouflon.  The  original  8  mouflon 
released  by  the  l^downer  in  1968 
increased  to  approximately  2,000 
animals  by  1992  (Eugene  Yap,  South 
Point  Sahuis,  pers.  comm.,  1992). 
Although  the  landowner  is  now 
controlling  their  numbers,  mouflon  are 
still  present  adjacent  to  the  Ke  a  Pohina 
population  (S.  Bergfeld,  pers.  comm., 
1992;  pers.  obs.,  1991). 

In  1974,  the  Ke  a  Pohina  population 
of  A.  kauense  niimbered  thousands  of 
plants,  including  250  mature,  flowering 
individuals  with  rosettes  up  to  1  m  (3 
ft)  in  diameter  (Degener  et  al.  1976;  K. 
Asherman,  in  Utt.;  1985;  L. 
Stemmermann,  pers.  comm.,  1990).  Two 
years  later,  2,071  plants  with  a  diameter 
over  8  cm  (3  in)  were  counted  at  this 
population  (Charles  Lamoureux, 
University  of  Hawaii,  pers.  conun., 
1990).  In  1984,  there  were  about  2.000 
plants,  but  only  1  was  in  flower  and  less 
than  5  percent  of  the  plants  were  larger 
than  25  cm  (10  in)  in  diameter  (E. 


Powell,  in  Utt.,  1985, 1990).  Almost  all 
larger  (mature)  plants  were  dead,  and 
grazing  damage  was  evident  on  plants  as 
small  as  5  cm  (2  in)  in  diameter,  even 
within  the  fence  erected  by  the 
landowner  to  protect  this  species  (E. 
Powell,  in  Utt.,  1985, 1990).  Moiiflon 
had  eaten  the  growing  tips  of  nearly  all 
large  individii^,  greatly  reducing  this 
population’s  potential  for  regeneration 
(G.  Carr  and  L.  Stemmermann,  pers. 
comms.,  1990).  By  1991,  the  population 
had  declined  to  approximately  340 
individuals,  with  4  plants  in  flower  and 
less  than  1  percent  of  the  plants  larger 
than  25  cm  (10  in)  in  diameter  (pers. 
obs.,  1991).  Browsing  damage  by 
mouflon  was  again  evident  on  a  nvunber 
of  individuals  (per*  obs.,  1991). 
Argyroxiphium  kauense,  Machaerina, 
and  Astelia  were  the  only  species 
showing  signs  of  browse  damage  (E. 
Powell,  in  litt.,  1990;  pers.  obs.,  1991). 

Only  two  plants  are  known  to  grow 
outside  the  fence  in  the  Kea  a  Pomna 
area  (E.  Yap,  pers.  comm.,  1992;  pers. 
obs.,  1991).  S^d  would  be  expected  to 
blow  outside  the  fence  and  germinate, 
as  the  habitat  is  similar  on  either  side 
of  the  fence  (pers.  obs.,  1991).  Predation 
pressure  from  mouflon  very  likely 
confines  this  population  to  the  fenced 
exclosure.  The  landowner  has  initiated 
a  policy  of  removing  mouflon  from  the 
area  of  the  Ke  a  Pohina  population. 
Because  animal  densities  are  typically 
very  low  there,  game  control  personnel 
monitor  the  site  infrequently  (E.  Yap, 
pes.  comm.,  1992). 

Grazing  damage  by  pigs  on  the  leaves 
and  stems  of  Argyroxiphium  kauense 
and  grazing  damage  on  leaves  that  had 
regrown  following  grazing  are 
documented  for  the  Powerline  Road 
population  (Clarke  1982).  Since 
evidence  of  pigs  has  been  reported  at  Ke 
a  Pohina  (S.  Bergfeld,  pers.  comm., 

1992;  pers.  obs.,  1991),  predation  by 
pigs  is  a  potential  threat  to  both 
populations  of  A.  kaunese.  The 
landowner  and  Hawaii  DOF  AW 
completed  improvements  to  the  fence  at 
Ke  a  Pohina  in  1992  (S.  Bergfeld,  pers. 
comm.,  1992).  Therefore,  feral  ungulates 
may  currently  be  excluded  from  the 
fenced  portion  of  both  remaining 
populations  of  this  species.  The  degree 
of  future  threat  by  feral  ungulates  to  A. 
kauense  depends  heavily  on 
maintenance  of  fencing. 

The  widely  scattered,  unfenced 
Ainapo  population  was  most  likely 
destroyed  by  predation  by  feral  goats  (J. 
Lockwood,  pers.  comm.,  1990).  Heavy 
browsing  damage  by  feral  goats  to  the 
apex  and  lateral  leaves  of 
Argyroxiphium  kauense  was 
documented  in  1974  at  that  population 
(D.  Rmser,  in  Utt.,  1974).  Goats  are  a 


potential  threat  to  the  two  remaining 
populations  of  A.  kauense  (L.  Cuddihy, 

E.  Powell,  C.  Wakida,  pers.  comma., 
1990). 

Despite  claims  that  alien  insects 
threaten  this  species,  only  native 
pollinators  and  native  non-pollinating 
insects  have  been  confirmed  as 
damaging  seed,  and  only  to  a  minor 
extent  (limner  et  al.  1976;  Kimura  and 
Nagata  1980;  E.  Powell,  pers.  comm., 
1990).  Most  of  the  seed  collections 
examined  by  Powell  (in  Utt.,  1990)  had 
negligible  seed  parasitism.  Tephritis 
(fly)  larvae  primarily  consume  inviable 
seed,  so  that  even  the  few  collections 
with  appreciable  seed  parasitism  did 
not  impact  the  seed  set  negatively  (E. 
Powell,  in  Utt.,  1990).  No  significant 
threats  to  Argyroxiphium  kauense  frnm 
disease  are  known. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

One  population  of  Argyroxiphium 
kauense  is  located  dh  private  land.  The 
other  population  is  in  a  plant  sanctuary 
within  a  State  forest  reserve.  There  are 
no  State  laws  or  existing  regulatory 
mechanisms  at  the  present  time  to 
protect  or  prevent  further  decline  of 
these  plants  on  private  land.  However, 
Federal  listing  would  automatically 
invoke  listing  under  Hawaii  State  law, 
which  prohibits  taking  and  encourages 
conservation  by  State  government 
agencies.  State  regulations  prohibit  the 
removal,  destruction,  or  damage  of 
plants  foimd  on  State  lands.  However, 
the  regulations  are  difficult  to  enforce 
because  of  limited  personnel.  Hawaii’s 
Endangered  Species  Act  [HRS,  Sect. 
195D-4(a)]  states,  "Any  species  of 
aquatic  life,  wildlife,  or  land  plant  that 
has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
[Federal]  Endangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter 
*  *  *’’ Further,  the  State  may  enter  into 
agreements  with  Federal  agencies  to 
administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  [HRS, 
Sect.  195D-5(c)].  Funds  for  these 
activities  could  be  made  available  imder 
section  6  of  the  Federal  Act  (State 
Cooperative  Agreements).  Listing  of  A. 
kauense  therefore  activates  and 
reinforces  the  protection  available  under 
State  law.  The  Act  also  offers  additional 
protection  because  it  is  a  violation  of  the 
Act  for  any  person  to  remove,  cut,  dig 
up,  damage,  or  destroy  any  endangered 
plant  in  an  area  not  under  Federal 
jurisdiction  in  knowing  violation  of 
State  law  or  regulation  or  in  the  course 
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of  any  violation  of  a  State  criminal 
trespass  law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Ck)ntinued  Existence 

The  small  number  of  populations 
(two)  increases  the  potential  for 
extinction  from  sto^astic  events.  A 
single  human-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
known  extant  individuals,  or  the  limited 
gene  pool  may  further  depress 
reproductive  vigor. 

Two  aspects  of  the  reproductive 
system  of  Argyroxiphium  kauense 
further  exacerbate  this  problem: 
individual  plants  flower  only  once  and 
then  die,  and  flowers  must  be  cross- 
pollinated  from  a  different  plant  (Powell 
1986;  E.  Powell,  in  litt.,  1990).  If  too  few 
plants  flower  at  the  same  time,  or  if 
flowering  plants  are  too  widely 
separated  for  pollination  by  insects,  no 
seed  will  be  set.  The  survival  of  these 
relatively  small,  isolated  populations 
with  already  depressed  reproductive 
vigor  is  therefore  threatened. 

The  present  demography  of  the 
populations,  heavily  skewed  toward 
immature  individuds,  is  of  concern. 
Only  about  3  percent  of  the  plants  in  the 
Ke  a  Pohina  population  were  of 
probable  reproductive  maturity  in  1991; 
66  percent  of  the  population  had  a 
rosette  diameter  under  8  cm  (3  in),  a 
size  far  from  reproductive  maturity  (E. 
Powell,  pers.  comm.,  1992;  pers.  obs., 
1991).  An  estimated  12  percent  of  the 
Powerline  Road  population  was 
reproductively  mature  in  1992  (E. 
Powell,  pers.  comm.,  1992).  Powell’s 
research  on  the  closely  related  Utxon, 
Argyroxiphium  sandwicense  ssp. 
sandwicense  (Mavma  Kea  silversword), 
indicates  that  an  estimated  minimum  of 
20  mature  plants  is  necessary  for 
successful  reproduction  in  a  population 
(i.e.,  2  individuals  flowering 
simultaneously)  (E.  Powell,  pers. 
comm.,  1992).  The  Ke  a  Pohina 
population  currently  has  approximately 
10  individuals  of  probable  reproductive 
maturity  (pers.  obs.  1991),  putting  it  at 
risk  of  gradual  extinction  until  more 
individuals  reach  maturity  and 
reproduce  successfully. 

The  Powerline  Road  population,  with 
25  reproductively  matxire  plants  (E. 
Powell,  pers.  comm.,  1992),  is  only 
marginally  above  the  estimated 
minimum  level  for  successful 
reproduction.  Powell’s  research  on  A. 
sandwicense  ssp.  sandwicense  indicates 
that  the  abundance  of  large  pre¬ 
flowering  plants  is  far  more  critical  to 
the  survival  of  the  population  than  the 
number  of  young  plants  (E.  Powell,  in 
litt.,  1990).  In  that  taxon,  a  loss  of  20 


percent  of  the  matvire  individuals  can 
tip  the  balance  against  the  survival  of  a 
population  (E.  Powell,  pers.  comm., 

1992).  In  A.  kauense,  as  with  most  plant 
species,  smaller  individuals  have  a 
higher  natiual  rate  of  mortality  than 
larger  plants.  Since  larger  individuals 
are  preferentially  browsed  by  feral 
animals,  ensuring  the  reproductive 
success  of  A.  kauense  relates  directly  to 
continued  protection  against  feral 
un^lates. 

Ground  rooted  up  by  feral  animals,  as 
diseased  in  Factor  A.  also  provides 
sites  for  invasion  by  more  aggressive 
non-native  plant  species.  Alien  plants 
are  common  at  the  Powerline  Road 
population  and  may  be  spreading  in 
response  to  pig  rooting,  as  is  the  case  in 
other  Hawaiian  bogs  (where  weeds  often 
spread  at  the  expense  of  a  related 
species  of  Argyroxiphium]  (Clarke  1982; 
Loope  et  al.  1991;  Medeiros  et  al.  1991; 

L.  Cuddihy,  pers.  comm.,  1990).  While 
alien  plants  pose  a  potential  threat,  they 
are  not  a  serious  th^t  to  A.  kauense  at 
present  (Karen  Asherman,  'The  Nature 
Conservancy,  in  litt.,  1985;  L.  Cuddihy 
and  E.  Powell,  pers.  comms.,  1990). 

The  reproductive  potential  of 
Argyroxiphium  kauense  is  also  limited 
by  the  low  viability  of  seed  from 
vegetatively  branched  individuals. 
Inflorescences  on  branched  individuals 
are  greatly  reduced  in  compeurison  with 
those  on  imbranched  plants.  Seed 
collected  from  a  numher  of  branched 
plants  at  the  Ke  a  Pohina  population 
had  a  viability  of  0  to  0.6  percent  (G. 
Carr,  pers.  comm.,  1991;  E.  Powell,  pers. 
comm.,  1992).  Branched  individuals 
accoimt  for  about  50  percent  of  the 
larger  individuals  at  &e  Ke  a  Pohina 
population,  and  all  of  the  individuals 
flowering  there  in  1991  (pers.  obs.).  At 
the  Powerline  Road  population,  almut  5 
percent  of  the  plants  in  1990  were 
branched  (E.  Powell,  pers.  comm., 

1992).  In  older  accoxmts,  branched 
individuals  of  A.  kauense  were  reported 
to  be  very  rare  (Degener  et  al.  1976). 
Predation  is  known  to  cause  branc^g 
in  silverswords.  The  high  proportion  of 
branching  in  the  Ke  a  Pohina  population 
is  very  likely  due  to  browsing  by 
mouflon  prior  to  fencing  improvements 
(E.  Powell,  pers.  comm.,  1992;  pers. 
obs.,  1991).  Improving  the  repr^uctive 
potential  of  A.  kauense  depends  on 
continued  protection  of  the  two 
populations  against  feral  tmgulates. 

Lava  flows  and  the  wildfim  they 
ignite  are  a  serious  potential  threat  to 
Imth  populations  ot  Argyroxiphium 
kauense  (Degener  et  al.  1976;  Kimura 
and  Nagata  1980;  L.  Cuddihy,  in  litt., 
1990;  E.  Powell,  pers.  comm.,  1990). 

The  larger  Ke  a  Pohina  population  is 
located  within  a  half  mile  of  a  1950  flow 


finm  the  active  southwest  rift  of  Mauna 
Loa.  In  1984,  a  lava  flow  approached  the 
Powerline  Road  population,  where  fire 
is  a  potential  threat  to  A.  kauense  in  dry 
years  (E.  Powell,  in  litt.,  1990;  L 
Stemmermann,  pers.  comm.,  1990). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  fac^  by  this 
species  in  determining  to  issue  this  final 
rule.  Based  on  the  Service’s  evaluation, 
the  preferred  action  is  to  list 
Argyroxiphium  kauense  as  endangered. 
The  small  number  of  populations  and 
limited  distribution  make  this  species 
particularly  vulnerable  to  extinction 
and/or  reduced  reproductive  vigor  from 
stochastic  events.  Expansion  of  the 
populations  is  limited  by  predation  and 
habitat  degradation  by  feral  animals. 
Because  browsing  differentially  affects 
more  mature  plants  and  results  in 
reduced  seed  viability,  reproductive 
success  in  this  species  is  dependent  on 
continued  prote^on  of  the  populations 
against  ferd  un^lates.  1110  low 
remaining  number  of  individuals,  poor 
species  reproductive  potential, 
population  structure  skewed  toward 
immature  individuals,  and  vulnerability 
to  destruction  by  lava  flows  and  ^ 
wildfires  indicate  that  the  species  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range;  it 
therefore  fits  the  definition  of 
endangered  as  defined  in  the  Act.  The 
determination  of  endangered  status  for 
this  species  thus  appears  warranted. 
Critic^  habitat  is  not  being  designated 
for  this  species  for  reasons  discussed  in 
the  "Critical  Habitat"  section  of  this 
rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requims  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endanger^  or  threatened.  Tlie  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  this  species. 
Such  a  determination  would  result  in  no 
known  benefit  to  Argyroxiphium 
kauense. 

One  of  the  two  extant  populations  is 
on  State  land;  State  agencies  can  be 
alerted  to  the  presence  of  the  plant 
without  the  publication  of  critical 
habitat  descriptions  and  maps.  As 
discussed  imder  Factor  B  in  the 
Summary  of  Factors  Affecting  the 
Species.  Argyroxiphium  kauense  coiild 
be  threatened  by  taking.  The  publication 
of  precise  maps  and  descriptions  of 
critioal  habitat  in  the  Fede^  Renter 
and  local  newspapers  as  required  in  a 
proposal  for  critic^  habitat  would 
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increase  the  degree  of  threat  to  this 
plant  from  take  or  vandalism  and, 
therefore,  could  contribute  to  its  decline 
and  increase  enforcement  problems.  The 
listing  of  this  species  as  endangered 
publicizes  the  rarity  of  the  plant  and, 
thus,  can  make  it  attractive  to 
researchers,  curiosity  seekers,  or 
collectors  of  rare  plants.  All  involved 
parties  and  landowners  have  been 
notified  of  the  importance  of  protecting 
the  habitat  of  this  species. 

Protection  of  the  species'  habitat  will 
be  addressed  through  the  recovery 
process.  There  are  no  Federal  activities 
within  the  currently  known  habitat  of 
this  plant.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
Argyroxiphium  kauense  is  not  prudent 
at  this  time,  because  such  designation 
would  increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endanger^  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal. 

State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Fedmal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endai^ered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  )eopardiza  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  ^bitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  Federal  involvement  is 
known  that  would  affect  this  species,  as 
all  known  populations  are  on  State  or 
privately  owned  land. 


The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 

17.62,  and  17.63  for  endangered  plants 
set  forth  a  series -of  general  prohibitions 
and  exceptions  that  apply  to  all 
endanger^  plant  species.  With  respect 
to  Argyroxiphium  kauense,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  with  respect  to  any  endangered 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity:  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jtirisdiction;  maliciously 
damage  or  destroy  the  species  on  any 
area  under  Federd  jurisdiction;  or 
remove,  cut,  dig  up.  damage,  or  destroy 
the  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  oe  sought  or 
issued  because  Argyroxiphium  Jmuense 
is  uncommon  in  cultivation  and  is  very 
rare  in  the  wild. 

Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Drive,  Room  432,  Arlington,  Virginia 
22203-3507  (703/358-2104;  FAX  703/ 
358-2281). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Enviroiunental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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541-2749). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.a  4201-4245:  Pub.  L.  99- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  Amend  §  17,12(h)  by  adding  the 
following,  in  alphabetical  order,  imder 
the  family  Asteraceae  to  the  List  of 
Endangered  and  Threatened  Plants: 

1 17.12  Endangered  end  threatened  planta. 
*  •  *  •  * 

(h)*  •  • 


Species 

Scientific  name  Common  name 


Historic  range  Status  When  listed  Cdtlc^habi- 


Asteraceae — Aster  famity; 
Argyrojdphkjm 
kauense. 


Ka’u  Sitversword .  U.S.A  (HI)  . - .  E 


497 


NA 


NA 


Dated:  March  24, 1993. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  93-8075  Filed  4-6-93;  8:45  am] 
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50  CFR  Part  17 
RIN  1018-AB75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Amaranthua  pumilua 
(Seabeach  Amaranth)  Determined  To 
Be  Threatened 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines 
Amaranthus  pumilus  (seabeach 
amaranth)  to  be  a  threatened  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
This  annual  herb  is  limited  to 
populations  in  New  York.  North 
Carolina,  and  South  Carolina. 
Amaranthus  pumilus  is  threatened 
througlkout  its  range  by  beach 
stabilization  structures,  beach  erosion 
and  tidal  inundation,  beach  grooming, 
herbivory  by  insects  and  feral  animals, 
and.  in  certain  limited  circumstances, 
by  off-road-vehicles  (ORVs).  This  action 
extends  Federal  protection  imder  the 
Act  to  seabeach  amaranth. 

EFFECTIVE  DATE:  May  7, 1993. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  norm^  business 
hours  at  the  Asheville  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nora  Murdock  at  the  above  address 
(704/665-1195). 

SUPPLEMENTARY  INFORMATION: 
Background 

Amaranthus  pumilus,  described  by 
C.  S.  Rafinesque  (1808)  from  material 
collected  in  New  jersey,  is  an  annual 
plant  in  the  Amaranth  family. 
Germination  takes  place  over  a 
relatively  long  period  of  time,  generally 
from  April  to  July.  Upon  germinating, 
this  plant  initially  forms  a  small 
unbranched  sprig,  but  soon  begins  to 
branch  profusely  into  a  clump,  often 
reaching  a  foot  in  diameter  and 
consisting  of  5  to  20  branches. 
Occasionally  a  clump  may  get  as  large 
as  a  yard  or  more  across,  with  a  hundred 
or  more  branches.  The  stems  are  fleshy 
and  pink-red  or  reddish,  with  small 
rounded  leaves  that  are  1.3  to  2.S  cm  in 
diameter.  The  leaves  are  clustered 
toward  the  tip  of  the  stem,  are  normally 
a  spinach-green  color,  and  have  a  small 
notch  at  the  rounded  tip.  Flowers  and 
fruits  are  relatively  inconspicuous, 
borne  in  clusters  along  the  stems. 
Flowering  begins  as  soon  as  plants  have 
reached  sufficient  size,  sometimes  as 
early  as  June,  but  more  typically 
commencing  in  July  and  continuing 
until  the  death  of  the  plant  in  late  foil. 
Seed  production  begins  in  July  or 
August  and  reaches  a  peak  in  most  years 
in  ^ptember  but  continues  until  the 
death  of  the  plant. 

Weather  events,  including  rainfoU, 
hurricanes,  and  temperature  extremes, 
and  predation  by  w^worms  have  strong 
effects  on  the  length  of  seabeach 
amaranth’s  reproductive  season.  As  a 
result  of  one  or  more  of  these 


influences,  the  flowering  and  fruiting 
period  can  be  terminated  as  early  as 
June  or  July.  Under  favorable 
circumstances,  however,  the 
reproductive  season  may  extend  until 
January,  or  sometimes  later  (Bucher  and 
Weakley  1990,  Weakley  and  Bucher 
1991,  Radford  et  al.  1968). 

Amaranthus  pumilus  is  endemic  to 
Atlantic  coastal  plain  beaches,  where  it 
is  currently  known  from  13  populations 
in  New  York,  34  populations  in  North 
Carolina,  and  8  populations  in  South 
Carolina.  The  species  occurs  on  barrier 
island  beaches,  where  its  primary 
habitat  consists  of  overwash  flats  at 
accreting  ends  of  islands  and  lower 
foredunes  and  upper  strands  of 
noneroding  beaches.  It  occasionally 
establishes  small  temporary  populations 
in  other  habitats,  including  sound-side 
beaches,  blowouts  in  foredunes,  and 
sand  and  shell  material  placed  as  beach 
replenishment  or  dredge  spoil.  Seabeach 
amaranth  appears  to  be  intolerant  of 
competition  and  does  not  occiu  on  well- 
vegetated  sites.  The  plant  acts  as  a  sand 
binder,  with  a  single  large  plant  being 
capable  of  creating  a  dune  up  to  6 
decimeters  high,  containing  2  to  3  cubic 
meters  of  sand,  although  most  are 
smaller  (Weakley  and  Bucher  1991).  As 
stated  by  Weakley  and  Bucher  (1991): 

Seabeach  amaranth  appears  to  need 
extensive  areas  of  barrier  island  beaches  and 
inlets,  functioning  in  a  relatively  natural  and 
dynamic  manner.  This  allows  it  to  move 
around  in  the  landscape,  as  a  fugitive 
species,  to  occupy  suitable  habitat  as  it 
becomes  available. 

Historically,  seabeach  amaranth 
occurred  in  31  counties  in  9  States  from 
Massachusetts  to  South  Carolina. 
Seabeadi  amaranth  has  now  been 
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eliminated  from  six  of  the  States  in  its 
historic  range.  Of  the  55  remaining 
populations  in  New  York,  North 
Carolina,  and  South  Carolina.  9  are 
located  on  lands  administered  by  the 
National  Park  Service,  1  is  on  land 
administered  by  the  Elepartment  of 
Defense,  1  is  on  New  York  Qty  park 
land,  9  are  on  State  paries  and  reserves, 

3  are  on  county  pariu,  2  and  part  of 
another  are  on  mimicipal  land,  1  is  on 
land  administered  by  the  U.S.  Fish  and 
Wildlife  Service,  and  the  remaining  28 
and  part  of  another  population  are  on 

Erivate  lands.  The  41  populations 
nown  to  have  been  extirpated  are 
believed  to  have  succuml^  as  a  result 
of  "hard*'  beach  stabilization  structures 
(seawalls,  riprap,  etc.),  storm-related 
erosion,  heavy  recreational  beach  use  by 
ORVs,  and  possibly  as  a  result  of 
herbivory  by  webworms.  The  continued 
existence  of  Amaranthus  puxnilus  is 
threatened  by  these  activities,  as  well  as 
by  beach  grooming  and  some  forms  of 
"soft”  beach  stabilization,  such  as  sand 
fencing  and  planting  of  beach-grasses. 
The  Service  recognized  Amaranthus 

fmmilus  as  a  category  2  candidate  for 
isting  in  the  Supplement  to  Review  of 
Plant  Taxa  for  Listing  as  Endangered  or 
Threatened  Species  published  in  the 
Federal  Register  on  November  28, 1983 
(48  FR  53640).  Category  2  comprises 
those  taxa  for  which  listing  is  possibly 
appropriate  but  for  which  existing 
information  is  insufficient  to  support  a 
proposed  rule.  Subsequent  revisions  of 
the  1983  notice  have  maintained 
Amaranthus  pumilus  in  category  2. 
Recent  surveys  conducted  by  Service, 
State,  and  Nature  Conservancy 
personnel  presented  sufficient 
information  for  the  Service  to  propose  to 
list  Amaranthus  pumilus  as  threatened 
on  May  26, 1992  (57  FR  21921). 

Summary  of  Comments  and 
Recommendations 

In  the  May  26, 1992,  proposed  rule; 
the  October  20, 1992,  notice  of  public 
hearing  and  extension  of  the  comment 
period  (57  FR  47833),  the  November  5, 
1992,  public  hearing;  and  notifications 
associated  with  these  activities,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  inviting 
public  comment  were  published  in  the 
following  newspapers:  Star  News, 
Wilmington,  North  Carolina;  Post  and 
Courier,  Charleston,  South  Carolina; 
Newsday,  New  York,  Now  York;  and 


Coastland  Times,  Manteo,  North 
Carolina.  In  response  to  a  formal 
request,  a  public  hearing  on  the 
proposal  to  list  Amaranthus  pumilus  as 
a  tlueatened  species  was  held  on 
November  5, 1992,  at  Cape  Hatteras 
School,  Buxton,  North  Carolina.  A 
notice  of  the  hearing  and  reopening  of 
the  comment  period  to  November  16, 
1992,  was  published  in  the  Federal 
Register  on  October  20, 1992.  The 
public  hearing  notice  announced  the 
urpose,  time,  and  location  of  the 
earing  and  extended  the  formal 
comment  period  on  the  proposal  in 
order  to  ensure  that  all  interested  parties 
had  ample  time  to  provide  information 
on  the  proposed  rule. 

All  written  comments  and  oral 
statements  presented  at  the  public 
hearing  and  those  received  during 
comment  periods  are  covered  in  the 
following  discussion.  Comments  of 
similar  content  are  grouped  together; 
these  and  the  Service  response  to  each 
are  discussed  below. 

Seven  written  responses  to  the 
proposed  rule  were  received  during  the 
initial  comment  period.  Five  of  these 
comments  were  mm  State  agencies,  and 
two  were  from  private  conservation 
orgwizations. 

The  North  Carolina  Department  of 
Agriculture,  the  North  Carolina  Natural 
Heritage  Program,  the  New  York  State 
Department  of  Environmental 
Conservation,  the  North  Carolina 
Division  of  Parks  and  Recreation,  and 
the  New  York  Natural  Heritage  Program 
all  strongly  supported  the  addition  of 
seabeach  amaranth  to  the  Federal  list  of 
threatened  species;  they  provided 
updated  information  on  ffie  status  of  the 
species  in  North  Carolina  and  New 
York.  The  Service  has  incorporated  the 
additional  information  on  the  status  and 
conservation  of  the  species,  as 
appropriate,  into  this  document. 

The  Center  for  Plant  Conservation  and 
the  Long  Island  Chapter  of  The  Nature 
Conservancy  also  strongly  supported  the 
addition  of  this  species  to  the  Federal 
list  of  threatened  species. 

The  Dare  County,  North  Carolina. 
Board  of  Commissioners  requested  a 
public  hearing  on  the  Service’s  proposal 
and  requested  additional  information  on 
the  plant  and  maps  of  population 
locations.  In  addition,  they  requested  a 
presentation  to  the  Board  of 
Commissioners  by  the  Service.  This 
additional  information  was  provided, 
and  a  presentation  was  given  to  the 
Board  on  August  17, 1992. 

The  public  hearing  on  the  proposed 
rule  to  list  seabeach  amaranth  as  a 
threatened  species  was  held  on 
November  5, 1992,  in  the  auditorium  of 
the  Cape  Hatteras  School,  Buxton,  North 


Carolina.  Fifteen  verbal  statements  were 
made  at  the  public  hearing,  and  eight 
written  statements  were  provided,  one 
of  which  was  a  copy  of  a  verbal 
statement  given.  Nine  written  comments 
were  received  during  the  comment 
period  extension. 

Statements  at  the  Public  Hearing 

The  Dare  County  Board  of 
Commissioners  expressed  opposition  to 
the  proposed  addition  of  seabeach 
amaranth  to  the  Federal  list.  The 
commissioners’  representative  stated 
that  80  percent  of  the  land  in  Dare 
Coimty  is  in  Federal  ownership,  and  the 
commissioners  felt  that  the  county  had 
already  "absorbed  enough  of  the 
regulatory  bureaucracy.’’  They  also 
expressed  their  fear  that  the  beaches  of 
the  county  would  no  longer  be  available 
for  public  recreation  if  this  plant  were 
added  to  the  threatened  species  list.  The 
Service  does  not  believe  there  is  a  need 
to  completely  exclude  public  recreation 
firom  the  beaches  in  order  to  conserve 
seabeach  amaranth  in  Dare  Coimty,  nor 
does  the  Service  have  the  authority  to 
do  so.  This  plant  occupies  much  of  the 
same  habitat  already  used  for  nesting  by 
the  piping  plover,  which  has  been  listed 
as  threatened  since  1985,  and  the 
loggerhead  sea  turtle,  which  has  been 
listed  as  threatened  since  1978.  The 
Service  has  worked  with  the  Federal 
agencies  involved  in  managing  these 
species’  habitats,  without  excluding 
public  recreation  from  large  areas  of  the 
beach.  Areas  of  nesting  h^itat  for  the 
two  animal  species  have  been  roped  off 
to  allow  these  species  to  complete  their 
reproductive  cycle  without  eggs  and 
young  being  crushed  by  ORVs.  The 
Service  believes  that  seabeach  amaranth 
can  be  conserved  by  means  of  the  same 
management.  In  fact,  many  of  the  areas 
that  represent  the  best  habitat  for 
seabeach  amaranth  are  those  that  are 
already  roped  off  for  nesting  shorebirds 
and  loggerhead  sea  turtles.  The  Service 
does  not  believe  there  is  a  need  to  close 
off  significant  additional  areas. 

Several  respondents  suggested  that 
local  planting  projects  be  attempted  in 
lieu  of  listing  the  species.  The  ^rvice 
responded  that,  although  the  offers  of 
volunteer  h^lp  were  much  appreciated 
and  can  be  incorporated  into  recovery 
efforts  for  the  species,  much  of  the 
habitat  within  the  species’  historic  range 
has  been  rendered  permanently 
unsuitable  for  it  by  the  construction  of 
seawalls  and  the  placement  of  riprap  on 
beaches.  In  addition,  simply  cultivating 
the  plants  or  planting  seeds,  even  on 
apparently  suitable  habitat,  will  not 
alleviate  all  the  threats  of  seabeach 
amaranth.  In  many  areas,  heavy 
infestations  by  caterpillars  have  caused 
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massive  defoliations  and  reproductive 
failure  in  this  species,  even  in  large 
populations.  The  species  is  also  eaten 
by  feral  livestock  in  certain  areas.  A 
species  which  has  already  been 
eliminated  from  two-thir^  of  its 
historic  range,  by  definition,  is  in 
danger.  Under  the  Endangered  Species 
Act  of  1973,  as  amended.  Ckingress 
required  that  the  Fish  and  Wildlife 
Service  Ust  such  species  as  endangered 
or  threatened. 

One  respondent  presented  a  proposal 
to  recover  the  species  by  planting  it  on 
off-shore  spoil  islands  tnat  are  not 
generally  accessible  to  people  and  using 
it  to  stabilize  areas  of  beach  adjacent  to 
N.C.  Highway  12  where  erosion 
threatens  the  main  highway  on  the 
Outer  Banks.  One  of  the  Act’s  primary 
purposes,  as  stated  in  section  2(b).  is  “to 
provide  a  means  whereby  the 
ecosystems  upon  which  endangered 
species  and  threatened  species  depend 
may  be  conserved.”  Cultivation  of 
endangered  and  threatened  species  can 
be  a  positive  conservation  tool,  and  it  is 
often  identified  as  a  task  necessary  for 
the  ultimate  recovery  of  species.  The 
cultivation  of  threatened  species  and 
their  reintroduction  into  areas  where 
they  have  been  extirpated,  but  where 
suitable  habitat  still  remains,  is  a  key 
part  of  the  Service’s  recovery  program 
for  listed  species.  However,  attempting 
to  plant  seabeach  amaranth  in  areas  that 
do  not  represent  suitable  habitat,  such 
as  eroding  and  otherwise  unstable  parts 
of  islands,  would,  in  all  likelihood,  not 
be  successful.  These  annual  plants  must 
be  able  to  survive  over  an  entire  season 
in  order  to  set  seed  for  the  following 
year.  The  Service  believes  that 
cultivation  of  seabeach  amaranth 
without  protecting  the  natural 
ecosystems  upon  which  it  depends 
would  not  meet  the  requirement  of  the 
Act.  The  range  of  environmental 
requirements  for  successful 
reestablishment  of  this  species  in  the 
wild  is  not  fully  xmderstood  and  will 
require  additional  research  before 
anyone  can  reintroduce  the  species  with 
confidence  that  the  reintroduction  will 
be  successful.  Nevertheless,  the  Service 
intends  to  seek  out  protected  areas  of 
suitable  habitat  where  the  species  has 
been  extirpated  and  reintroduce  it  to 
those  areas  in  hopes  of  eventual  * 
recovery. 

One  respondent  expressed  concern 
that  Federal  excise  tax  revenues 
legislated  imder  the  Pittman-Robertson 
and  Dingell-Johnson  Acts  were  not 
being  made  available  for  endangered 
species  conservation.  These  funds, 
being  a  tax  on  hunters  and  sport 
fishermen,  are  used  by  the  Service  and 


the  States  for  the  conservation  of 
wildlife  species. 

Many  of  the  comments  at  the  public 
hearing  regarded  the  potmtial  economic 
impact  that  the  listing  of  the  species 
would  have  on  local  businesses.  These 
concerns  were  directly  related  to  the 
fear  that  this  listing  would  result  in  the 
exclusion  of  vehicles  and  people  from 
the  beaches,  thereby  curtailing  surf 
fishing  and  tourism  in  general.  The  Act 
requires  the  Service  to  base  its  listing 
decisions  upon  the  best  biological  data 
available,  not  economic  considerations. 
However,  the  Service  believes  that  the 
conservation  of  seabeach  amaranth  in 
Dare  County  can  be  achieved  without 
any  noticeable  effects  on  the  local 
economy.  There  are  only  two  extant 
populations  of  the  plant  in  the  cmmty, 
and  the  area  occupied  by  the  plants  is 
only  a  small  percentage  of  the  total 
beach  available  to  the  public  for 
recreation.  There  are  over  80  miles  of 
beach  in  Dare  County:  much  of  this  is 
publicly  owned  beadi  that  is  part  of 
Cape  Hatteras  National  Seashore  and 
Pea  Island  National  Wildlife  Refuge. 
Seabeach  amaranth  occupies 
approximately  2.5  percent  of  this  beach 
area  in  two  discrete  locations.  Cape 
Hatteras  Point,  an  extremely  populm 
area  used  by  surf  fi^ermen  and  other 
recreational  users,  nas  consistently 
supported  one  of  the  largest  populations 
of  seabeach  amaranth  remaining  within 
the  range  of  the  species.  The  Service 
considers  this  ample  evidence  of  the 
compatibihty  of  this  species  with  these 
types  of  human  use.  The  drivers  of 
ORVs,  which  could  be  a  threat  to  the 
species  at  this  location,  have 
demonstrated  respect  for  designated 
vehicle  corridors  and  areas  that  are 
roped  ofi  for  the  protection  of  nesting 
shorebirds  and  sea  turtles. 

One  respondent  asked  if  germ  plasm 
from  seabeach  amaranth  had  been 
collected  for  long-term  preservation. 

The  Service  responded  that  some  efforts 
in  this  regard  have  been  made;  however, 
material  has  not  been  collected  from  all 
remaining  populations.  This  would  be  a 
part  of  the  Service’s  recovery  program 
for  the  species. 

One  respondent  stated  that,  because 
critical  habitat  areas  were  not  identified 
and  specific  management  proposals 
were  not  part  of  the  proposed  rule,  it 
was  unclear  what  the  public  was  being 
asked  to  respond  to.  'The  Service  did  not 
propose  specific  management  programs 
for  the  species  in  the  proposed  rule, 
since  this  will  be  a  part  of  the  recovery 
program  following  ^e  addition  of  the 
species  to  the  Federal  list  of  endangered 
and  threatened  species.  Much  remains 
unknown  about  the  Ufe  history 
requirements  and  population  biology  of 


this  species.  Further  research  must  be 
undertaken  before  sound  management 
proposals  can  be  developed.  The 
Service  has  determined  that  designation 
of  critical  habitat  for  this  species  is  not 
prudent  at  this  time  due  to  its 
vulnerability  to  taking  and  vandalism. 

In  Dare  County,  the  two  extant 
populations  are  located  on  Park  Service 
lands.  This  agency  is  well  aware  of  their 
presence  and  is  talung  steps  to  protect 
them.  (See  further  discussion  in  the 
“Critical  Habitat”  section  of  this  rule.) 

One  respondent  expressed  concern 
about  the  impact  of  the  listing  of 
seabeach  amaranth  on  the  Oi^on  Inlet 
jetty  project.  'The  Service  responded  that 
this  species  has  never  been  foimd  at 
Oregon  Inlet.  The  closest  known 
population  to  that  area  is  approximately 
40  miles  to  the  south.  Nevertheless,  if 
the  plant  were  to  be  found  at  Oregon 
Inlet  at  some  point  in  the  future,  before 
the  jetties  were  built  and  after  the 
species  was  listed,  the  Service  and  the 
U.S.  Army  Corps  of  Engineers  would  go 
through  the  section  7  consultation 
process  and  attempt  to  eliminate  or 
minimize  impacts  to  the  plant  while 
allowing  the  project  to  proceed  to  the 
maximum  extent  possible.  The 
loggerhead  see  turtle,  a  species  already 
on  the  Federal  threatened  species  list, 
nests  at  Oregon  Inlet  and  was  the 
subject  of  a  formal  consultation  there. 

At  the  conclusion  of  the  consultation,  it 
was  decided  that  the  project  could 
proceed  with  certain  modifications 
without  jeopardizing  the  continued 
existence  of  this  species. 

One  of  the  respondents  wanted  to 
discuss  piping  plovers  and  the  draft 
proposal  to  designate  critical  habitat  for 
this  species.  Since  this  was  not  the 
subject  of  the  hearing,  plover  issues 
were  not  addressed. 

One  respondent  stated  that  he  did  not 
believe  that  the  Service’s  data  had 
spanned  a  long  enough  period  of  time 
to  support  the  listing  of  the  species  as 
threatened.  The  Service  responds  that 
observations  of  this  plant  have  been 
made  since  the  early  1800s.  It  is  now 
completely  extirpated  from  six  of  the 
nine  States  within  its  historic  range; 
many  of  the  remaining  populations  are 
currently  subject  to  threats,  and  South 
Carolina’s  populations  have  been 
reduced  by  90  percent  in  the  last  4 
years.  From  1988  to  1989,  a  rangewide 
reduction  in  population  numbers  of  76 
percent  was  noted.  Although  this  plant 
naturally  fluctuates  to  some  extent  from 
one  year  to  the  next,  such  large 
rangewide  reductions  in  populations  are 
alarming.  Over  one-fifth  of  the  historic 
populations  in  South  Carolina  have 
been  extirpated.  Half  of  the  populations 
remaining  in  that  State  have  fewer  than 
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25  plants  each,  and  the  total  State 
census  in  1990  was  only  188  plants. 

New  York  has  a  total  State  census  of 
only  357  plants  and  only  one 
population  containing  over  100  plants. 
North  Carolina,  the  remaining 
stronghold  for  the  species,  has  18 
populations  with  over  100  plants  each. 
Thirty  percent  of  North  Carolina’s 
remaining  populations  have  fewer  than 
25  plants  each.  The  very  small 
remaining  populations  are  extremely 
vulnerable  to  extirpation. 

One  private  lanaowner  from  Dare 
County  supported  the  listing  of  the 
species.  Another  took  no  position  on  the 
listing  hut  recommended  that  study 
areas  be  chosen  with  care  so  as  not  to 
imduly  impact  the  economy  of  the  area. 

Written  Statements  Received  After  the 
Public  Hearing 

Nine  written  comments  were  received 
during  the  comment  extension  period — 
one  from  a  State  agency,  one  from  a 
Federal  agency,  and  seven  frt>m  private 
individuds. 

The  North  Carolina  Department  of 
Environment,  Health,  and  Natxiral 
Resources,  Division  of  Parks  and 
Recreation,  supported  the  protection  of 
seabeach  amaranth  under  die  Act, 
stating  that: 

The  proposed  rule  is  well  written  and  very 
accurately  and  thoroughly  describes  the 
status  of  and  threats  to  seabeach  amaranth. 

The  reduction  of  a  vascular  plant  species  to 
a  third  of  its  former  range  is  hl^ly  unusual. 
Plant  species  are  frequently  reduced  to  small 
populations  distributed  in  a  scattered  pattern 
over  their  former  ranges,  but  the  loss  of 
seabeach  amaranth  from  major  portions  of  its 
former  range  (such  as  the  stretch  of  coast 
from  northern  North  Carolina  north  through 
Virginia,  Maryland,  Delaware,  and  New 
Jersey  to  southern  New  York)  is  dramatic  and 
is  cause  for  grave  concern  over  the  species’ 
future.  The  distribution  and  status  of 
seabeach  amaranth  in  North  Carolina  shows 
that  the  species  survives  well  on  beaches 
with  a  wide  range  of  recreational  uses, 
including  late  and  winter  fishing  season 
use  of  the  beach  by  vehicles.  Seabeach 
amaranth  and  the  majority  of  recreational 
users  fovor  the  same  conditions — ^wide, 
sandy  beaches.  In  fact,  protection  of  seabeach 
amaranth  should  help  assure  the 
maintenance  of  vride,  sandy,  recreational 
beaches.  Some  of  the  larger  populations  of 
seabeach  amaranth  are  found  on  beaches 
with  moderate  to  heavy  recreational  use, 
such  as  Cape  Hatteras  Point,  Wrightsville 
Beach,  Hammocks  Beach  State  Park,  Fort 
Macon  State  Park,  the  north  end  of  West 
Onslow  Beach,  and  the  west  end  of  Holden 
Beach.  The  proven  compatibility  of 
recreatioiul  beach  use  and  seabeach 
amaranth  habitat  should  allay  potential 
concerns  among  the  public  over  the  proposed 
listing.  A  numlwr  of  other  Federal-  and  State- 
listed  endangered  or  threatened  species 
characteristically  use  the  same  habitat  as 


seabeach  amaranth — including  sea  turtles, 
piping  plovers,  least  terns,  and  others. 
Conservation  of  a  healthy,  upper  beach 
ecosystem  will  favor  all  these  species. 

A  professional  ecologist  from  the 
State  of  New  York  strongly 
recommended  that  seabMch  amaranth 
be  listed  as  threatened,  stating,  ”I  think 
it  most  probable  that  the  species  would 
become  extinct  if  it  were  not  given  such 
protection  *  *  •.” 

A  response  from  Camp  Lejeune 
Marine  Corps  Base  in  North  Carolina 
stated  no  position  on  the  listing  of  the 
plant  but  reiterated  their  commitment  to 
“*  *  *  soimd  natural  resource 
management  in  concurrence  with  the 
execution  of  requisite  military  training 
in  the  interest  of  our  nation’s  defense.” 
Camp  Lejeune  is  habitat  for  several 
other  federally  and  State-listed  species 
of  plants  and  animals.  Their  response 
further  stated,  "Military  training  and  the 
conservation  of  federally  listed  species 
have'  been  effectively  coordinated  in  a 
manner  that  ensured  protection  and 
allowed  military  training  requirements 
to  be  adequately  performed.”  They 
requested  that  the  seabeach  amaranth 
management  guidelines  not  vary 
substantially  from  the  management 
guidelines  already  in  place  for  the  sea 
turtles  which  nest  in  me  same  areas. 

Six  private  individuals  opposed  the 
addition  of  seabeach  amaranth  to  the 
Federal  threatened  species  list  based 
upon  their  faars  that  the  beaches  in  Dare 
County,  North  Carolina,  would  no 
longer  be  available  for  public  recreation 
as  a  result.  One  of  these  respondents 
commented  further  that  he  did  not 
believe  sufficient  historical  data  existed 
to  support  listing  the  specdes,  since 
"biolo^cal  stoclu  in  North  Carolina  are 
in  good  shape.”  The  Service  reiterates 
its  commitment  to  work  with  local 
people  to  conserve  this  species  and  the 
belief  that  conservation  of  the  specdes 
and  public  recreation  on  the  beaches  are 
compatible.  Regarding  the  status  of 
Norffi  Carolina  populations,  the  Service 
is  required  to  consider  the  status  of  the 
species  rangewide,  not  just  within 
particular  political  boundaries. 
Although  there  are  several  large 
populations  remaining  in  Noiffi 
C^lina,  the  specries  is  in  mucdi  worse 
condition  throughout  the  rest  of  its 
range,  where  it  has  been  completely 
eliminated  from  six  of  the  nine  States  it 
occupied  historically.  The  criteria  for 
adding  species  to  the  Federal  list  are 
contained  in  section  4  of  the  Act.  Tliese 
criteria,  as  they  relate  to  the  currently 
known  status  of  seabeach  amaranth,  are 
addressed  in  the  "Summary  of  Factors 
Affecting  the  Species”  section  of  Uiis 
rule. 


Summary  of  Factors  Afife€:ting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  infoimation 
available,  the  Service  has  determined 
that  Amaranthus  pumilus  should  be 
classified  as  threatened.  Procedures 
foimd  at  section  4(a)(1)  of  the  Act  (16 
U.S.C.  1531  et  seq.)  and  reflations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Amcaxinthus  pumilus  Rafinesque 
(seabeach  amaranth)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Amaranthus  pumilus  has  been  and 
continues  to  be  threatened  by 
destruction  or  adverse  alteration  of  its 
habitat.  Since  the  species  was 
discovered,  it  has  l^n  eliminated  from 
approximately  two-thirds  of  its  range, 
primarily  as  a  result  of  beach 
stabilization  efforts  and  storm-related 
erosion.  All  of  the  remaining  55 
populations  are  currently  th^tened  by 
these  factors  (Bucher  and  Weakley  1990, 
Weakley  and  Bucher  1991,  Clements 
and  Mangels  1990,  Mangels  1991). 

In  September  of  1989,  Hurricane  Hugo 
struck  tne  Atlantic  coast  near 
Charleston.  South  Carolina,  causing 
extensive  flooding  and  erosion  norffi  to 
Cape  Fear,  North  Carolina,  with  less 
severe  effects  extending  northward 
throughout  the  range  of  seabeach 
amaranth.  This  was  followed  by  several 
severe  Northeasters  in  the  winter  of 
1989-1990  and  by  Hurricane  Bertha  in 
the  late  summer  of  1990.  These  last 
storms,  although  not  as  significant  as 
Hurricane  Hugo,  caused  substantial 
erosion  of  many  barrier  islands  in  the 
heart  of  seabeach  amaranth’s  remaining 
range.  The  1990  surveys  revealed  that 
the  effects  of  these  climatic  events  were 
substantial.  'Thirteen  populations  of  the 
species  reappeared  on  Long  Island,  New 
York,  many  in  places  that  had  been 
surveyed  repeatedly  in  the  past 
(Mangels  1991).  As  stated  by  Weakley 
and  Bucher  (1991): 

It  U  not  known  whether  these  populations 
represented  long-distance  disperW  of  seeds 
(pwhaps  by  ocean  currents),  short-distance 
disper^  from  previously  undiscovered 
populations  on  Long  Islwd,  or  the  exposure 
of  local  seedbanks. 

In  the  Carolinas,  populations  were 
severely  reduced.  In  South  Carolina, 
where  ffie  effects  of  Hurricane  Hugo  and 
subsequent  dune  reconstruction  were 
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extensive,  amaranth  numbers  went  from 
1,800  in  1088  to  188  in  1990,  a 
reduction  of  90  percent.  Even  with  the 
addition  of  the  New  York  populations, 
rangewide  totals  were  reduc^  76 
percent  from  1988.  Ironically,  although 
storms  and  related  erosion  of  beaches 
threaten  seabeach  amaranth  because  of 
its  currently  restricted  range  and 
reduced  populations,  attempts  to 
stabilize  Waches  against  these  natural 
geophysical  processes  is  often  more 
destructive  to  the  species  and  to  the 
beaches  themselves  in  the  long  run. 
Weakly  and  Bucher  (1991)  state: 

Seabeach  amaranth  never  occurs  on 
shorelines  where  bulkheads,  seawalls,  or  rip 
rap  zones  have  been  constructed.  Not  only 
does  construction  of  these  structures  occur  in 
the  primary  habitat  of  seabeach  amaranth, 
but  water  and  wind  erosion  lower  the  profile 
of  the  beach  seaward  of  the  armoring.  The 
upper  beach  habitat  required  by  seabeach 
amaranth  (above  inimdation  by  tidal  action) 
ceases  to  exist  as  the  beach  is  steadily 
eroded.  *  *  *  widespread  use  of  seawalls, 
jetties,  and  other  hard  stabilization  structiues 
in  New  Jersey  and  other  northern  states  is 
apparently  associated  with  the  extirpation  of 
seabeach  amaranth  in  those  states.  Of  all  the 
states  in  the  former  range  of  seabeach 
amaranth.  North  Carolina  has  made  the  least 
use  of  seawalls.  The  continued  presence  of 
seabeach  amaranth  in  North  Carolina  and  in 
the  part  of  South  Carolina's  coast  lacking 
seawalls,  is  probably  not  accidental  or 
coincidental. 

Even  nonstructtiral  beach  stabilization 
techniques,  such  as  sand  fences  and 
planting  of  beach-grass,  are  generally 
detrimental  to  seabeach  amaranth. 
Weakley  and  Bucher  (1991)  noted  that 
seabeach  amaranth  only  very  rarely 
occurred  when  sand  fences  and 
vegetative  stabilization  had  taken  place 
and,  in  these  situations,  was  present 
only  as  rare  scattered  individuals. 

In  some  instances  beach  erosion  and 
lowering  of  barrier  islands  has  been 
accelerated  by  manmade  structures  built 
far  firom  the  ocean.  Damming  of  large 
coastal  rivers  reduces  the  sediment  load 
carried  by  the  rivers  to  the  coastal 
environment.  Weakley  and  Bucher 
(1991)  state: 

There  Is  evidence  in  several  cases  that  this 
has  reduced  the  coastal  sediment  budget, 
leading  to  increased  erosion  rates. 
Construction  of  the  Santee  Dam  on  the 
Santee  River  in  South  Carolina,  impounding 
Lake  Marion,  has  probably  caused  the 
increased  erosion  of  islands  in  the  vicinity  of 
the  mouth  of  the  Santee  *  *  *  all  of  the 
Islands  in  the  vicinity  of  the  Santee’s  mouth 
are  currently  margin^  habitat  for  seabeach 
amaranth,  and  It  has  been  extirpated  from  a 
number  of  islands  by  the  frequency  of 
overwash. 

Beach  renourishment  can  have 
positive  impacts  on  this  species. 
Although  more  study  is  needed  before 


the  long-term  impacts  can  be  accurately 
assessed,  several  populations  are  shown 
to  have  established  themselves  on 
renourished  beaches  and  have  thrived 
through  subsequent  applications  of 
dredged  material  (Wewey  an  Bucher 
1991;  W.  Adams,  U.S.  Army  Corps  of 
Engineers,  personal  communication, 
1991). 

Intensive  recreational  use  of  beaches 
threatens  amaranth  populations  in  some 
instances.  Pedestrian  traffic,  even 
during  the  growing  season,  generally 
occurs  in  areas  where  it  has  little  efi^ 
on  populations  of  seabeach  amaranth. 
However,  ORV  use  of  the  beach  during 
the  growing  season  can  have 
detrimental  effects  on  the  species  if 
traffic  is  not  routed  around  the  plants. 
The  fleshy  stems  of  this  plant  are  brittle 
and  easily  broken  and  do  not  generally 
siuvive  even  a  single  pass  by  a  truck 
tire.  Therefore,  even  minor  beach  traffic 
over  the  plants  during  the  growing 
season  is  detrimental,  causing  mortality 
and  reduced  seed  production  (Weakley 
and  Bucher  1991).  ORV  traffic  is 
allowed  at  many  of  the  beaches  where 
this  species  remains,  and  those  sites 
where  vehicles  are  allowed  to  run  over 
amaranth  plants  generally  show  severe 
population  declines.  In  contrast, 
dormant  season  ORV  use  has  shown 
little  evidence  of  significant  detrimental 
effects,  unless  it  results  in  massive 
physical  erosion  or  degradation  of  the 
site.  In  some  cases,  winter  ORV  traffic 
may  actually  provide  some  benefits  for 
the  species  by  setting  back  succession  of 
perennial  grasses  and  shrubs  with 
which  seabeach  amaranth  cannot 
compete  successfully.  Extremely  heavy 
use  of  an  Amaranthus  site,  even  in  the 
winter,  may  have  some  negative 
impacts,  however,  including 
pulverization  of  seeds. 

Seabeach  amaranth  appears  to  be 
vulnerable  to  extirpation  in  two  of  the 
three  States  in  which  it  remains.  South 
Carolina  now  has  only  one  population 
with  over  a  hundred  plants  and  a  total 
State  census  of  188  plants,  and  New 
York  has  only  one  population  with  over 
a  himdred  plants  and  a  total  State 
census  of  357  plants.  The  many  very 
small  populations  remaining  are  highly 
vulnerable  to  extirpation  frem  a  variety 
of  natural  and  manmade  fectors. 

B.  Overutilization  for  CkymmerciaJ, 
Recreational,  Scientific,  or  Educational 
Purposes 

Amaranthus  pumilus,  although  it 
does  not  have  showy  flowers  and  is  not 
currently  a  comjponent  of  the 
commercial  traae  in  native  plants,  is  an 
attractive  and  colorful  plant,  with  a 
prostrate  growth  habit  that  could  lend 
itself  to  planting  on  beach-frent  lots.  Its 


effectiveness  as  a  sand  binder  could 
make  it  even  more  attractive  for  this 
purpose.  In  addition,  other  amaranths 
have  been  cultivated  as  food  crops  in 
North,  Central,  and  South  America  for 
nearly  10,000  years  and  continue  to  be 
grown  as  important  crops  in  temperate 
and  tropical  climates  tl^ughout  the 
world.  “Its  importance  is  magnified  by 
its  nutritional  value,  high  in  several 
amino  adds  often  laddng  in  diets  with 
little  meat"  (Weakley  and  Bucher  1991). 
Currently,  seabeach  amaranth  is  being 
investigated  by  the  U.S.  Department  of 
Agriculture  and  several  universities  and 
private  institutes  for  its  potential  use  in 
crop  development  and  improvement.  Its 
favorable  traits  of  salt  tolerance  and 
large  seeds  could  be  of  commerdal 
value  if  combined  with  other  desirable 
crop  traits.  However,  overcollection  of 
seabeach  amaranth  plants  or  seeds  frt>m 
wild  populations  could  threaten  its 
continued  existence.  Because  the 
spedes  is  easily  recognizable  and 
accessible,  it  is  vulnerable  to  taking, 
vandalism,  and  the  inddental  trampling 
by  ciiriosity  seekers  that  could  result 
from  increased  publidty  about  the 
spedes  and  the  specific  areas  where  it 
grows. 

C.  Disease  of  Predation 

No  evidence  of  disease  has  been  seen 
in  seabeach  amaranth.  However, 
predation  by  webworms  is  a  major 
source  of  mortality  and  lowered 
fecundity.  Moderate  to  severe  herbivory 
by  webworms  was  seen  in  most 
populations  in  both  1987  and  1988, 
when  many  populations,  particularly 
the  larger  ones,  were  largely  defoliated 
by  early  fell.  Weakley  and  Bucher  (1991) 
state,  “Defoliation  at  this  season  appears 
to  result  in  premature  senescence  and 
mortality,  redudng  seed  production  (the 
most  basic  and  critical  parameter  in  the 
life  cycle  of  an  annual  species).”  Even 
though  the  four  webworm  species  so  far 
identified  on  seabeach  amaranth  are  all 
native,  their  use  of  barrier  island 
habitats  has  probably  been  increased  by 
extensive  conversion  of  coastal  plain 
ecosystems  to  agricultural  use  and  the 
resulting  introduction  of  weedy  plants, 
which  also  serve  as  hosts  for  the 
caterpillars.  Therefore,  the  level  of 
predation  experienced  by  seabeach 
amaranth  is  probably  unnaturally  high. 
Weakley  and  Bucher  (1991)  believe  that 
webworm  herbivory  is  a  contributing, 
rather  than  a  leading,  factor  in  the 
decline  of  the  species.  They  state,  “The 
combination  of  extensive  habitat 
alteration  and  chronic  sever  herbivory 
could  be  a  deadly  one  for  seabeach 
amaranth."  On  North  Carolina’s  Outer 
Banks,  feral  horses  graze  on  seabeach 
amaranth.  The  extent  and  impact  of  this 
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herbivory,  however,  is  minor  compared 
to  the  e%cts  of  webwwm  predation. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Amaranthus  pumilus  is  afforded  legal 
protection  in  North  Carolina  by  the 
General  Statutes  of  North  Carolina, 

§§  106-202.15, 106-202.19  (N.C  Gen. 
Stat.  section  106  (Supp.  1991)),  which 
provide  for  protection  from  intrastate 
trade  (without  a  permit)  and  for 
monitoring  and  management  of  State- 
listed  species,  and  which  prohibit 
taking  of  plants  writhout  anitten 
permission  of  landowners.  Amaranthus 
pumilus  is  listed  in  North  Carolina  as 
threatened.  The  species  is  recognized  in 
South  Carolina  as  threatened  and  of 
national  concern  by  the  South  Carolina 
Advisory  Committee  on  Rare, 
Threatened,  and  Endangered  Plants  in 
South  Carolina;  however,  this  State 
ofrers  no  official  protection.  In  New 
York  the  species  is  not  currently  listed, 
since  it  was  only  recently  rediscovered 
there.  State  legislation  ofrers  no 
protection  to  the  habitat  of  seabeach 
amaranth  in  any  of  the  three  States 
where  it  remains,  and  habitat  loss/ 
modihcation  and  predation  appear  to  be 
the  main  threats  to  the  continued 
existence  of  the  species.  Federal/State 
regulation  of  development  in  coastal 
areas  under  the  Coastal  Areas 
Management  Act  has  undoubtedly 
helped  protect  the  habitat  of  seab^h 
amaranth;  however,  the  scope  of  these 
regulations  is  limited  and  does  not 
pr^ude  all  forms  of  habitat 
degradation  that  adversely  afreet  this 
species.  The  Endangered  Species  Act 
would  provide  additional  protection 
and  encoxiragement  of  active 
management  and  recovery  actions  for 
Amaranthus  pumilus. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Little  is  known  about  the 
demographics  and  reproductive 
requirements  of  this  species  in  the  wild. 
As  a  fugitive  species  dep>endent  on  a 
dynamic  landscap>e  and  large-scale 
geophysical  procasses,  sea^ach 
amaranth  is  extremely  vulnerable  to 
habitat  fragmentation  and  isolation  of 
small  populations.  As  stated  by  Weakley 
and  Bucher  (1991): 

In  New  Jersey  and  New  Yoik,  it  has  been 
extirpated  or  severely  diminished  by  the 
fortiheation  and  modification  of  a  portion 
only  of  the  coastline.  Rendering  50  percent 
or  75  percent  of  a  coastline  “permanently” 
unsuitable  may  doom  seabeach  amaranth, 
because  any  given  area  will  become 
unsuitable  at  some  time  because  of  natural 
forces.  If  a  seed  source  is  no  longer  available 
in  the  vicinity,  amaranth  will  be  umible  to 


reestablish  itself  when  the  area  is  race  again 
suitable.  In  this  way.  it  can  be  progressively 
eliminated  even  frem  generally  fovorable 
stretches  of  habitat  surrounded  by 
"permanently"  unfavorable  areas  *  *  * 
fragmentation  of  habitat  in  the  north  has 
apparently  led  to  regional  extirpation, 
resulting  from  the  separation  of  suitable 
habitat  areas  from  one  another  by  too  great 
a  distance  to  allow  recolonization  following 
natural  catastrophes.  Though  apparently 
suitable  habitat  is  present  in  a  number  of 
northern  states  formerly  part  of  seabeach 
amaranth’s  range,  it  is  no  longer  found  there 
*  *  *  seabeach  amaranth  grows  dxtve  the 
high  tide  Uim.  and  is  intolerant  of  even 
occasional  flooding  during  its  growing 
season.  It  does  not.  however,  grow  more  than 
a  meter  or  so  above  the  beach  elevation  on 
the  foredime  m  anywhere  behind  the 
foredune  (except  very  rarely  and 
extraordinarily).  It  is,  therefore,  dependent 
on  a  terrestrial,  upper  beach  h^itat, 
unflooded  during  the  growing  season  from 
May  into  the  foil.  This  zone  is  absent  on 
barrier  islands  that  are  experiencing 
signifreant  rates  of  beach  erosion.  If  data  and 
hypotheses  suggesting  future  increases  in  sea 
level  are  correct,  bea(±  erosion  will 
accelerate  and  put  further  pressure  on 
seabeach  amaranth. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  fac^  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Amaranthus 
pumilus  as  threatened.  With  the  species 
already  having  been  extirpated  from 
two-thirds  of  its  historic  range,  and 
based  upon  the  threats  to  most  of  the 
remaining  populations,  it  warrants 
protection  under  the  Act.  Threatened 
status  seems  appropriate  since  there  are 
55  remaining  populations,  including 
some  large  ones  in  areas  protected  ^m 
development  and  beach  stabilization. 

Critical  habitat  is  not  being  designated 
for  the  reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangert^  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Amaranthus  pumilus 
at  this  time.  As  discussed  in  Factor  B  in 
the  “Summary  of  Factors  Affecting  the 
Species,”  Amaranthus  pumilus  is 
vulnerable  to  taking,  and  taking 
prohibitions  are  difficult  to  enforce. 

Take  is  regulated  by  the  Act  with 
respect  to  threaten^  plants  only  in 
cases  of  removal  and  reduction  to 
possession  from  lands  imder  Federal 
jurisdiction.  Most  populations  of 
Amaranthus  pumilus  are  located  on 


private  lands.  Although  North  Carolina 
general  statutes  prohibit  collection  of 
Amaranthus  pumilus  without 
permission  from  the  landowner, 
imlawful  taking  is  difficult  to  enforce, 
and  publication  of  critical  habitat 
desc^ptions  would  make  it  more 
vulnerable  to  taking  and  vandalism, 
increasing  enforcement  problems  for  the 
State  of  North  Carolina.  In  addition, 
while  listing  under  the  Act  increases 
public  awareness  of  the  species*  plight, 
it  can  also  increase  the  desirability  of  a 
species  to  collectors.  As  stated 
previously,  Amaranthus  pumilus  is  an 
attractive  plant,  whose  populations  are 
easily  accessible.  It  also  could  be 
adversely  affected  by  increased  visits  to 
and  associated  trampling  of  occupied 
sites  by  curiosity  seekers  as  a  result  of 
critical  habitat  designation  and 
accompanying  increases  in  specific 
publicity. 

For  the  foregoing  reasons,  it  would 
not  be  prudent  to  determine  critical 
habitat  for  Amaranthus  pumilus.  The 
Federal  and  State  agencies  and 
landowners  involv^  in  protecting  and 
managing  the  habitat  of  this  species 
have  l^n  informed  of  the  plant’s 
locations  and  the  importemce  of  its 
protection.  Protection  of  this  species’ 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  consultation  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
tl^atened  imder  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recomition 
tJ^ugh  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  ail  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(aJ  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  speaes 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2]  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
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existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  criticcd  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  activities  that  could  impact 
Amaranthus  pumiJus  and  its  habitat  in 
the  future  include,  but  are  not  limited 
to,  the  following;  Construction  of  beach 
stabilization  structxu^s,  such  as  jetties, 
groins,  bulkheads,  and  sand  fences: 
beach  renoiuishment  and  deposition  of 
dredged  spoil;  and  regulation  of 
recreational  beach  use  on  Federal  lands. 
The  Service  will  work  with  the  involved 
agencies  to  seciue  protection  and  proper 
management  of  Amaranthus  pumilus 
while  accommodating  agency  activities 
to  the  extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  Seeds  from 
cultivate  specimens  of  threatened 
plant  species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  “cultivated  origin”  appears  on  their 
containers. 

In  addition,  for  endangered  plants,  the 
1988  amendments  (Pub.  L.  100—478)  to 
the  Act  prohibit  the  malicious  damage 
or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destro)dng  of  endangered 
plants  in  knowing  violation  of  any  State 
law  or  regulation,  including  State 
criminal  trespass  law.  Section  4(d)  of 
the  Act  allows  for  the  provision  of  such 
protection  to  threatened  species  through 


regulations.  This  protection  may  apply 
to  threatened  plants  once  revis^ 
regulations  are  promulgated.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.72  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  species  rmder 
certain  circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  432,  Arlington,  Virginia 
22203  (703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  rmder  the 
authority  of  the  National  Enviromnental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50,  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— (AMENDED] 

(1)  The  authority  citation  for  50  CFR 
part  17  continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625, 100  Stat  3500;  unless  otherwise 
noted. 

(2)  Amend  $  17.12(h)  hy  adding  the 
following,  in  alphabetical  order  under 
Amaranffiaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

f  1 7.1 2  Endangered  and  threatened  plants. 
***** 

(h)  •  •  * 


Species 

Scientific  name  Common  name 


Historic  range  Status  When  listed  Critkal^habf-  Spe^ 


Amaranthaceae — Amaranth 
family; 


Amaranthus  pumilus  ...  Seabeach  amaranth  .  U.S.A.  (DE,  MA.  MD.  NC,  T  498  NA  NA 

NJ.  NY.  Rl,  SC,  and  VA). 
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Dated:  March  11, 1993. 

Richard  N.  Smith, 

Acting  Dir^or,  Fish  and  Wildlife  Service. 
(FR  Doc  93-8076  Filed  4-6-93:  8:45  am) 
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This  section  of  ft>e  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuarKe  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  ac^tion  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Parts  1785  and  1786 
RIN  0572-AA65 

Loan  Account  Computations, 
Procedures  and  Policies 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Proposed  rule, 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
codify,  update  and  consolidate  its  loan 
account  computations,  policies  and 
procedures  contained  in  REA  Bulletin 
20-9:32(>-12.  Bulletin  20-9:320-12  is 
outdated  and  will  be  rescinded  upon 
publishing  of  the  final  rule.  Codifying 
the  policies  and  procedures  will 
streamline  and  consolidate  information 
on  loan  accounting. 

DATES:  Public  comments  concerning  this 
proposed  rule  must  be  received  by  REA 
or  bear  a  postmark  or  its  equivalent  no 
later  than  May  7, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Robert  D.  Ruddy,  Director,  Financial 
Operations  Division,  Rural 
Electrification  Administration,  room 
2001-South  Building,  U.S.  Department 
of  Agriculture,  Washington,  E>C  20250. 
REA  requests  an  original  and  three 
copies  of  all  comments  (7  CFR  part 
1700).  All  comments  received  will  be 
made  available  for  inspection  in  room 
2238-South  Building  during  regular 
business  hours  (7  Cra  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Ruddy,  Director,  address  as 
above,  telephone  number  (202)  720- 
0823. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 
This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regu  lation  as 
established  by  the  Order. 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  will  not  (1)  Preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule;  (2) 
Have  any  retroactive  effect;  and  (3) 
Require  administrative  procedures 
before  parties  may  file  suit  to  challenge 
the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

REA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  ll  96-511)  and  section 
3504  of  that  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  OMB  for 
review.  Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA,  room  3201,  NEOB, 
Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

REA  has  determined  that  this 
proposed  rule  will  not  significantly 
affect  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  programs  described  by  this 
proposed  rule  are  fisted  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  numbers  10.850,  Rural 
Electrification  Loans  and  Loan 
Guarantees,  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  10.852, 
Rural  Telephone  Bank  (RTB)  Loans,  and 
10.854,  Rural  Economic  Development 
(RED)  Loans  and  Grants.  This  catalog  is 
available  on  a  subscription  basis  from 


the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  REA  and  RTB 
loans  and  loan  guarantees,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use,  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
full  extent,  consistent  with  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
6my  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  Notice. 

Background 

Loan  accoimt  computations, 
procedures,  and  policies  in  REA 
Bulletin  20-9:320-12  require  updating, 
consolidating  and  clarifying.  Bulletin 
.  20-9:320-12  is  outdated  and  codifying 
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tne  procedures  of  this  Bulletin  will 
streamline  and  consolidate  information 
on  loan  accounting.  Upon  publishing 
the  final  rule,  Bulletin  20-9:320-12  will 
be  rescinded.  _ 

REA  proposes  to  revise  7  CFR  part 
1785  by: 

(1)  Redesignating  the  existing  Subpart 
A,  Loan  Payments  and  Statements,  as 
subpart  F,  and  adding  a  new  subpart  A 
which  contains  the  general  purposes, 
definitions  and  information  on  the 
availability  of  sample  documents  related 
to  this  part. 

(2)  Redesignating  and  revising  the 
existing  Subpart  B,  REA  Cushion  of 
Credit  Account  Computation  and 
Procedures,  as  subpart  D,  and  adding  a 
new  subpart  B  which  describes  billing 
procedures.  These  procedures  include 
billing  options,  the  computation  of 
various  types  of  periodic  installments 
and  amoimts  due,  and  Federal 
Financing  Bank  (FFB)  maturity  date 
extensions. 

(3)  Adding  a  new  subpart  C  which 
describes  the  procedures  for  applying 
loan  repayments,  overpayments, 
prepayments,  and  special  payments. 

(4)  Adding  a  new  subpart  D  which 
describes  the  policies  and  procedures 
for  REA’s  cushion  of  credit  payments. 
This  subpart  incorporates  the  policies  of 
previously  designated  subpart  B  and 
provisions  of  the  RE  Act  (7  U.S.C.  901 

et  seq.),  which  describes  types  of 
payments  used  in  calculating  the 
interest  difierential. 

(5)  Adding  a  new  subpart  E  which 
describes  statements  sent  to  borrowers 
and  certified  public  accoimtants.  These 
statements  include  bills,  transaction 
statements,  confirmation  schedules, 
maturity  extension  notifications,  and 
interest  rate  notifications. 

7  CFR  part  1786  is  being  amended  to 
include  a  cross  reference  statement  of 
the  general  policies  and  procedures 
regarding  prepayments  which  can  be 
found  in  7  CFR  1710.110, 1719.54  and 
1785.102(b). 

List  of  Subjects 
7  CFR  Part  1785 

Electric  power.  Loan  programs — 
communications.  Loan  programs — 
energy.  Rural  areas.  Telephone. 

7  CFR  Part  1786 

Electric  power.  Federal  Financing 
Bank,  Loan  programs— communications. 
Loan  program— energy.  Rural  areas. 
Telephone. 

For  the  reasons  set  out  in  the 
preamble,  title  VII,  parts  1785  and  1786 
of  the  Code  of  Federal  Regulations,  are 
proposed  to  be  amended  as  follows. 

1.  Part  1785  is  revised  as  follows: 


PART  178&-LOAN  ACCOUNT 
COMPUTATIONS,  PROCEDURES  AND 
POUCIES 

Subpart  A — Ganaral 

Sec. 

1785.1  General  statement. 

1785.2  Definitions. 

1785.3  Availability  of  sample  documents. 
1785.4-1785.49  [Reserved] 

Subpart  B — Billings 

1785.50  General. 

1785.51  Billing  dates. 

1785.52  Computing  periodic  installments. 

1 785.53  Computation  of  interest  and 
principal  due. 

1785.54  Types  of  bills. 

1785.55  FFB  maturity  date  extensions. 
1785.56-1785.99  [Reserved] 

Subpart  C— Application  of  Payments 

1785.100  General. 

1785.101  Payments  for  amounts  billed. 

1785.102  Overpayments,  prepayments  and 
special  payments. 

1785.103-1785.149  [Reserved] 

Subpart  D— Cushion  of  Credit  Account 
Computations  snd  Procedures 

1785.150  General. 

1785.151  Assets  of  the  subaccount. 

1785.152  Establishing  an  REA  cushion  of 
credit  payment  account 

1785.153  Cushion  of  credit  payment 
account  computations. 

1785.154  Application  of  RETRF  cushion  of 
credit  payments. 

1785.155-1785.199  [Reserved] 

Subpart  E — Statements  Furnished 
Borrowers  snd  CPA’s 

1785.200  Statement  of  interest  and 
principal  due. 

1785.201  Statement  of  loan  account  and 
transactions. 

1785.202  Confirmation  schedules. 

1785.203  FFB  maturity  extension 
notifications. 

1785.204  Interest  rate  notifications. 
1785.205-1785.249  [Reserved] 

Subpart  F — Loan  Payments  and  Statements 

1785.250—1785.257  [Reserved] 

1785.258  Basis  dates  and  termination  of 
unadvanced  fund  commitments — 
electric. 

Authority:  7  U.S.C.  901  et  seq. 

Subpart  A— General 
S 1 785.1  Gerteral  statement 

This  part  sets  forth: 

(a)  Provisions  of  the  notes,  bonds  or 
agreements  for  loans  from  Rural 
Electrification  Administration  (REA), 
Rural  Telephone  Bank  (RTB),  Federal 
Financing  Bank  (FFB),  Rural  Economic 
Development  (R^),  Rural 
Communication  Development  Fund 
(RCDF),  and  restructured  loans;  and 

(b)  Policies  and  procedures  for  debt 
service  computations,  and  payments. 


f1785JI  Definitions. 

The  following  definitions  will  apply 
for  the  purpose  of  this  part: 

Account  receivable  means  an  amount 
owed  REA  for  payment  to  a  lender  oil 
behalf  of  a  borrower,  in  accordance  with 
the  terms  of  a  loan  guarantee  provided 
by  REA. 

Accrued  interest  means  ctirrent 
interest  since  the  last  payment  date 
neither  received  nor  piast  due. 

Accumulated  (deferred)  interest 
means  interest  on  loans  approved  before 
Jime  5, 1957,  which  was  allowed  to 
accumulate  through  the  basis  date  and 
is  payable  over  the  remaining  life  of  the 
note. 

Advance  means  loan  funds  disbursed 
to  a  borrower  on  an  executed  note. 

These  funds  are  advanced  upon  the 
request  of  a  borrower  and  approval  by 
REA,  RTB,  or  FFB. 

Advance  payment  means  a  voluntary 
unscheduled  payment  made  prior  to 
October  2, 1987,  and  credited  to  the 
advance  payment  account  of  a  borrower. 
These  payments  apply  to  REA  insured 
loans  only. 

Basis  date  means  a  date  determined 
by  the  terms  of  the  note  that  begins  a 
period  for  the  payment  of  both  interest 
and  principal. 

Bill  means  a  Statement  of  Interest  and 
Principal  Due. 

Current  interest  means  interest 
payable  periodically  as  it  accrues. 

Cushion  of  credit  account  means  an 
account  where  all  volvmtary  payments 
or  overpayments  on  Rural  Electric  and 
Telephone  Revolving  Fund  loans  after 
October  1, 1987,  are  to  be  applied.  The 
monthly  balances  of  these  accounts  and 
the  advance  payment  accounts  are  used 
as  the  basis  to  determine  the  amount 
available  for  grants  and  zero  interest 
loans  for  rural  economic  development 
under  section  313  of  the  RE  Act  (7 
U.S.C.  901  et  seq.).  These  accounts  earn 
5  percent  per  annum  interest. 

Cushion  of  credit  payment  means  a 
voluntary  unscheduled  payment  made 
after  October  1, 1987,  credited  to  the 
cushion  of  credit  account  of  a  borrower 
(REA  insured  loans  only). 

Debt  service  payment  means  a 
scheduled  payment  of  interest  and/or 
principal. 

FFB  note  means  a  note  evidencing  a 
loan  by  REA  and  funded  by  FFB,  which 
REA  services  and  guarantees  payment. 

Interest  credit  means  an  amount 
earned  on  balances  of  a  borrower's 
advance  payment  or  cushion  of  credit 
account,  and  credited  against  current 
interest  due. 

Loan  rescission  means  the  rescission 
of  a  loan  or  part  thereof  by  the  REA 
Administrator,  the  RTB  Governor,  or 
their  designee,  and  the  termination  of 
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the  obligation  to  make,  approve  or 
piarantee  advances  of  any  portion  of  the 
loan. 

Maturity  extension  means  an 
extension  of  an  FFB  short-term 
maturity. 

Note  means  note,  bond  or  other 
promise  to  pay  borrowed  money,  and 
any  amendment  such  as  a  basis  date  or 
deferral  agreement. 

Prebasis  period  means  the  time, 
between  the  date  of  a  note  and  its  basis 
date,  when  only  interest  is  due. 

Prepayment  means  a  voluntary 
unscheduled  payment  which  the 
borrower  instructs  REA  to  apply  directly 
and  immediately  to  a  note. 

Price  or  price  on  such  advance  means 
the  present  value  which  is  an  amoimt 
that,  if  the  account  were  purchased  and 
held  to  maturity,  would  yield  an 
amount  equal  to  a  loan  from  the  U.S. 
Treasury  to  FFB  to  finance  an  advance 
having  die  identical  interest  and 
payment  schedule  as  the  advance  being 
prepaid. 

RCDF  note  means  a  note  evidencing  a 
loan  made  by  REA  for  financing 
community  antenna  television  services 
or  facilities. 

RE  Act  means  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C  901 
et  seq.). 

REA  note  means  a  note,  bond,  or  other 
obligation  evidencing  indebtedness 
created  by  a  loan  made  by  REA  pursuant 
to  title  I,  n  or  in  of  the  RE  Act. 

RED  note  means  a  note  evidencing  a 
loan  made  by  REA  for  rural  economic 
development. 

Restructured  note  means  an  REA  note 
for  the  restructured  debt  of  a  borrower. 
Since  the  terms  of  each  restructured 
agreement  are  imique  and  agreed  upon 
by  the  borrower  and  REA,  the  term  of 
the  notes  will  vary  depending  on  the 
specific  agreement 

RETRF  means,  for  the  pvupose  of  this 
part,  the  Rural  Electric  and  Telephone 
Revolving  Fimd  from  which  REA  loans 
are  made  and  into  which  REA  payments 
are  recorded. 

RTB  note  means  a  note  evidencing  a 
loan  made  by  the  Rural  Telephone 
Bank. 

Special  payment  means  a  payment 
required  under  a  loan  contract, 
mortgage,  note,  agreement,  approval  for 
sale  of  a  capital  asset,  or  other 
document,  and  applied  in  accordance 
with  the  terms  of  the  document. 

Subaccount  means  the  Rural 
Economic  Development  Subaccount 
established  pursuant  to  the  RE  Act  as 
part  of  the  RETRF. 

Supplemental  bill  means  a  bill  for  an 
amount  due  before  the  next  regular 
billing  date  and  not  included  in  the  last 
billing. 


§  1 785.3  Availability  of  aampia  documents. 

Copies  of  the  following  sample 
documents  applicable  to  this  part  are 
available  from  the  Financial  (Dperations 
Division,  Rural  Electrification 
Administration,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250-1500: 

(a)  Sample  A — ^Maturity  date 
extension  letters; 

(b)  Sample  B— Statements  of  Interest 
and  Principal  Due  (bills); 

(c)  Sample  C — Description  of 
electronic  funds  transfer  message 
utilizing  Fedwire; 

(d)  Sample  D — ^Description  of 
Automated  Clearing  House  (ACH) 
electronic  funds  transfer; 

(e)  Sample  E — Cycle  pltin  and 
borrowers’  state  code; 

(f)  Sample  F — Statement  of  Loan 
Account  and  Transactions; 

(g)  Sample  G — Audit  confirmation 
schedules; 

(h)  Sample  H — ^Interest  rate 
notifications; 

(i)  Sample  I — Computation  of  RTB 
prepayment  premium; 

(j)  ^mple  J — Letter  requesting 
prepayment  or  early  extension  of  a 
short-term  advance,  or  prepayment  of  a 
long-  term  advance  on  FFB  notes  dated 
after  calendar  year  1982; 

(k)  Sample  K — Letter  requesting 
prepayment  of  a  long-term  advance  on 
FFB  notes  dated  prior  to  calendar  year 
1983. 

§§1785.4-1785.49  [RMWved] 

Subpart  B — Biilinga 
§1785.50  General. 

Bills  for  debt  service  payments  will  be 
sent  to  borrowers  approximately  15  days 
before  the  payment  due  date.  The 
amounts  shown  on  the  bills  will  be  the 
consolidation  of  the  amounts  due  on  all 
notes.  Payments  are  due  on  the  due 
date;  however,  if  the  due  date  is  a 
Saturday,  Sunday  or  holiday,  payment 
must  be  made  on  the  preceding  work 
day  to  avoid  the  payment  being 
classified  as  past  due. 

§1785.51  Billing  datM. 

REA  issues  bills  as  follows: 

(a)  Quarterly,  which  applies  to  all 
loans  approved  prior  to  September  1. 
1982.  A  Statement  of  Interest  and 
Principal  Due  and  Statement  of  Loan 
Account  and  Transactions  are  sent  to 
approximately  one-third  of  the 
borrowers  each  month.  All  loans  funded 
by  FFB  are  billed  on  a  calendar  quarter 
b^is  by  REA; 

(b)  Monthly,  which  applies  to: 

(l)  All  REA  and  RTB  loans  approved 
on  or  after  September  1. 1982,  and  for 


amounts  due  REA  for  guaranteed 
payments  (Accounts  Receivable); 

(2)  Borrowers  with  loans  approved 
both  prior  to  and  after  September  1, 

1982,  who  will  receive: 

(i)  One  consolidated  bill  for  all 
monthly  and  quarterly  accounts  in  the 
month  their  regular  quarterly 
installment  is  due; 

(ii)  A  bill  for  their  monthly 
installments  only,  the  other  two  months 
of  each  quarter;  and 

(iii)  A  quarterly  Statement  of  Loan 
Account  and  Transactions  showing  all 
activity  for  the  quarter;  and 

(c)  Other  whi^  applies  to  borrowers 
who  have  notes  or  bonds  specifying 
annual  or  semi-annual  payments  or 
have  a  repajrment  schedule  are  issued 
bills  on  the  dates  and  in  the  amounts 
stated  in  the  note  or  bond. 

§  1 785.52  Computing  poriodic 
installntonts. 

(a)  Level  debt  service  installments. 

The  installment  amount  on  REA,  RTB 
and  FFB  notes  is  computed  by  FFB  or 
REA  as  of  the  basis  date.  When 
applicable,  the  unpaid  principal  balance 
as  of  the  basis  date  is  multiplied  by  the 
amortization  rate  stated  in  ^e  note  to 
determine  the  installment.  The 
installment  includes  current  interest 
and  the  amortization  of  principal.  The 
amount  of  the  installment  for  notes 
issued  by  electric  borrowers  will  be 
increased  for  the  appropriate  number  of 
periods  when  a  deferment  of  payments, 
allowed  under  section  12  of  the  RE  Act 
(7  U.S.C.  901  et  seq.),  for  energy 
resource  conversation  occurs.  The 
installment  will  revert  to  the  original 
amoimt  when  the  deferred  amoimt  has 
been  repaid. 

(b)  Level  principal  installments.  The 
installment  amount  on  FFB,  RED  and 
REA  notes  is  computed  as  of  the  basis 
date.  To  arrive  at  the  periodic 
installment  necessary  to  fully  amortize 
the  principal  by  the  maturity  date,  the 
unpaid  principal  balance  as  of  the  basis 
date  is  divided  by  the  number  of 
repayment  periods  through  the  maturity 
date  of  the  note.  Level  principal 
installments,  along  with  accrued 
interest  on  the  unpaid  balance,  must  be 
paid  monthly  or  quarterly,  as 
applicable.  Interest  does  not  accrue  on 
R&  notes  as  they  are  non-interest 
bearing. 

(c)  Graduated  principal  installments. 
The  installment  amount  on  FFB  notes 
changes  after  one-third  of  the 
repayments  have  been  made.  The 
amount  of  each  of  the  first  one-third  (oi 
the  nearest  number  of  jpayments  that 
rounds  to  one-third)  of  the  total  number 
of  principal  payments  must 
substantially  equal  one-half  of  the 
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amount  of  each  of  the  remaining 
principal  payments.  Ckaduated 
quarterly  paymmits  of  principal,  along 
with  accrued  interest  on  the  unpaid 
balance,  must  be  paid  on  each  payment 
date. 

S '*785.53  Computation  of  intaraat  and 
principal  duo. 

(a)  Current  interest.  (1)  Interest  on 
R^,  RTB  and  RCDF  notes  is  computed 
on  the  unpaid  prindped  balance  for  the 
actual  number  of  days  the  balance  is 
outstanding.  Interest  on  advances  in  the 
prebasis  period,  made  in  the  month 
billed,  will  not  be  included  in  the 
current  bill  but  will  be  included  in  the 
next  bill  for  the  total  number  of  days 
outstanding  horn  the  date  of  the 
advance  to  the  billing  date; 

(2)  An  interest  cremt  is  allowed  for 
early  payments  and  additional  interest 
is  charged  for  late  payments.  Interest 
adjustments  for  early  or  late  payments 
are  reflected  in  the  next  billing.  Interest 
credit  or  additional  interest  charged  is 
not  made  on  final  payments  of  $1  or 
less; 

(3)  RED  notes  require  the  borrower  to 
pay  a  late  charge  on  any  payment  not 
made  within  ten  (10)  days  of  the  due 
date  of  the  bill.  This  late  charge  is 
submitted  on  a  separate  billing; 

(4)  Interest  on  notes  is  computed 
on  the  impaid  principal  balance  for  the 
actual  niunber  of  days  the  balance  is 
outstanding.  Interest  credit  is  not 
allowed  for  early  payments; 

(5)  Interest  on  accounts  receivable  is 

computed:  _ 

(i)  For  guaranteed  payments  on  FFB 
notes  dated  prior  to  September  1, 1987, 
on  the  amount  paid  to  the  lender  by 
REA  for  the  actual  number  of  days  the 
payment  is  outst£mding  at  the  same 
interest  rate(s)  as  the  related  FFB 
advances(s);  and 

(ii)  For  guaranteed  payments  on  FFB 
notes  executed  subsequent  to  September 
1, 1987,  at  a  rate  of  IVt  times  the  rate 

to  be  determined  by  the  U.S.  Treasury 
taking  into  consideration  the  prevailing 
maricet  yield  on  the  remaining  matiirity 
of  the  most  recently  auctioned  13-week 
United  States  Treastuy  Bills.  This  rate  is 
reestablished  every  13  weeks  and 
applies  to  the  adjusted  principal  balance 
outstanding,  which  includes  accrued 
unpaid  interest  as  of  that  date.  Except 
for  balances  of  $1  or  less,  interest  cr^it 
is  given  and  additional  interest  is 
charged  for  early  or  late  payments. 

(b)  Principal.  (1)  For  level  debt  service 
notes,  the  interest  computed  in 
accordance  with  paragraph  (a)(1)  or 

(a)(2)  of  this  section  ^ali  not  exceed  the 
interest  due  for  the  installment  period, 
and  is  subtracted  fiom  the  installment  to 
determine  the  principal  due. 


(2)  For  level  principal  and  graduated 
principal  notes,  the  amount  of  the 
installment  is  the  amount  of  principal 
due. 

(c)  Accumulated  interest  due  is  the 
amount  of  the  installment  established 
for  this  interest. 

S  1785.54  Types  of  bills. 

(a)  Periodic  debt  service  bills  are  sent 
to  borrowers  approximately  15  days 
before  the  due  date.  Amounts  shown  on 
the  bill  represent  a  consolidation  of 
amounts  due  on  all  notes  (see 

§  1785.51(a)(b)  and  (c)).  Accounts  which 
have  not  reached  their  maturity  date, 
but  whose  outstanding  balance  will  be 
paid  upon  receipt  of  the  payment  due 
will  have  a  notation  on  the  Dill  stating 
that  "PAYMENT  OF  THIS  BILL  WILL 
PAY  IN  FULL  ACCXDUNT(S)  (account 
numberf*. 

(b)  Maturity  bills  identify  accounts 
reaching  the  maturity  date  and  are  for 
principal  and/or  accumulated  interest 
outstanding  balances  and  current 
interest  if  any.  REA,  RTB  and  RQDF 
maturity  bills  are  sent  to  borrowers 
approximately  30  days  before  the 
maturity  date.  The  maturity  bill  has  a 
notation  stating  ‘TAYMENT  OF  THIS 
MATURITY  BILL  WILL  PAY  IN  FULL 
ACCOUNT  (account  numberf'.  FFB 
maturity  bills  are  sent  about  14  days 
before  the  mahirity  date  and  have  the 
following  notations:  "IF  MATURITY 
DATE  IS  TO  BE  EXTENDED,  PAY 
INTEREST  ONLY”  (used  when 
principal  payments  have  not  begun)  and 
"A  MINIMUM  PAYMENT  OF  $ 

(amount)  REQUIRED”  (only  used  when 
principal  payments  have  b^un). 

(c)  Supplemental  bills  are  for  amounts 
due  in  addition  to  the  borrower’s 

eriodic  d^t  service  bill  or  maturity 
ill.  The  reason  for  the  billing  is  noted 
on  the  supplemental  bill.  Supplemental 
bills  are  mailed  to  FFB  borrowers  when 
the  extension  of  the  maturity  date 
occurs  in  the  month  in  whi^  a  regular 
quarterly  installment  is  due,  and  the 
maturity  date  is  not  the  quarterly  due 
date.  The  bill  covers  ourrent  interest  due 
from  the  extension  date  through  the  end 
of  the  billing  period  at  the  new  interest 
rate.  Supplemental  bills  are  also  sent  to 
REA  and  RTB  borrowers  for  amounts 
due  on  advances  made  in  the  month  an 
account  enters  the  principal  repayment 
period,  if  the  month  is  a  billing  month 
and  the  debt  service  bills  have  been  sent 
to  the  borrower  before  the  advance. 

(d)  Fee  bills  are  for  an  amount  of  one 
one-thousandth  of  one  percent  (0.00001) 
per  year  of  the  amount  outstanding  as  of 
December  31  on  FFB  notes,  or  FFB 
amended  notes,  dated  after  October  J, 

1 983.  The  fee  bills  are  sent  to  FFB 
borrowers,  on  March  31  of  each  year,  or 


if  that  day  is  not  a  business  day,  the  first 
business  day  thereafter. 

§  1785.55  FFB  maturity  data  extensions. 

(a)  Regular  extensions  of  short-term 
maturity  date — (1)  Notification  to 
borrower.  REA  will  mail  an  original  and 
one  copy  of  a  maturity  date  extension 
letter  to  the  borrower  approximately  60 
days  before  the  short-term  maturity  date 
of  an  advance. 

(2)  Borrower  notification  to  REA.  The 
borrower  will  complete  the  extension 
letter,  and  return  the  original  copy  to 
reach  REA  at  least  10  days  before  the 
maturity  date. 

(b)  Early  maturity  extension  of  short¬ 
term  maturity  date.  (1)  A  borrower  may 
request,  as  specified  in  the  note,  an 
early  matiuity  extension  of  any  FFB 
advance  with  a  short-term  maturity  date 
to  a  long-term  maturity  date.  Approval 
of  the  appropriate  REA  regional  director 
will  be  obtained  before  the  request  is 
forwarded  by  REA  to  FFB.  FFB  will  treat 
an  early  maturity  extension  as  a 
prepayment  for  purposes  of  computing 

a  price.  Therefore,  in  consideration  of 
such  an  extension,  FFB  will  require  a 
borrower  to  pay  an  amount  representing 
the  sum  of: 

(1)  The  difference  between  the  amount 
of  the  advance  being  extended,  and  a 
price  on  such  advance  which  will  result 
in  a  yield  (based  on  a  quarterly  rate)  for 
a  period  from  the  date  of  early  maturity 
extension  to  the  stated  maturity  date 
equal  to  the  U.S.  Treasury  new  issue 
rate  for  a  comparable  period.  The  price 
will  be  computed  by  FFB  using  the 
Treasury  New  Issue  Yield  Curve  as  of 
the  close  of  business  2  days  prior  to  the 
extension  date  (if  the  price  is  less  than 
the  face  amount,  the  difference  will  be 
applied  against  accrued  interest);  and 

(ii)  Accrued  interest  on  the  advance  to 
the  effective  date  of  the  extension; 

(2)  Since  the  exact  amount  to  be  paid 
to  FFB  pursuant  to  paragraph  (b)(1)  of 
this  section  is  not  known  until  the  day 
before  the  effective  date  of  an  extension, 
REA  will  notify  the  borrower  by 
telephone  of  t^  amoimt  to  be  paid.  If 
the  calculation  in  paragraph  (b)(1)  of 
this  section  results  in  a  discount  that 
exceeds  the  accrued  interest,  REA  will 
return  the  net  amount  to  the  borrower. 
All  payments  must  be  transferred  to 
REA  on  or  before  the  extension  date  via 
electronic  funds  transfer. 

$§1785.56-1785.99  [Raaarvad] 

Subpart  C — Application  of  Paymarrta 

$1785.100  GanaraL 

(a)  REA  and  RTB  loan  contracts, 
amending  loan  contracts  or  amendments 
to  loan  contracts,  for  loans  approved 
after  December  31, 1980,  require 
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borrowers  to  make  debt  service 
payments  exceeding  $10,000  by 
electronic  funds  transfer  utilizing  the 
Treasury  Fedwire  Deposit  System  (FDS). 
Borrowers  may  transfer  funds 
electronically  utilizing  the  Automated 
Clearance  House  (ACH)  system  in  lieu 
of  the  FDS  if  th^  chooM,  so  long  as 
their  payments  do  not  exceed  $100,000 
per  month.  Information  about  the 
electronic  funds  transfer  can  be 
obtained  from  the  Director,  Financial 
Operations  Division,  room  2001 — South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500.  FFB  and  RED  ^rrowers  are  also 
required  to  make  debt  service  payments 
by  electronic  funds  transfer  (31  IJ.S.C 
321,  3301,  3302  and  3720). 

(b)  Borrowers  will  be  givrni  credit  for 
their  payment  as  of  the  date  checks  are 
received  or  electronically  transferred 
funds  are  credited  to  REA. 

i  1785.101  Payments  for  amounts  billed. 

(a)  Payments  on  accounts  receivable 
amounts  and  REA,  RTB,  FFB  and  RCDF 
notes,  made  in  response  to  a  bill  will  be 
applied,  as  applicable,  in  the  following 
order,  beginning  with  the  oldest  note: 

(1)  First  late  charges;  then 

(2)  To  premium;  then 

(3)  To  current  interest  due  on  all 
notes;  then 

(4)  To  accumulated  interest  due;  then 

(5)  To  principal  due  on  all  notes;  then 

(6)  To  the  cu^on  of  credit  accoimt 
(REA  notes  only);  and  then 

(7)  To  fees  due. 

(b)  REA  electric  borrowers  who  have 
an  Energy  Resources  Conservation 
Agreement  (ERC)  can  defer  principal 
payments  by  deducting  amoimts  equal 
to  the  ERC  loans  made  to  their 
consumers.  The  amount  deducted  will 
not  exceed  the  amount  stated  in  the  ERC 
agreement.  The  installment  on  notes 
which  have  principal  payments  deferred 
will  be  increased  by  an  amount 
sufficient  to  amortize  the  deferred 
principal  and  interest  over  the  period 
stated  in  the  ERC  agreement.  At  the  end 
of  the  deferment  period,  the  installment 
will  be  reduced  by  the  amount  of  the 
increase. 

(c)  Payments  on  RED  notes  are 
applied  to  principal  due. 

(d)  Payments  on  restructured  notes 
will  be  applied  as  specified  in  the 
restructure  agreement;  or,  if  the 
agreement  does  not  so  specify, 
payments  will  be  appli^  in  accordance 
with  paragraph  (a)  of  this  section. 

§1785.102  OverpaymenU,  prepaymenU 
and  special  payments. 

(a)  Overpayments  of  an  REA  bill  will 
be  applied  to  the  borrower’s  cushion  of 
credit  account.  RTB,  RCDF,  RED  or  FFB 


borrowers  are  crartacted  by  REA  to 
determine  the  disposition  of  the 
overpayment. 

(bj  Prepayments  will  be  applied  as 
follows: 

(1)  I^A,  RCDF  and  RED  prepayments 
will  be  applied  to  the  prindpal 
outstanding  on  the  Dote(s)  identified  by 
the  borrower.  If  the  prepayment  results 
in  an  accoimt  being  paid  in  foil,  a 
payment  of  Interest  accrued  to  the 
payment  date  must  be  made; 

(2)  RTB  prepayments  are  applied 

directly  to  the  note(s)  identifi^  by  the 
borrower.  There  is  a  prepayment 
premium  which  is  explained  in  the  RTB 
note; _ 

(3)  FFB  prepayments  of  any  advance 
with  a  short-term  maturity  date  (2  to  7 
years)  can  be  prepaid  either  in  whole  or 
in  part  at  any  time  before  the  maturity 
date.  Approval  of  the  appropriate  REA 
regional  director  must  be  obtained 
before  the  request  is  forwarded  to  FFB 
for  concurrence.  In  consideration  for 
accepting  the  prepayment.  FFB  requires 
a  borrower  to  pay  an  amount 
representing  the  sum  of: 

(i)  The  ditference  between  the  face 
amount  of  the  advance  being  prepaid, 
and  a  price  on  such  advance  which  will 
result  in  a  yield  for  a  period  from  the 
date  of  prepayment  to  the  stated 
maturity  date  equal  to  the  U.S.  Treasury 
new  issue  rate  for  a  comparable  period. 
The  price  will  be  computed  by 

using  market  yields  on  U.S  Treasury 
securities  as  of  the  close  of  business  2 
days  prior  to  the  prepayment  date  (if  the 
price  is  less  than  the  face  amount,  the 
difierence  will  be  applied  against 
accrued  interest),  a^ 

(ii)  Accrued  interest  on  the  advance  to 
the  date  of  the  prepayment; 

(4)  Prepayment  of  principal  of  any 
FFB  long-term  advance  on  notes 
executed  prior  to  January  1, 1983,  may 
be  made  prior  to  12  years  after  the  end 
of  the  calendar  year  in  which  the 
advance  was  made.  The  borrower  will 
be  required  to  pay  a  sum  equal  to  the 
total  of  accrued  interest  from  the  last 
payment  date  through  the  date  of 
prep^ment  plus  the  higher  of: 

(0  The  principal  being  prepaid  plus 
an  amount  equal  to  one  100  percent  of 
the  amount  of  interest  for  one  year  on 
the  prepaid  principal;  or 

(iri  A  price  whicm  would,  if  such 
advance  were  purchased  and  held  to  the 
maturity  thereof,  produce  a  yield  to  the 
purchaser  for  the  period  from  the  date 
of  prepayment  to  the  maturity  thereof 
equal  to  the  interest  rate  which  would 
be  set  on  a  loan  from  the  Secretary  of 
the  Treasury  to  the  FFB  to  finance  an 
advance  having  a  payment  schedule 
identical  to  the  advance.  Such 
prepayment  price  riiall  be  calculated  by 


the  FFB  as  of  the  close  of  business  2 
business  days  {nior  to  the  date  of  such 
prepayment  using  standard  U.S. 

Treasury  Department  calculation 
methods.  Provisions  for  making 
prepayments  and  prepayment  premiums 
are  set  forth  in  paragraph  9  of  the  FFB 
note  dated  prior  to  January  1, 1983. 

Notes  executed  subsequent  to  December 
31, 1982,  may  be  prepdd  at  any  time 
(see  paragraph  (b)(3)  of  this  section). 

The  provisions  for  making  prepayments 
and  prepayment  premiums  are  set  forth 
in  the  FFB  Note; 

(5)  Since  the  exact  amount  to  be  paid 
to  Fra  is  not  known  until  the  day  tefore 
the  effective  date  of  a  prepayment,  REA 
will  notify  the  borrower  by  telephone  of 
the  amount  to  be  paid.  All  payments 
must  be  transferr^  to  REA  on  or  before 
the  prepayment  date  via  electronic 
fun^  transfer,  and 

(c)  Special  payments  representing 
proceeds  from  the  sale  of  property,  and 
special  payments  made  under  a  loan 
contract  or  mortgage  provision  will  be 
applied  as  agreed  upcm  by  REA  and  the 
borrower.  It  is  the  responsibility  of 
borrowers  with  concurrent  loans  to 
apportion  and  remit  ail  repayments  in 
accordance  with  the  terms  of  the 
common  mortgage. 

§§1785.103-1785.148  [Reeerved] 

Subpart  D — Cushion  of  Credit  Account 
Computations  and  Procaduraa 

§1785.150  Generef. 

This  subpart  sets  forth  policies  and 
procedures  of  the  REA  cushion  of  credit 
payments  program.  The  cushion  of 
cr^it  payments  program  will  be 
maintained  only  for  insured  loans 
evidenced  by  obligations  of  the  RETRF. 
A  subaccount,  known  as  the  “Rural 
Economic  Development  Subaccount”,  is 
established  within  the  RETRF  for 
purposes  of  promoting  rural  economic 
development.  This  subaccount  will  be 
used  to  provide  rural  economic 
development  grants  and  zero-interest 
loans  to  borrowers  under  the  RE  Act  (7 
U.S.C.  901  et  seq.). 

§  1785.151  Assets  of  the  subaccount 

The  assets  of  the  subaccount  will  be 
determined  by  crediting,  on  a  monthly 
basis,  the  sum  of  the  foliounng; 

(a)  The  result  obtained  by  multiplying 
the  outstanding  cushion  of  credit 
payments  and  the  advance  payments  by 
the  difierence  converted  on  a  monthly 
basis,  between  the  average  weighted 
interest  rate  paid  on  outstanding 
certificates  of  beneficial  ownership 
issued  by  the  RETRF  and  the  5  percent 
rate  of  interest  provided  to  borrowers  on 
cushion  of  credit  payments;  plus 
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(b)  The  repayment  of  loans  made 
pursuant  to  section  313  of  the  RE  Act; 
plus 

(c)  Other  sources  as  provided  by 
Congress. 

§  1 785.1 52  Establishing  an  REA  cushion  of 
crsdit  payment  account 

A  cushion  of  credit  account  will  be 
automatically  established  by  REA  for 
each  borrower  who  makes  a  payment 
after  October  1, 1987,  in  excess  of 
amounts  then  due  on  an  REA  note.  This 
account  will  bear  interest  at  a  rate  of  5 
percent  per  annum.  All  payments  on 
REA  notes  which  are  in  excess  of 
required  payments  and  not  otherwise 
designated  by  the  borrower  will  be 
deposited  in  the  borrowers’  cushion  of 
cr^it  account.  Payments  received  in  the 
month  in  which  an  installment  is  due 
will  be  applied  to  the  installment  due. 
However,  if  the  regular  installment 
payment  is  receiv^  at  a  later  date  in  the 
month,  the  first  payment  received  will 
be  applied  retroactively  to  a  cushion  of 
credit  account  and  the  second  will  be 
applied  to  the  installment  due. 

f  1785.153  Cushion  of  credit  payment 
account  computations. 

(a)  Payments.  Cushion  of  credit 
payments  are  credited  to  the  borrowers’ 
cushion  of  credit  accounts. 

(b)  Interest.  Interest  at  the  rate  of  5 
percent  per  annum  will  be  credited  on 
a  quarterly  basis  to  cushion  of  credit 
accounts.  Interest  earned  will  appear  as 
a  reduction  of  the  interest  billed  on  the 
borrower’s  REA  notes  and  will  be 
separately  shown  on  the  bill. 

f  1 785.1 54  Application  of  RETRF  cushion 
of  credit  payments. 

(a)  If  a  maturing  installment  on  an 
REA  note  or  a  note  which  has  been 
guaranteed  by  REA  is  not  paid  by  its 
due  date,  funds  will  be  withdrawn  ftnm 
the  borrower’s  cushion  of  credit  account 
and  applied  as  of  the  installment  due 
date  loginning  with  the  oldest  notes  as 
follows: 

(1)  To  late  charges,  if  any;  then 

(2)  To  current  interest  due  on  all 
notes;  then 

(3)  To  the  accumulated  interest  due, 
if  any,  on  all  notes;  and  then 

(4)  To  the  principal  due  on  all  notes. 

(b)  A  borrower  may  reduce  the 
balance  of  its  cushion  of  credit  accoimt 
only  if  the  amount  obtained  from  the 
reduction  is  used  to  make  scheduled 
payments  on  loans  made  or  guaranteed 
under  the  RE  Act. 


if  1785.158-1785.189  [RmmvmI] 

Subpart  E— Statements  Furnished 
Borrowers  and  CPA’s 

f  1785.200  Statement  of  Interest  and 
prirtcipai  due. 

(a)  A  Statement  of  Interest  and 
Principal  Due  (bill)  is  mailed  to 
borrowers  for  amounts  due  on 
outstanding  balances  of  REA,  RTB,  FFB, 
RCDF  and  accoimts  receivable 
approximately  2  weeks  before  the  due 
date.  The  bill  shows  the  due  date, 
principal  due,  interest  due  and,  interest 
credit  on  overdue  amount,  if  any. 

(b)  An  amortization  schedule  will  be 
mailed  to  RED  borrowers  before  the 
principal  repayment  period  begins.  'This 
schedule  will  take  the  place  of  periodic 
bills. 

f  1 785.201  Statement  of  loan  account  and 
tranaactiona. 

A  statement  of  loan  account  and 
transactions  is  mailed  to  REA,  RTB,  FFB 
and  RCDF  borrowers  at  the  end  of  a 
given  period,  usually  every  3  months. 
This  statement  shows  the  beginning 
balance,  transactions  for  the  period, 
amounts  billed  and  unpaid,  and  closing 
balances  for  each  account  and/or  note, 
using  transaction  codes  to  identify  the 
type  of  transaction.  These  statements  are 
mailed  to  borrowers  approximately  2 
weeks  after  the  end  of  the  cycle  quarter. 

{1785.202  Confirmation  schedulM. 

Confirmation  schedules,  as  of  the 
audit  date,  are  mailed  to  borrower’s 
certified  public  accountants  (CPA)  on 
record  with  REA.  This  schedule 
confirms  note  information  and 
outstanding  balances  for  each  account 
as  of  the  audit  date. 

1 1 785.203  FFB  maturity  axtanaion 
notifications. 

FFB  maturity  extension  notifications 
are  mailed  to  borrowers  approximately 
60  days  before  the  short-term  maturity 
date.  This  notification  gives  the 
borrower  information  on  the  advance 
maturity  and  states  options  for  the 
extension  of  the  advance. 

5 1 785.204  Interest  rats  notifications. 

(a)  Interest  rate  notifications  are 
mailed  to  FFB  borrowers  and  RTB 
borrowers  who  have  variable  interest 
rate  notes.  These  notifications  are  sent 
upon  computation  of  the  interest  rate 
and  include  interest  rate,  advance  or 
extension  date,  amount  of  advance  or 
extension,  and  account  number. 

(b)  If  the  FFB  advance  or  extension 
was  long-term  or  short-term  and  will 
reach  the  principal  repayment  period 
within  2  years  fi'om  the  date  of  the 
advance  or  prior  extension,  an 


amortization  installment  is  included  on 
the  notification. 

SS  1785.205— 1785.249  [Reserved] 

Subpart  F — Loan  Payments  and 
Statements 

if  1785.250-1785.257  [Reserved] 

1 1 785.258  Basis  dates  and  termination  of 
unadvanced  fund  commitments — electric. 

(a)  Termination  of  loan  fund 
advances.  Loan  contracts  or 
amendments  thereto  providing  for 
insured  loans  approved  by  the  REA 
Administrator  on  or  after  June  1, 1984, 
shall  provide  that  the  Government’s 
obligation  to  advance  insured  loan 
funds  pursuant  to  such  loan  contracts, 
as  amended,  will  terminate  without 
further  action  by  the  Government  after 
four  years  from  the  date  of  the  loan 
contract  or  the  most  recent  amendment 
thereto,  unless  the  REA  Administrator 
agrees,  in  writing,  to  an  extension  of  the 
obligation. 

(b)  Request  for  extension.  The  REA 
Administrator  may  agree  to  an  extension 
of  the  Government’s  obligation  to 
advance  loan  funds  if  the  borrower 
demonstrates  to  the  Administrator’s 
satisfaction  that  the  loan  funds  continue 
to  be  needed  for  approved  loan 
purposes  (i.e.,  facilities  included  in  an 
REA-approved  construction  workplan). 
To  apply  for  an  extension,  borrowers 
must  mail  to  the  appropriate  area  office, 
at  least  120  days  before  the 
Government’s  obligation  to  advance 
loan  funds  terminates,  the  following: 

(1)  A  certified  copy  of  a  board 
resolution  requesting  an  extension  of 
the  Government’s  obligation  to  advance 
loan  funds; 

(2)  Evidence  that  the  unadvanced  loan 
funds  continue  to  be  needed  for 
approved  loan  purposes;  and 

(3)  Notice  of  the  estimated  date  for  the 
completion  of  construction. 

(c)  Approval  of  extension.  If  the  REA 
Administrator  approves  a  request  for  an 
extension,  the  borrower  will  be  notified 
in  writing  of  the  extension  and  the 
terms  and  conditions  thereof. 

2.  The  authority  citation  for  part  1786 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq. 

3.  Subpart  A  of  part  1786  is  revised 
as  follows: 

PART  1786— PREPAYMENT  OF  REA 
GUARANTEED  AND  INSURED  LOANS 
TO  ELECTRIC  AND  TELEPHONE 
BORROWERS. 

Subpart  A— General 
1786.1  General  statement 
1786.2-1786.24  (Reserved) 
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Subpart  A — General 

§  1786.1  General  Statement. 

The  general  policies  and  procedures 
of  the  Rural  Electrification 
Administraticni  (REA),  the  Rxiral 
Telephone  Bank  (RTB)  and,  the  Federal 
Financing  Bank  (FFB)  regarding 
prepayments  provided  for  in  the  notes 
or  loan  contracts  can  be  fovind  in  7  CFR 
1710.110, 1719.54,  and  1785.102(b). 

§§1786.2-1786.24  [Reserved] 
***** 

Dated:  April  1, 1993. 

Robert  Petos, 

Acting  l/jider Secretary,  Small  Community 
and  Rural  Development. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 

Radiological  Criteria  for 
Decommiaaioning  of  NRC-Llcensed 
Facliitiea;  Workahop 

AGENCY:  Nuclear  Regulatory 
Commissicxi. 

ACTION:  Notice  of  workshop. 

SUtIMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  preparing  to 
initiate  an  enhanc^  participatory 
rulemaking  on  establishing  the 
radiological  criteria  for  the 
decommissioning  of  NRC-licensed 
facilities.  The  Commission  intends  to 
enhance  the  participation  of  affected 
interests  in  the  rulemaking  by  soliciting 
commentary  from  these  interests  on  the 
rulemaking  issues  before  the  staff 
develops  the  draft  proposed  rule.  The 
Commission  plans  to  conduct  a  series  of 
workshops  to  solicit  commentary  from 
affected  interests  on  the  fundamental 
approaches  and  issues  that  must  be 
addressed  in  establishing  the 
radiological  criteria  for 
decommissioning. 

DATES:  The  fifth  workshop  will  be  held 
in  Philadelphia,  Peimsylvania  on  April 
13  and  14, 1993  and  will  be  open  to  the 
public  April  13, 1993  from  9  a.m.  to 
5:45  p.m.;  April  14, 1993,  from  8:30  a.m. 
to  4  p.m.  In  addition,  the  staff  of  the 
Nuclear  Regulatory  Commission  and  the 
Environmental  Protection  Agency  will 
be  available  the  evening  before  the 
workshop,  Monday,  April  12, 1993, 
from  7  p.m.  to  9:30  p.m.  to  provide 
information  on  the  intent  and  format  of 
the  workshop  and  to  receive  comments 
from  membeie  of  the  public  who  may 
not  be  able  to  attend  ^e  workshop.  The 


workshop  agenda  also  provides  for 
schedule  opportunities  throughout  the 
workshop  for  the  public  to  comment  on 
the  rulemaking  issues  and  the  workshop 
discussions.  scheduled  public 
comment  periods  include:  12:15  p.m.— 
12:45  p.m.;  3:15  p.m.-3;30  p.m.;  and 
5:15  p.m.-5:45  p.m.  on  Tuesday,  April 
13;  and  10  a.m.-10:15  a.m.;  12  pjn.- 
12:30  p.m.;  and  2:45  p.m.-3:15  p.m.  on 
Wednesday,  April  14.  All  sessions  will 
be  held  at  the  Sheraton  Valley  Forge 
Hotel,  North  Gulph  Road  and  First 
Avenue,  King  of  Prussia,  Pennsylvania, 
215-337-2000. 

As  disctissed  later  in  this  notice,  the 
workshop  discussions  will  focus  on  the 
issues  and  approaches  identified  in  a 
Rulemaking  I^ues  Paper  prepared  by 
the  NRC  staff.  The  Commission  will 
accept  written  comments  on  the 
Rulemaking  Issues  Paper  from  the 
public,  as  well  as  from  workshop 
participants.  Written  comments  should 
be  submitted  by  May  28, 1993. 
ADDRESSES;  Send  written  comments  on 
the  Rulemaking  Issues  Paper  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville,  Maryland 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays.  The  Rulemaking 
Issues  Paper  is  available  from  Francis  X. 
Cameron  (See  ’‘FOR  FURTHER 
INFORMATION  CONTACT’). 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron.  Special  Counsel  for 
Public  Liaison  and  Waste  Management, 
Office  of  the  General  Coimsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Telephone: 
301-504-1642. 

SUPPLEMENTARY  ^FORMATION: 
Background 

The  NRC  has  the  statutory 
responsibility  for  protection  of  health 
and  safety  related  to  the  use  of  source, 
byproduct,  and  special  nuclear  material 
under  the  Atomic  Energy  Act.  The  NRC 
believes  that  one  portion  of  this 
responsibility  is  to  ensure  the  safe  and 
timely  decommissioning  of  nuclear 
facilities  which  it  licenses  and  to 
provide  guidance  to  licensees  on  how  to 
plan  for  and  prepare  their  sites  for 
decommissioning.  Once  licensed 
activities  have  ceased,  licensees  are 
required  to  decommission  their  facilities 
so  that  their  licenses  may  be  terminated. 
TTiis  requires  that  the  radioactivity  in 
land,  groimdwater,  buildings,  and 
equipment  resulting  from  the  lironsed 
operation  be  reduc^  to  levels  that 
allow  the  property  to  be  released  for 
unrestricted  use.  Licensees  must  then 


demonstrate  that  all  facilities  have  been 
properly  decontaminated  and  that 
radioactive  material  has  been 
transferred  to  authorized  recipients. 
Confirmatory  surveys  are  conducted  by 
NRC,  where  appropriate,  to  verify  that 
sites  meet  NRC  radiological  criteria  for 
decommissioning. 

'The  types  of  nuclear  fuel  cycle  ■ 
facilities  that  will  require 
decommissioning  indude  nudear 
power  plants;  non-power  (research  and 
test)  reactors;  fuel  fabrication  plants, 
uranium  hexafluoride  production 
plants,  and  independent  spent  fuel 
storage  installations.  In  addition  there 
are  currently  about  24,000  materials 
licensees.  About  one  third  of  these  are 
NRC  licensees,  while  the  remainder  are 
licensed  by  Agreement  States  acting 
under  the  authority  of  the  Atomic 
Energy  Act,  section  274.  These  licensees 
include  universities,  medical 
institutions,  radioactive  source 
manufacturers,  and  companies  that  use 
radioisotopes  for  industrial  purposes. 
About  50%  of  NRC’s  7,500  materials 
licensees  use  either  sealed  radioactive 
sources  or  small  amounts  of  shmt-lived 
radioactive  materials.  Decommissioning 
of  these  fadlities  should  be  relatively 
simple  because  there  is  usually  little  or 
no  residual  radioactive  contamination. 
Of  the  remaining  50%,  a  small  number 
(e.g.  radioactive  source  manufacturers, 
ramopharmaceutical  producers,  and 
radioactive  ore  processors)  conduct 
operations  that  could  produce 
substantial  radioactive  contamination  in 
portions  of  the  facility.  These  facilities, 
like  the  fuel  cycle  facilities  identified 
above,  must  be  decontaminated  before 
they  can  be  safely  released  for 
unrestricted  use. 

Several  hundred  NRC  and  Agreement 
State  licenses  are  terminated  each  year. 
The  majority  of  these  licenses  involve 
limited  operations,  produce  little  or  no 
radioactive  contaminaticm,  and  do  not 
present  complex  decommissioning 
roblems  or  potential  risks  to  public 
ealth  or  the  environment  firom  residual 
contamination.  However,  as  the  nuclear 
industry  matures,  it  is  expected  that 
more  and  more  of  the  larger  nuclear 
facilities  that  have  been  operating  for  a 
number  of  years  will  reach  the  end  of 
their  useful  lives  and  be 
decommissioned.  Therefore,  both  the 
number  and  complexity  of  fadlities  that 
will  require  decommissioning  is 
expected  to  increase. 

ITie  Commission  believes  that  there  is 
a  need  to  incorporate  into  its  regulations 
radiological  criteria  for  termination  of 
licenses  and  release  of  land  and 
structures  for  umestricted  use.  The 
intent  of  this  action  would  be  to  provide 
a  clear  and  consistent  regulatmy  oasis 
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for  determining  the  extent  to  which 
lands  and  structures  must  be 
decontaminated  before  a  site  can  be 
decommissioned.  The  Commission 
beUeves  that  inclusion  of  criteria  in  the 
reflations  would  result  in  more 
efficient  and  consistent  licensing 
actions  related  to  the  numerous  and 
fiequently  complex  site 
decontamination  and  decommissioning 
activities  anticipated  in  the  future.  A 
rulemaking  effort  would  also  provide  an 
opportimity  to  reassess  the  basis  for  the 
residual  contamination  levels  contained 
in  existing  guidance  in  light  of  changes 
in  basic  radiation  protection  standaids 
and  decommissioning  exp>erience 
obtained  during  the  past  15  years. 

The  new  criteria  would  apply  to  the 
decommissioning  of  power  reactors, 
non-power  reactors,  mel  reprocessing 
plants,  fuel  fabrication  plants,  uranium 
hexafluoride  production  plants, 
independent  spent  fuel  storage 
installations,  and  materials  licenses. 

The  criteria  would  apply  to  nuclear 
faciUties  that  operate  through  their 
normal  lifetime,  as  well  as  to  those  that 
may  be  shut  down  prematurely.  The 
proposed  criteria  would  not  apply  to 
uranium  (other  than  source  material) 
mines  and  mill  tailings,  high-level  waste 
repositories,  or  low-level  waste  disposal 
facilities. 

Until  the  new  criteria  are  in  place,  the 
Commission  intends  to  proceed  with  the 
decommissioning  of  nuclear  facilities  on 
a  site-specific  basis  as  the  need  arises 
considering  existing  criteria.  Case  and 
activity-specific  risk  decisions  will 
continue  to  be  made  as  necessary  during 
the  pendency  of  this  process. 

The  Enhanced  Participatory 
Rulemaking 

The  Commission  believes  it  is 
desirable  to  provide  for  early  and 
comprehensive  input  from  ^ected 
interests  on  important  public  health  and 
safety  issues,  such  as  the  development 
of  radiological  criteria  for 
decommissioning.  Accordingly,  the 
Commission  is  initiating  an  enhanced 
participatory  rulemaking  to  establish 
these  criteria.  The  objective  of  the 
rulemaking  is  to  enhance  the 
participation  of  affected  interests  in  the 
rulemaking  by  soliciting  commentary 
from  these  interests  on  the  rulemaking 
issues  before  the  NRC  stafi  develops  the 
draft  proposed  rule.  The  NRC  stafl  will 
consider  this  commentary  in  the 
development  of  the  draft  proposed  rule, 
as  well  as  document  how  these 
comments  were  considered  in  arriving 
at  a  regulatory  approach.  The 
Commission  believes  that  this  will  be  an 
effective  method  for  illuminating  the 
decision  mwlcing  process  on  complex 


and  controversial  public  health  and 
safety  issues.  This  approach  will  ensure 
that  the  important  issues  have  been 
identified;  will  assist  in  identifying 
potential  information  gaps  or 
implementation  problems;  and  will 
facilitate  the  development  of  potential 
solutions  to  address  the  concerns  that 
affected  interests  may  have  in  regard  to 
the  rulemaking. 

The  early  involvement  of  affected 
interests  in  the  development  of  the  draft 
proposed  rule  will  be  accomplished 
through  a  series  of  workshops.  A 
workshop  format  was  selected  because 
it  will  provide  representatives  of  the 
affected  interests  with  an  opportunity  to 
discuss  the  rulemaking  issues  with  one 
another  and  to  question  one  another 
about  their  respective  positions  and 
concerns.  Although  the  workshops  are 
intended  to  foster  a  clearer 
understanding  of  the  positions  and 
concerns  of  the  affected  interests,  as 
well  as  to  identify  areas  of  agreement 
and  disagreement,  it  is  not  the  intent  of 
the  worluhop  process  to  attempt  to 
develop  a  consensus  agreement  on  the 
rulemaking  issues.  In  addition  to  the 
commentary  from  the  workshop 
participants,  the  workshops  will  be 
open  to  the  public  and  the  public  will 
be  provided  with  the  opportimity  to 
comment  on  the  rulemaldng  issues  and 
the  workshop  discussions  at  discrete 
intervals  during  the  workshops. 

The  workshops  were  initially 
announced  in  the  Federal  Register  on 
December  11. 1992  (57  FR  58727).  The 
complete  schedule  for  the  workshops  is: 
January  27  and  28,  Chicago,  Illinois. 

1993. 

February  23  and  24,  San  Francisco,  Cali- 

1993.  fbmia. 

March  12  and  13,  Boston,  Massachu- 

1993.  setts. 

March  23  and  24,  Dallas,  Texas. 

1993. 

April  13  and  14,  Philadelphia,  Penn- 

1993.  sylvania. 

April  29  and  30,  Atlanta,  Georgia. 

1993. 

May  6  and  7, 1993  ...  Washington,  DC. 

The  normal  process  for  conducting 
Commission  rulemakings  is  NRC  staff 
development  of  a  draft  proposed  rule  for 
Commission  review  and  approved, 
publication  of  the  propos^  rule  for 
public  comment,  consideration  of  the 
comments  by  the  NRC  staff,  and 
preparation  of  a  draft  final  rule  for 
Commission  approval.  In  the  enhanced 
participatory  rulemaking,  not  only  will 
comments  be  solicited  before  the  NRC 
staff  prepares  a  draft  proposed  rule,  but 
the  mechanism  for  soliciting  these  early 
comments  will  also  provide  an 
opportunity  for  the  affected  interests 
and  the  NRC  staff  to  discuss  the  issues 


with  each  other,  rather  than  relying  on 
the  traditional  one-to-one  wTitten 
correspondence  with  the  NRC  staff. 

After  Commission  review  and  approval 
of  the  draft  proposed  rule  that  is 
developed  using  the  workshop 
commentary,  the  general  process  of 
issuing  the  proposed  rule  for  public 
comment,  NRC  staff  evaluation  of 
comments,  and  preparation  of  a  draft 
final  rule  for  Commission  approval,  will 
occur. 

Participants 

In  order  to  have  a  manageable 
discussion  among  the  workshop 
participants,  the  number  of  participants 
in  each  workshop  must  be  limited. 

Based  on  discussions  with  experts  on 
workshop  facilitation,  the  NRC  staff 
believes  that  the  optimum  size  of  the 
workshop  groups  is  fifteen  to  twenty 
participants.  Due  to  differing  levels  of 
interest  in  each  region,  the  actual 
number  of  participants  in  any  one 
workshop,  as  well  as  the  number  of 
participants  that  represent  a  particular 
interest  in  any  one  workshop,  may  vary. 
Invitations  to  attend  the  workshops  will 
be  extended  by  the  NRC  staff  using 
several  selection  criteria.  First,  to  ensure 
that  the  Commission  has  the  benefit  of 
the  s|}ectrum  of  viewpoints  on  the 
issues,  the  NRC  staff  is  attempting  to 
achieve  the  participation  of  the  full 
range  of  interests  that  may  be  affected 
by  the  rulemaking.  The  NRC  staff  has 
identified  several  general  interests  that 
will  be  used  to  select  specific  workshop 
participants — state  governments,  local 
governments,  tribal  governments, 
Federal  agencies,  citizens  groups, 
nuclear  utilities,  fuel  cycle  facilities, 
and  non-fuel  cycle  facilities.  In  addition 
to  these  interests,  the  staff  also  plans  to 
invite  representatives  from  the 
contracting  industry  that  performs 
decommissioning  work  and 
representatives  ^m  professional 
societies,  such  as  the  Health  Physics 
Society  and  the  American  Nuclear 
Society.  The  NRC  anticipates  that  most 
of  the  peirticipants  will  1m 
representatives  of  organizations. 
However,  it  is  also  possible  that  there 
may  be  a  few  participants  who,  because 
of  their  expertise  and  influence,  will 
participate  without  any  organizational 
affiliation. 

The  second  selection  criterion  is  the 
ability  of  the  participant  to 
knowledgeably  discuss  the  full  range  ot 
rulemaking  issues.  The  NRC  staff  wishes 
to  ensure  &at  the  workshops  will  elicit 
informed  discussions  of  options  and 
approaches,  and  the  rationale  for  those 
options  and  approaches,  rather  than 
simple  statements  of  opinion.  The  NRC 
sta^s  identification  of  potential 
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participants  has  been  based  on  an 
evaluation  of  such  factors  as  the  extent 
of  a  potential  participant’s  experience 
with  a  broad  range  of  radiation 
protection  issues  and  types  of  nuclear 
facibties,  specific  experience  with  the 
decommissioning  issue,  and  the  extent 
of  a  potential  participant’s  substantive 
comment  and  participation  on  previous 
Commission  regulatory  or  licensing 
actions. 

The  third  criterion  emphasizes 
participation  horn  organizations  within 
the  region  encompassed  by  the 
workshop.  As  much  as  practicable, 
those  organizations  that  primarily 
operate  within  the  region,  as  opposed  to 
regional  units  of  national  organizations, 
will  have  priority  in  terms  of 
participating  in  the  corresponding 
regional  workshops.  Organizations  with 
a  national  standing  will  be  part  of  the 
"national”  workshop  to  be  held  in 
Washington,  DC. 

Workshop  Format 

To  assure  that  each  workshop 
addresses  the  issues  in  a  consistent 
manner,  the  workshops  will  have  a 
common  pre-defined  scope  and  agenda 
focused  on  the  Rulemaking  Issues  Paper 
discussed  below.  However,  the 
workshop  format  will  be  sufficiently 
flexible  to  allow  for  the  introduction  of 
any  additional  issues  that  the 
participants  may  want  to  raise.  At  each 
workshop,  the  NRC  staff  will  begin  each 
discussion  period  with  a  brief  overview 
of  the  rulemaking  issues  to  be  discussed 
and  the  remainder  of  the  workshop  will 
be  devoted  to  a  discussion  of  the  issues 
by  the  participants.  The  workshop 
commentary  will  be  transcribed  and 
made  available  to  participants  and  to 
the  public. 

Personnel  horn  The  Keystone  Center, 
a  nonprofit  organization  located  in 
Keystone,  Colorado,  will  serve  as 
neutral  facilitators  for  each  workshop. 
The  facilitators  will  chair  the  workshop 
sessions  and  ensure  that  participants  are 
given  an  opportunity  to  express  their 
viewpoints,  assist  participants  in 
articulating  their  interests,  ensure  that 
participants  are  given  the  opportunity  to 
question  each  other  about  their 
respective  viewpoints,  and  assist  in 
keeping  the  discussion  moving  at  a  pace 
that  will  allow  all  major  issue  areas  to 
be  addressed. 

Rulemaking  Issues  Paper 

The  NRC  staff  has  prepared  a 
Rulemaking  Issues  Paper  to  be  used  as 
a  focal  point  for  the  workshop 
discussions.  This  paper,  which  will  be 
distributed  to  participants  in  advance  of 
the  workshops,  sets  forth  in  neutral 
terms  the  issues  that  must  be  addressed 


in  the  rulemaking,  as  well  as 
background  information  on  the  nature 
and  extent  of  the  problem  to  be 
addressed.  In  framing  the  issues  and 
approaches  discussed  in  the 
Rulemaking  Issues  Paper,  the  NRC  staff 
has  attempted  to  anticipate  the  variety 
of  views  that  exist  on  these  approaches 
and  issues.  The  paper  will  provide 
assistance  to  the  participants  as  they 
prepare  for  the  workshops,  suggest  the 
workshop  agenda,  and  establish  the 
level  of  teclmical  discussion  that  can  be 
expected  at  the  workshops.  The 
workshop  discussions  are  intended  to 
be  used  %  the  staff  in  developing  the 
draft  proposed  rule.  Prior  to  the 
workshops  no  staff  positions  will  be 
taken  on  the  rulem^ng  approaches  and 
issues  identified  in  the  Rulemaking 
Issues  Paper.  As  noted  earlier,  to  the 
extent  that  the  Rulemaking  Issues  Paper 
fails  to  identify  a  pertinent  issue,  this 
may  be  corrected  at  the  workshop 
sessions. 

The  discussion  of  issues  is  divided 
into  two  parts.  First  are  two  primary 
issues  dealing  with:  (1)  The  objectives 
for  developing  radiological  criteria;  and 

(2)  application  of  practicality 
considerations.  The  objectives 
constitute  the  fundamental  approach  to 
the  establishment  of  the  radiological 
criteria,  and  the  NRC  staff  has  identified 
four  distinct  possibilities  including:  (1) 
Risk  Limits,  which  is  the  establishment 
of  limiting  values  above  which  the  risks 
to  the  public  are  deemed  unacceptable, 
but  allows  for  criteria  to  be  set  below 
the  limit  using  practicality 
considerations;  (2)  Risk  Goals,  where  a 
goal  is  selected  and  practicality 
considerations  are  used  to  establish 
criteria  as  close  to  the  goal  as  practical; 

(3)  Best  Effort,  where  the  technology  for 
decontamination  considered  to  be  the 
best  available  is  applied;  and  (4)  Return 
to  Preexisting  Background,  where  the 
decontamination  would  continue  until 
the  radiological  conditions  were  the 
same  as  existed  prior  to  the  licensed 
activities. 

Following  the  primary  issues  are 
several  secondary  issues  that  are  related 
to  the  discussions  of  the  primary  issues, 
but  which  the  NRC  stafr  believe  warrant 
separate  presentations  and  discussions. 
These  secondary  issues  include  the  time 
frame  for  dose  calculation,  the 
individuals  or  groups  to  be  protected, 
the  use  of  separate  criteria  for  specific 
exposure  padiways  such  as 
groundwater,  the  treatment  of  radon, 
and  the  treatment  of  previously  buried 
materials. 

The  Rulemaking  Issues  Paper  will  be 
provided  to  each  potential  workshop 
participant.  Additional  copies  will  be 
available  to  members  of  the  public  in 


attendance  at  the  workshop.  Copies  will 
also  be  available  from  the  NRC  staff 
contact  identified  above.  In  addition  to 
the  comments  on  the  Rulemaking  Issues 
Paper  provided  at  the  workshops,  the 
Commission  is  also  receptive  to  the 
submittal  of  written  comments  on  the 
rulemaking  issues,  as  noted  under  the 
heading  "DATES”. 

Dated  at  Rockville,  MD  this  1st  day  of 
April,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  fhillf. 

Secretary  of  the  Commission. 

(FR  Doc.  93-8111  Filed  4-6-93;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-15-AO] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72-100  and  -200  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR72-100 
and  -200  series  airplanes.  This  proposal 
would  require  a  one-time  detailed  visual 
inspection  of  the  fastener  holes  on  the 
front  and  rear  wing  spar  fittings  to 
ensure  that  spotfacing  of  the  fastener 
holes  has  been  accomplished;  and,  if 
necessary,  a  one-time  general  visual 
inspection  of  the  fastener  holes  for 
peening  or  cracks,  and  modification  or 
repair,  as  necessary.  This  proposal  is 
prompted  by  a  report  that,  during 
assembly,  spotfacing  of  some  fastener 
holes  in  the  front  and  rear  wing  spar 
fittings  was  not  performed  on  &ese 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduced  structural  integrity  of  the  wing 
spar  fittings. 

DATES:  Comments  must  be  received  by 
)une  1, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
15-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this  .. 
location  between  9  a.m.  and  3  p.m.. 
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Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03,  France.  This 
infonnation  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Cary  Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
spedhed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  exeunination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-15-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-15-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  del'Aviation 
Civile  (DGAC),  whidi  is  the 
airworthiness  authority  for  France, 


recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR72-100  and 
-200  series  airplanes.  The  DGAC 
advises  that,  during  assembly, 
spotfacing  of  some  fastener  holes  at 
wing  ribs  13  and  15  in  the  front  and  rear 
wing  spar  fittings  was  not  performed  on 
these  airplanes.  If  spotfacing  of  the 
fastener  holes  in  this  area  is  not 
accomplished,  cracks  may  develop  and 
propagate  at  the  fitting  attachments. 

This  condition,  if  not  corrected,  could 
result  in  reduced  structural  integrity  of 
the  wing  spar  fittings. 

Aerospatiale  has  issued  Service 
Bulletin  ATR72-57-1008,  dated 
November  19, 1992,  that  describes 
procedures  for  a  one-time  detailed 
visual  inspection  of  the  fastener  holes 
on  the  front  and  rear  wing  spar  fittings 
to  ensure  that  spotfacing  of  the  fastener 
holes  has  been  accomplished.  If  if  no 
spotfacing  has  been  accomplished,  a 
one-time  general  visual  inspection  of 
the  fastener  holes  for  peening  or  cracks 
is  recommended,  and  modification,  if 
necessary.  The  modification  consists  of 
installing  a  shim  and  replacing  existing 
nuts  with  self-aligning  nuts,  which 
would  preclude  the  possibility  for  the 
propagation  of  cracks  at  the  fitting 
attachments.  The  DGAC  classified  this 
service  bulletin  as  mandatory ^and 
issued  French  Airworthiness  Directive 
92-262-016(B),  dated  November  25, 
1992,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  ail  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  detailed  visual  inspection  of 
the  fastener  holes  on  the  frent  and  rear 
wing  spar  fittings  to  ensure  that 
spotfacing  of  the  fastener  holes  has  been 
accomplished.  If  no  spotfacing  has  been 
accomplished,  a  one-time  general  visual 
inspection  of  the  fastener  holes  for 
peening  or  cracks  would  be  required; 
and  m(^ification  or  repair,  as  necessary. 


The  inspections  and  modification 
would  1m  required  to  be  accomplished 
in  accordance  with  the' service  bulletin 
described  previously.  The  repair  would 
be  required  to  be  accomplished  in 
accordance  writh  a  method  approved  by 
the  FAA, 

The  FAA  estimates  that  11  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $8,470,  or  $770  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
pr^aration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  imder  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the  - 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  App.  13S4(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

§39.13  (Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  93-NM-15~AD. 

Applicability:  Model  ATR72-100  and  -200 
series  airplanes  on  which  Modification  3196 
has  not  been  installed;  certihcated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structiual  integrity  of 
the  wing  spar  fittings,  accomplish  the 
following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  detailed 
visual  inspection  of  the  fastener  holes  on  the 
front  and  rear  wing  spar  fittings  to  ensure 
that  spotfacing  of  the  fastener  holes  has  been 
accomplished,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR72-57- 
1008,  dated  November  19, 1992. 

(1)  If  spotfacing  of  the  frstener  holes  has  • 
been  accomplished,  no  further  action  is 
required  by  this  AD. 

(2)  If  spotfacing  of  the  fastener  holes  has 
not  been  accomplished,  prior  to  further 
flight,  perform  a  one-time  general  visual 
inspection  of  the  fastener  holes  for  peening 
or  cracks,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  peening  or  crack  is  found,  prior  to 
further  fli^t,  install  a  shim  and  replace 
existing  nuts  with  self-aligning  nuts,  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  peening  or  crack  is  found,  prior 
to  further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and -then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 

■  requirements  of  this  AD  can  be 

accomplished. 

I  Issued  in  Renton,  Washington,  on  April  1, 

j  1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-8061  Filed  4-6-93;  8:45  am] 
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14  CFR  Part  39 
[Dockat  No.  93-NM-1 2-AD] 

Airworthiness  Directives;  Short 
Brothers,  PLC,  Modei  S03-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Short  Brothers  Model  SD3-60  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  cracking 
in  the  attachment  lugs  of  the  horizonUil 
stabilizer  and  replacement  of  cracked 
lugs  with  serviceable  parts.  This 
proposal  is  prompted  by  reports  of 
fatigue  cracking  in  the  attachment  lugs 
of  the  horizontal  stabilizer  that 
developed  during  fatigue  testing 
conducted  by  the  manufacturer.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced 
structural  integrity  of  the  attachment  of 
the  horizontal  stabilizer  to  the  airplane. 
DATES:  Comments  must  be  received  by 
Jime  1, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
12-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hobdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers,  PLC,  2011  Crystal  Drive, 
Suite  713,  Arlington,  Virginia  22202- 
3719.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate^ 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPtfMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to  - 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodeet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-12-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-12-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Short  Brothers,  PLC,  Model 
SD3-60  series  airplanes,  llie  CAA 
advises  that,  during  fatigue  testing 
conducted  by  the  manufacturer  on  a 
Model  SD3-60  series  airplane,  cracks 
developed  in  the  attachment  lugs  of  the 
horizontal  stabilizer.  Such  cracking,  if 
not  detected  and  corrected,  could  result 
in  reduced  structural  integrity  of  the 
attachment  of  the  horizontal  stabilizer  to 
the  airplane. 

Short  Brothers,  PLC,  has  issued 
Service  Bulletin  SD360-55-19,  dated 
January  18, 1993,  that  describes 
procedures  for  repetitive  ultrasonic 
inspections  to  detect  cracking  in  the 
attachment  lugs  of  the  horizontal 
stabilizer  and  replacement  of  cracked 
lugs  with  serviceable  parts.  The  CAA 
classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  \mder  the  provisions  of  §  21.29  of 
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the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  t3^e  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  ultrasonic  inspections  to 
detect  cracking  in  the  attachment  lugs  of 
the  horizontal  stabilizer  and 
replacement  of  cracked  lugs  with 
serviceable  parts.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  81  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $71,280,  or  $880  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  "ADDRESSES.” 


List  of  Subjects  in  14  QFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a],  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [AmMidMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Brothers,  PLC:  Doeket  93-NM-12-AD. 

Applicability:  All  Model  SD3-60  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  attachment  of  the  horizontal  stabilizer  to 
the  airplane,  accomplish  the  following; 

(a)  Prior  to  the  accumulation  of  20,000  total 
landings  on  the  horizontal  stabilizer  or 
within  3  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  4,000 
landings,  perform  an  ultrasonic  inspection  to 
detect  cracking  in  the  attachment  lugs  of  the 
horizontal  stabilizer  in  accordance  with 
Shorts  Service  Bulletin  SD360-55-19,  dated 
January  18, 1993.  If  any  cracked  lug  is  found, 
prior  to  further  flight,  replace  the  lug  with  a 
serviceable  part  in  accordance  with  the 
service  bulletin  and  continue  to  inspect  at 
intervals  not  to  exceed  4,000  landings  in 
accordance  with  this  paragraph. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton,  Washington,  on  April  1, 
1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-8059  Filed  4-6-93;  8:45  am) 
BiLUNQ  CODE  4S10-1S-P 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-6] 

Proposed  Transition  Area  Alteration, 
Pontiac,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
alter  the  existing  Pontiac,  IL,  transition 
area  to  accommodate  a  new  VOR 
runway  24  Standard  Instrument 
Approach  Procedure  (SLAP)  to  the  new 
Pontiac  Municipal  Airport,  Pontiac,  IL. 
This  proposal  would  also  reflect  the 
new  location  of  Pontiac  Municipal 
Airport  by  updating  the  airport’s 
geographic  position.  'The  intended  effect 
of  this  action  is  to  provide  segregation 
of  aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

OATES:  Comments  must  be  received  on 
or  before  May  25, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  93-AGL-6,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018i  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
Federal  Aviation  Administration,  2300 
East  IDevon  Avenue,  Des  Plaines, 

Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
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developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

"Comments  to  Airspace  Docket  No.  93- 
AGL-6.’'  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No, 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  existing  Pontiac,  IL,  transition 
area  to  accommodate  a  new  VOR 
runway  24  SLAP  to  the  new  Pontiac 
Municipal  Airport,  Pontiac,  IL.  This 
proposal  would  also  reflect  the  new 
location  of  Pontiac  Municipal  Airport 
by  updating  the  airport’s  geographic 
position. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  that  the 
procedure  would  be  contained  within 


controlled  airspace.  *1110  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspafs. 

Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  would 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datiun  83. 
Transition  areas  are  published  in 
Section  71.181  of  FAA  Order  7400.7A 
dated  November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
esti^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ctirrent.  It, 
therefore — (1)  is  not  a  “major  rule’’ 
under  Executive  Order  12291;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2,  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 


Section  7i.t81  Designatkm  ofTronsitio’' 
Areas 

•  •  •  •  • 

AGL  n.  TA  Pootiec,  IL  Revised] 

Pontiac  Municipal  Airport,  IL 
(lat.  40*55'25*’  N,  long.  88*37'32''  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4  mile 
radius  of  Pontiac  Municipal  Airport. 

#  •  •  •  * 

Issued  in  Des  Plaines,  Illinois  on  March  15, 
1993. 

John  P.  Cuprisin. 

Manager,  Air  Traffic  Division. 

(FR  Doc.  93-8084  Filed  4-6-03;  8:45  am) 
eaiMO  cooc  4eio-ie-ii 


14  CFR  Part  71 

(Airspace  Dockat  No.  93-AGL-6] 

Proposed  Transition  Area 
Establishment,  Fort  Atkinson,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  a  transition  area  near  Fort 
Atkinson,  WI,  to  accommodate  a  new 
VOR-A  instrument  approach  procedure 
to  Fort  Atkinson  Municipal  Airport, 

Fort  Atkinson,  WI.  The  intended  efl'ect 
of  this  action  is  to  provide  segregation 
of  aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

DATES:  Comments  must  be  received  on 
or  before  May  25, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assi.stant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  93-AGL-5,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 

Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  E)es  Plaines,  Illinois. 

FOR  FURTHER  INFORMATiON  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division. 
System  Management  Branch,  ACL-530, 
Fedaral  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  pa.rties  are  invited  to 
peuTicipate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  &e  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particrilarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propo^.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

‘‘Comments  to  Airspace  Docket  No.  93- 
AGL-5."  The  posted  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  bie  changed  in  light 
of  comments  received.  All  comments 
submitted  will  bd  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  transition  area  neeir  Fort 
Atkinson,  WI,  to  accommodate  a  new 
VOR-A  instrument  approach  procedure 
to  Fort  Atkinson  Municipal  Airport, 

Fort  Atkinson.  WI. 

The  development  of  the  procedure 
requires  that  the  FAA  establish  the 


designated  airspace  to  ensure  that  the 
procedure  would  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  would 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Transition  areas  are  published  in 
Section  71.181  of  FAA  Order  7400.7A 
dated  November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^uent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “major  rule” 
under  Executive  Order  12291;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

Section  71.1  [Amended] 

2.  *rhe  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2. 1992,  and  effective 
November  27. 1992,  is  amended  as 
follows: 


Section  71.181  Designation  of  Transition 
Areas 

***** 

ACL  WI  TA  Fort  Atkinson,  WI  (New) 

Fort  Atkinson  Municipal  Airport,  WI 
(lat.  42“57'47"  N,  long.  88'’49'04"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfoce  within  a  6.3  mile 
radius  of  Fort  Atkinson  Municipal  Airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  March  1! 
1993. 

John  P.  Cuprisin, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  93-8083  Filed  4-6-93;  8:45  am) 

BIUJNQ  CODE  4ai»-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 
RIN  3084-AA26 

Rules  for  Using  Energy  Cost  and 
Consumption  Information  Used  In 
Labeling  and  Advertising  of  Consumer 
Appliances  Under  the  Energy  Policy 
and  Conservation  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Extension  of  time  in  which  to 
submit  comments  on  proposed 
amendments  to  the  Appliance  Labeling 
Rule. 

SUMMARY:  The  Federal  Trade 
Commission  is  seeking  public  comment 
on  proposed  amendments  to  the 
Appliance  Labeling  Rule  that  were 
published  on  March  5, 1993.  The  time 
for  filing  such  comments  has  been 
extended  by  the  Presiding  Officer  firom 
April  19, 1993,  to  May  20, 1993. 

DATES:  Written  comments  will  be 
accepted  imtil  May  20, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Henry  B.  Cabell,  Presiding  Officer, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Written 
comments  should  be  submitted,  when 
feasible  and  not  burdensome,  in  five 
copies. 

FOR  FURTHER  ^FORMATION  CONTACT: 
James  Mills,  Attorney,  202-326-3035, 
Enforcement  Division,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  By  notice 
of  March  5, 1993,*  the  Commission 
announced  it  was  seeking  public 
comment  on  proposed  amendments  to 
the  Appliance  Labeling  rule,  including 
a  proposed  new  format  for  the  Energy 
Guide  labels  the  rule  requires.  Requests 
that  the  comment  period  be  extended 
until  May  20, 1993  have  been  filed  by 


’  58  FR  12818. 
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two  participants.  The  Commission’s 
staff  does  not  oppose  the  requested 
extension  of  time.  In  light  of  the 
foregoing,  the  Presiding  Officer  has 
extended  the  period  for  the  receipt  of 
such  comments  to  May  20. 1 993. 

Lewis  F.  Parker, 

Chief  Presiding  Officer. 

(FR  Doc  93-8130  Filed  4-6-93;  8:45  ami 
BiuMa  C006  trso-ot-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFR  Part  150 

Revision  of  Federal  Speculative 
Position  Limits;  Reopening  of 
Comment  Period 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  On  April  13, 1992,  the 
Commodity  Futures  Trading 
Commission  (“Commission”)  published 
in  the  Federal  Register  a  Notice  of 
Proposed  Rulemaking  relating  to 
Commission-set  speculative  position 
limits.  57  F.R.  12766.  Based  upon  its 
consideration  of  the  comments  received 
and  upon  its  independent  analysis,  the 
Commission,  elsewhere  in  this  issue  of 
the  Federal  Register,  is  promulgating 
interim  6nal  rules  amending  Federal 
speculative  position  limits. 

Hie  interim  final  rules  adopted  by  the 
Commission  differ  fi-om  the  proposed 
rules  by  increasing  the  position  limit 
levels  to  less  than  originally  proposed 
and  by  phasing-in  the  implementation 
of  these  increases  in  two  steps;  the  first 
to  take  effect  in  sixty  days  and  the 
second  to  take  effect  as  of  March  31. 
1994.  The  originally-proposed 
speculative  position  limit  levels  remain 
pending.  The  Commission  will  make  a 
final  determination  cm  these  proposed 
levels  after  having  had  an  opportimity 
to  observe  the  impact  of  these  two 
interim,  phased  increases. 

In  light  of  the  apparent  widespread 
interest  in  the  proposed  revisions  to 
these  rules,  and  because  it  wishes  to 
ensure  that  all  interested  parties  have  an 
adequate  opportunity  to  subnr.it 
informed  comments,  especially  with 
regard  to  the  actual  experience  in 
implementing  these  two  interim 
increases,  the  Commission  is  reopwning 
the  comment  period  concerning  the 
originally  proposed  speculative  position 
limit  levels,  on  March  31, 1994.  This 
coincides  with  the  beginning  of  the 
second  interim  increase  to  sp>eculative 
position  limits.  The  Commission  will 
consider  whether  to  adopt  the  proposed 


sp)ecmlative  position  limit  levels  as  final 
shortly  after  the  comment  period  closes 
on  April  30. 1995. 

DATES:  The  comment  pericxl  on  the 
pending,  proposed  levels  will  reopen  on 
March  31. 1994  through  April  30, 1995. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.,  Washington,  DC  20581  and 
should  make  reference  to  “Revision  of 
Federal  Sp>eculative  Position  Limits." 
FOR  FURTHER  ^FORMATION  CONTACT: 
Blake  Imel,  Deputy  Director,  or  Paul  M. 
Aichitzel,  Chief  Cocmsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  St.  NW., 
Washington,  DC  20581,  (202)  254-3201 
or  254-6990,  rsspiectively. 

Issued  in  Washington.  DC,  this  30th  day  of 
March,  1993,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Coxnmissjon. 

[FR  Doc.  93-0133  Filed  4-6-93;  8:45  am) 
BiLUNO  CODE  t3S1-0Y-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  93N-0075] 

RiN  0095-AC48 

Food  Labeling;  Declaration  of 
ingredients;  Common  or  Usual  Name 
for  Nonataridardized  Focxfa;  Diluted 
Juice  Beverages 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  propiosing  to 
amend  its  regulations  to  exempt  food 
that  purpmHs  to  be  a  beverage  that 
contains  any  fruit  or  vegetable  juice 
from  the  requirement  that  the  label  of 
the  food  bear  a  statement  on  the 
information  panel  as  to  the  piercentage 
of  juice  contained  in  the  food.  The 
propiosed  exemption  is  for  1  year.  If  the 
agency  adopts  ^s  exemption,  such 
food  will  not  have  to  bear  a  percent 
juice  declaration  until  May  8, 1994.  This 
projiosal  is  in  respxmse  to  requests  from 
industry  for  such  an  exempition  on  the 
groimds  that  compliance  with  this 
requirement  by  May  8, 1993,  will  cause 
such  great  costs  to  Uie  industry  as  to  be 
impiracticable  and  result  in  unfair 
com  petition. 

DATES:  Written  comments  by  May  7, 
1993.  The  agency  propioses  that  any 


final  rule  that  may  issue  based  on  this 
proposal  become  effective  on  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

ADDRESSES:  Submit  written  comments, 
data  or  information  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nannie  H.  Rainey,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5007. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2897),  FDA  published  a 
final  rule  amending  the  food  labeling 
regulations  to  establish  in  §  101.30  (21 
CFR  101.30)  requirements  for  label 
declaration  of  the  piercentage  of  juice  in 
foods  that  purpxirt  to  be  bevera^s 
containing  fruit  or  vegetable  juice.  The 
agency  also  revised  the  existing 
common  or  usual  name  regulation  for 
diluted  fruit  or  vegetable  juice  beverages 
in  §  102.33  (21  CFR  102.33).  In  addition, 
the  agency  revoked  the  common  or 
usual  name  regulations  for 
noncarbonated  beverage  products  that 
contain  no  fruit  or  vegetable  juice, 

§  102.30  (21  CFR  102.30),  and  for 
diluted  orange  juice  beverages,  $  102.32 
(21  CFR  102.32).  This  final  rule  was  part 
of  FDA’s  ongoing  rulemaking  on  juices 
and  juice  beverages.  It  also  resp>onded  to 
the  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments) 

(Pub.  L.  101-535),  which  amended 
section  403(i)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  343(i)(2))  to  provide  that  foods 
that  purpmrt  to  be  beverages  containing 
vegetable  or  fruit  juice  must  bear  a 
statement  with  appropiriate  pjrominence 
on  the  information  panel  of  the  label  of 
the  total  percentage  of  such  fruit  or 
veeetable  juice  contained  in  the  food." 

In  the  j>OTcent  juice  labeling  piroposal, 
which  published  in  the  Federal  Register 
of  July  2, 1991  (56  FR  304S2),  FDA 
proposed  November  8, 1991,  as  the 
effective  date  for  the  p)erc8nt  juice 
labeling  requirements,  consistent  with 
section  10(c)  of  the  1990  amendments. 
However,  comments  from  the  food 
industry  strongly  urged  FDA  to  adopt  a 
different  effective  date.  These  comments 
maintained  that  the  November  8, 1991, 
effective  date  would  not  allow  the  food 
industry  enough  time  to  develop  the 
required  labeling  and  would 
significantly  increase  costs  because  the 
pre.sent  label  inventory  would  have  to 
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be  discarded.  The  comments  also  urged 
FDA  to  m^e  the  effective  date  of  the 
percent  juice  declaration  requirement 
consistent  with  the  effective  date  of  the 
regulations  implementing  the 
mandatory  nutrition  labeling  (section 
403 (q)  of  ^e  act)  and  health  and 
nutrient  content  claims  (section  403 (r) 
of  the  act)  provisions  of  the  act,  which 
were  also  added  by  the  1990 
amendments.  Although  FDA  agreed 
with  the  comments,  it  had  no  authority 
to  extend  an  effective  date  that  was 
established  by  statute. 

On  August  17, 1991,  Congress 
amended  the  1990  amendments  to  delay 
the  effective  d'ate  of  the  percent  juice 
labeling  requirements  (Pub.  L.  102-108). 
Notice  of  this  change  in  the  effective 
date  was  given  in  the  Federal  Register 
of  November  27, 1991  (56  FR  60877). 
Under  this  amendment,  the  percent 
juice  labeling  requirement  for  fruit  and 
vegetable  juice  beverages  applies  to 
labels  attached  to  these  products  after 
8, 1993. 

The  agency  received  a  comment  to  the 
percent  juice  labeling  proposal 
requesting  a  temporary  exemption  from 
the  May  8, 1993,  statutory  effective  date 
established  hy  Ptihlic  Law  102-108  (see 
the  discussion  in  comment  60  of  the 
January  6, 1993,  final  rule  (58  FR  2897 
at  2923)).  The  comment  requested  that 
the  requirement  for  percent  juice 
declaration  on  the  labels  of  beverages 
purporting  to  contain  juice  be 
implemented  concurrently  with  any 
later  date  that  the  agency  may  prescribe 
under  section  10(a)(3)(B)  of  the  1990 
amendments  for  the  application  of  the 
nutrition  labeling  and  nutrient  content 
claim  provisions  of  the  act.  The 
comment  suggested  that  the  effective 
date  for  the  percent  juice  declaration  be 
delayed  on  tne  basis  of  the  proviso  in 
section  403(i)  of  the  act  that  “to  the 
extent  that  compliance  with  the 
requirements  of  clause  (2)  of  this 
paragraph  is  impracticable,  or  results  in 
deception  or  unfair  competition, 
exemptions  shall  be  established  by 
regulations  promulgated  by  the 
SeCTetary."  The  comment  cited  case  law 
and  previous  FDA  policy  as  precedent 
for  the  requested  temporary  exemption. 

The  agency,  at  that  time,  was  not 
persuaded  by  the  arguments  and 
assertions  presented  in  the  request  for  a 
temporary  exemption  from  the  statutory 
compliance  date  of  May  8. 1993,  for  the 
requirement  of  percent  juice 
declaration.  However,  the  agency 
acknowledged  that  section  403(i)  of  the 
act  provides  authority  for  an  exemption, 
and  that  it  has  provided  some 
exemptions  in  the  past.  The  agency 
noted  that  Congress  had  twice 
specifically  considered  when  the 


requirement  for  percent  juice 
declaration  should  be  effective,  and  that 
Congress  had  failed  to  include  a 
provision  for  a  delay  of  the  application 
of  this  provision  in  the  1990 
amendments,  in  contrast  to  the 
provision  that  it  had  made  for  such  a 
delay  for  the  nutrition  labeling  and 
nutrient  content  claims  provisions  (58 
FR  2897  at  2924,  January  6, 1993).  In 
addition,  the  agency  noted  the  absence 
of  any  indication  in  the  legislative 
history  of  the  1990  amendments  that 
Congress  wished  to  delay  the 
implementation  of  percent  juice 
declaration  on  beverages  purporting  to 
contain  juice  (58  FR  2897  at  2924). 

Based  on  these  factors,  the  agency 
concluded  that  a  temporary  exemption 
based  on  section  403(i)  of  the  act  was 
not  appropriate.  However,  because  the 
amendments  to  the  common  or  usual 
name  regulations  in  part  102  (21  CFR 
part  102)  were  not  directly  responsive  to 
the  1990  amendments  (which  amended 
section  403(i)  of  the  act),  and  in  order 
to  minimize  costs,  FDA  established  May 
8. 1994,  as  the  effective  date  for  the 
amendments  to  the  common  or  usual 
name  regulation  for  juice  beverages  (58 
FR  2897  at  2924). 

n.  Requests  for  Exemption 

Since  issuance  of  the  January  6, 1993, 
final  rule  on  percent  juice  labeling,  FDA 
has  received  letters  from  the  National 
Food  Processors  Association  (NFPA), 
Washington,  EXZ,  the  Processed  Apples 
Institute.  Inc.  (PAI),  Atlanta,  GA.  and 
two  firms  that  produce  labeb  and 
printed  containers  for  the  beverage 
industry  that  requested  that  FDA  delay 
the  announced  effective  date  of  May  8, 
1993,  to  May  B,  1994,  the  date  on  which 
the  common  or  usual  name  regulations 
for  juice  beverages  (§  102.33),  the 
nutrition  labeling  regulations  (§  101.9 
(21  CFR  101.9j),  and  other  related 
regulations  are  effective.  These  requests 
assert  that  the  May  8, 1993,  effective 
date  will  result  in  such  excessive  costs 
that  it  will  be  impracticable  for  most 
companies  to  make  the  labeling  change 
in  a  timely  manner,  and  that  it  will  put 
the  juice  and  juice  products  industries 
at  a  competitive  disadvantage  by 
limiting  the  products  that  they  can 
market. 

The  letter  from  NFPA  (Ref.  1)  contains 
a  report  of  a  survey  that  it  initiated  on 
January  14, 1993,  vrith  members  of  the 
NFPA  Juice  Products  Technical 
Committee.  The  committee  consists  of 
representatives  of  28  companies  that 
manufacture  foods  that  purport  to  be 
beverages  that  contain  f^t  or  vegetable 
juice.  The  companies  ranged  from 
relatively  small  firms,  with  a  few 


million  dollars  per  year  in  annual  sales, 
to  multi-billion  dollar  corporations. 

The  association  stated  that  as  of 
January  19, 1993,  a  total  of  19 
companies,  or  68  percent  of  the  survey 
population,  had  responded.  Companies 
responding  accoiint  for  about  67  percent 
of  ^e  national  processed  juice  market 
and  about  50  percent  of  the  domestic 
processed  juice  product  market.  The 
products  represented  include  canned, 
aseptically  packaged,  refrigerated,  and 
frozen  fruit  juices,  vegetable  juices, 
diluted  juice  products,  and  blended 
juices.  NFPA  noted  that  the  reported 
products  do  not  include  all  products 
that  will  be  subject  to  percent  juice 
decleirations,  such  as  flavored 
carbonated  beverages  that  may  purport 
to  contain  juice  by  use  of  a  label 
vignette  or  advertising  images.  In 
addition,  NFPA  stated  that  products 
packed  on  site  in  produce  departments 
of  retail  markets,  supermarkets,  and 
other  food  retail  establishments  are 
outside  the  scope  of  the  sxirvey. 

According  to  NFPA,  the  companies 
responding  to  its  survey  have  a  total  of 
550  juice  and  juice  beverage  products 
that  will  be  affected  by  the  percent  juice 
label  declaration  requirement.  The  19 
responding  companies  will  have  to 
change  a  total  of  9,466  labels,  of  which 
8,087  are  private  labels. 

NFPA  reported  that  the  survey  data 
show  that  Ae  costs  of  complying  with 
the  May  8, 1993,  effective  date  for 
percent  juice  labeling  will  exceed  $388 
million.  Contributing  to  the  costs  are:  (1) 
The  more  than  741  million  labels  or 
packages  (individual  units)  that  must  be 
discarded  due  to  the  May  8, 1993,  date, 
resulting  in  a  dollar  value  of 
approximately  $53  million;  (2)  $181 
million  for  returns  finm  the  trade  for 
beverages  in  distribution  before  May  8, 
1993,  that  the  trade  may  refuse  because 
it  does  not  bear  percent  juice  labeling; 
and  (3)  total  dollar  costs  of  $154  million 
to  redesign  and  reprint  a  6-month 
working  supply  of  juice  product  labels. 

NFPA  explained  that  tne  large  volume 
of  labels  and  printed  containers  that 
must  be  discarded  and  the  high  costs 
result  from  several  factors: 

First,  the  survey  respondents  conduct 
a  great  deal  of  private  label  business  and 
maintain  an  average  of  15  labels  per 
product  to  cover  their  private  label 
accounts. 

Second,  many  juice  beverages  are  not 
seasonal  in  nature,  and  a  fairly  high 
level  of  packing  inventory  is  needed  to 
maintain  continuing  business. 

Third,  for  certain  seasonal  products, 
in  particular  those  using  domestic  citrus 
fhiit,  the  season  is  now  in  progress. 
Some  products  cunently  in  production 
may  not  be  able  to  enter  into  interstate 
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commerce  before  May  8, 1993.  NFPA 
maintained  that  this  delay  may 
necessitate  destruction  not  only  of  the 
label  or  printed  package,  but  of  the 
beverage  contents  of  the  package  on  or 
after  May  8, 1993,  because  these 
products  may  not  be  perceived  as 
current  production. 

The  association  stated  that  the  new 
data  illustrate  the  impracticability  of 
complying  with  the  short  compliance 
period  for  percent  juice  label 
jileclarations  and  demonstrate  that  the 
juice  beverage  industry  will  be  placed  at 
a  serious  competitive  disadvantage  with 
respect  to  other  beverage  industries  that 
will  not  be  required  to  assume  these 
costs. 

NFPA  noted  that,  despite  good  faith 
efforts  to  comply  with  the  May  8, 1993, 
elective  date  for  percent  juice  labeling, 
none  of  the  19  firms  responding  to  the 
NFPA  survey  reported  that  they  can  take 
delivery  of  a  6-month  replacement 
inventory  of  labels  or  packages  for  their 
affected  products  by  the  effective  date. 
However,  about  40  percent  of  the 
responding  ftrms  stated  that  they  can 
replace  a  working  level  of  label  or 
package  inventory  some  time  in  June 
1993.  Some  firms,  chiefly  those  with 
many  private  abel  accounts,  indicated 
that  the  process  of  label  and  package 
inventory  replacement  will  not  be 
complete  imtil  1994. 

NFPA  noted  that  the  estimated 
delivery  dates  are  based  on  the 
presumption  that  survey  respondents 
will  convert  their  labels  to  comply  with 
percent  juice  labeling  only.  The 
estimated  dates  do  not  represent  the 
dates  that  juice  product  companies 
could  also  take  delivery  of  labels  or 
printed  packages  that  comply  with 
mandatory  nutrition  labeling 
regulations,  which  will  entail  more 
extensive  label  redesign  and  longer 
timeframes.  It  further  noted  that  the 
estimated  delivery  dates  are  for  labels 
and  printed  packages  and  do  not 
represent  the  dates  that  goods  in 
commerce  would  be  in  compliance. 

.According  to  NFPA,  anecdotal 
information  from  label  and  package 
suppliers  to  the  juice  and  beverage 
industry  underscores  the  impracticality 
of  the  May  8, 1993,  deadline.  These 
suppliers  have  stated  that  despite  their 
best  efforts  to  fulfill  their  customers’ 
orders,  they  are  unable  to  promise 
delivery  of  new  labels  and  printed 
packages  before  the  May  8, 1993, 
deadline.  Several  suppliers  have  stated 
that  even  with  skilled  craftsmen,  such 
as  film  technicians  and  cylinder 
engravers,  each  working  around  the 
clock  for  the  next  16  weeks,  the  volume 
of  work  to  be  completed  is  so  vast  that 
it  simply  cannot  be  accomplished  in 


time  for  the  May  8, 1993,  effective  date 
fo^ercent  juice  labeling. 

Ine  PAI  letter  (Ref.  2)  stated  that 
private  label  packers  are  in  jeopardy 
because  of  the  wide  variety  of  products 
that  they  pack  for  a  multiplicity  of 
customers.  Each  of  these  customers 
usually  has  products  packed  in  several 
sizes  and  flavors.  PAI  reported  that  the 
private  label  packers  are  responsible  for 
ensuring  that  the  label  complies  with 
applicable  Federal  and  State 
regulations,  but  that  it  was  virtually 
impossible  to  prepare  to  comply  with 
section  403(i)(2)  of  the  act  until  the  final 
rule  was  published.  PAI  noted  that  one 
of  its  smaller  members  has  1,564  stock 
keeping  units  (SKU’s}  that  require 
changes.  If  this  firm  were  to  meet  the 
May  1993  deadline,  it  would  have  to 
scrap  48  million  labels.  More 
importantly,  PAI  stated,  their  inability 
to  replace  all  of  these  labels  in  the  short 
compliance  period  will  cause  them  to 
lose  business  to  competitors,  resulting 
in  a  gross  loss  of  some  $10  million 
between  May  1993  and  May  1994. 

FDA  also  received  letters  from  two 
producers  of  labels  and  packages  used 
by  juice  products  manufacturers  wbo 
requested  that  the  agency  postpone  the 
effective  date  until  May  8, 1994.  One 
manufacturer  of  lithographed  cans 
pointed  out  that  the  bwverage  can 
industry  is  seasonal,  and  that  the 
plurality  of  sales  in  the  United  States 
takes  place  during  the  summer  months, 
between  May  and  September.  It  stated 
that  depending  on  individual  customer 
specifications,  storage  and 
transportation  logistics,  and  the  orders 
received  from  various  beverage  packers, 
plants  must  produce  cans  as  far  as  9 
months  in  advance.  Hence,  many  of  the 
beverage  cans  to  be  sold  after  May  8, 
1993,  were  produced  as  early  as 
September  1992,  more  than  3  months 
before  the  issuance  of  the  percent  juice 
labeling  final  rule.  It  maintained  that 
while  these  cans  were  in  conformity 
with  FDA  regulations  at  the  time  of 
production,  they  will  be  out  of 
compliance  at  the  time  of  their  sale  if  an 
extension  of  the  percent  juice  labeling 
retirement  is  not  provided. 

The  comment  also  pointed  out  that 
given  the  short  time  for  compliance  of 
4  months,  manufacturers  cannot 
possibly  replace  all  of  their  lithographs 
according  to  the  needs  of  their 
customers  (who  will  need  time 
themselves  to  redesign  their  labels) 
quickly  enough  to  ensure  that  cans 
produced  after  May  8, 1993,  will 
conform  to  the  new  percent  juice 
labeling  requirement.  In  addition,  the 
comment  maintained,  not  providing  for 
a  postponement  of  the  effective  date  of 
§  101.30  will  cost  the  can  manufacturers 


and  their  customers  untold  dollars  to 
dispose  of  cans  already  produced. 

A  comment  firom  anotner  firm, 
requesting  a  delay  in  the  effective  date 
for  percent  juice  labeling,  stated  that 
economic  impact  on  that  firm  is 
prohibitive  b^use  of  the  costs  of 
destroying  labels  and  of  developing  new 
labels  twice  in  1  year  to  comply  both 
with  the  May  8, 1993,  date  for  percent 
juice  labeling  and  the  May  8, 1994  date, 
for  the  other  food  labeling  regulations 
issued  under  the  1990  amen^ents.  The 
comment  added  that  it  may  have  to 
withdraw  from  sale  to  their  small 
wholesalers  and  retailers  their  entire 
juice  product  line  because  the  firm 
cannot  afford  the  cost. 

FDA  acknowledges  that  the  short  time 
period  for  compliance  with  the  percent 
juice  labeling  requirements,  by  May 
1993,  and  the  different  effective  date  for 
nutrition  labeling  and  other  food 
labeling  changes,  by  May  8, 1994,  will 
increase  costs  to  manufacturers 
substantially.  Therefore,  the  agency  has 
evaluated  the  economic  impact  of  an 
exemption. 

III.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  and  Executive  Order  12291.  The 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible.  Executive  Order  12291 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking. 

The  agency  finds  that  this  proposed 
rule  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  In  addition,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  FDA 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
businesses. 

In  the  proposal  to  require  label 
declaration  of  percentage  juice, 
published  in  the  Federal  Register  of 
July  2, 1991  (56  FR  30452),  FDA 
determined  that  the  costs  of  the 
proposed  requirements  would  be  $40 
million,  based  on  a  O-month  compliance 
period.  FDA  received  no  comment  on 
the  original  proposal  objecting  to  its 
determination  of  the  costs.  Therefore,  in 
the  final  Regulatory  Impact  Analysis 
(RIA),  published  in  the  Federal  Register 
of  January  6, 1993  (58  FR  2927),  FDA 
did  not  amend  its  original  estimate  of 
the  costs  of  declaring  percentage  juice. 

NFPA,  in  its  comments  requesting  a  1- 
year  exemption  from  complying  with 
the  new  percent  juice  labeling 
requirements  (Ref.  1),  presented 
estimates  of  costs  that  far  exceed  FDA's 
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original  estimate  of  $40  million.  The 
agency's  estimates  were  based  on  a 
study  conducted  by  Research  Triangle 
Institute  for  FDA  (Ref.  3).  This  study 
consisted  of  both  interviews  with  food 
manufacturers  uid  a  mailed  survey. 

The  agency  notes  that  although  its 
estimates  were  based  tm  a  6-month 
compliance  period,  firms  actually  will 
have  only  4  mcmths  to  comply  with  the 
percent  juice  labeling  requirement.  The 
agency,  therefore,  has  reviewed  the  data 
a^  amended  its  estimate  of  the  costs 
associated  with  a  4-month  compliance 
period.  The  cost  of  administrative 
activities  are  estimated  to  be  $1  million 
for  a  4-month  compliance  period. 
Analytical  costs  are  estimated  to  be 
$300,000  and  are  not  dependent  on  the 
length  of  the  compliance  period.  Label 
inventory  disposal  costs  are  estimated  to 
be  approximately  $18  million  for  a  4- 
month  compliance  period.  Incremental 
printing  costs,  most  accurately 
described  as  redesign  costs,  are 
estimated  to  be  $32  million.  Therefore, 
total  administrative,  analytical,  printing, 
and  inventory  disposal  costs  of  the 
declaration  of  percent  juice 
requirements  are  approximately  $52 
million  for  a  4-month  compliance 
period. 

In  addition,  juice  product 
manufacturers  are  required  to  comply 
with  common  or  usual  name 
regulations,  nutrition  labeling,  nutrient 
content  claims,  and  other  requirements 
of  the  1090  amendments  by  May  8, 

1994.  Juice  product  manufacturers  will 
inciu’  an  additional  $19  million  to 
change  their  labels  in  response  to  these 
other  labeling  reflations. 

The  agency  believes  that,  because  of 
the  demand  on  the  printing  industry 
caused  by  the  1990  amendments,  it  is 
unlikely  that  most  juice  product 
manufacturers  will  be  able  to  change 
their  labels  to  comply  with  all  labeling 
requirements  by  May  8, 1993.  Therefore, 
juice  products  manufacturers  would  be 
expected  to  change  labels  twice— first, 
to  comply  with  percent  juice  declaration 
requirements  by  May  8, 1993,  and  again, 
1  year  later,  to  comply  with  all  other 
label  requirements.  The  efiect  of  the  two 
dates  is  to  place  juice  products  at  a 
competitive  disadvantage  with  respect 
to  other  beverage  products,  as  other 
beverage  industries  will  not  be  forced  to 
relabel  their  products  twice. 

FDA  notes  that  NFPA  reported  bc^ 
costs  of  replacing  labels  that  are 
destroyed  and  tlm  value  of  the  destroyed 
label  inventory.  As  stated  in  the  final 
RIA,  disposed  label  inventory  is  valued 
at  its  replacement  cost.  Therefore,  to 
include  both  the  costs  of  labels  ordered 
to  replace  exisfiag  inventory  and  the 
value  of  the  destroyed  label  invent(»y 


would  be  double  counting.  For  this 
reason,  FDA  considers  NFTPA’s  estimate 
of  $154  million  in  printing  costs  for  a 
4-month  compliance  period  to  be 
overstated. 

NFPA  also  estimated  that  juice 
products  not  labeled  in  compliance  with 
currmit  regulations,  valued  at 
approximately  $181  million,  would  be 
rejected  by  distributors  and  returned  to 
the  manufacturer.  Products  labeled 
before  May  8, 1993,  are  not  subject  to 
the  percent  juice  declaration 
requirements.  Therefore,  FDA  will  not 
require  the  destruction  of  any  juice 
piquets  labeled  before  that  date. 
However,  respondents  to  NFPA’s  survey 
explained  that  some  distributors  may 
perceive  that  these  products  are  not 
current  production  and  not  saleable. 
These  distributors  would  return  the 
product  to  the  manufecturer.  While 
some  products  may  be  returned,  the 
agency  is  convinced  that  costs  of  returns 
are  likely  to  be  small.  Although  some 
distributors  may  not  accept  products 
without  the  new  labeling,  certainly  not 
all  distributors  will  do  so.  Thus, 
manufacturers  most  likely  will  be  able 
to  sell  the  returned  product  to  the  same 
or  other  distributors  at  the  same  or  a 
reduced  price. 

The  agency  considers  it  unlikely  that 
many  products  actually  will  be 
destroyed  as  a  result  of  this  rule. 
Although  a  lower  price  results  in 
reduced  profits  for  manufecturers,  such 
lower  profits  are  not  a  societal  cost,  i.e., 
a  use  of  real  resources.  Instead,  these 
reduced  profits  are  viewed  as  a  transfer 
between  producers  and  distributors. 

Upon  consideration  of  the  estimates 
provided  by  NFPA,  the  agency  has 
amended  its  estimates  of  the  costs  of 
complying  with  the  requirements  of  the 
percentage  juice  regulations  by  May  8, 
1993.  FDA  believes  that  its  estimate  of 
costs  may  have  been  understated.  FDA 
estimates  that  declaration  of  the  percent 
of  juice  in  bevwege  products  by  May  8, 

1993,  would  cost  manufacturers 
approximately  $52  million. 

However,  because  FDA  is  proposing 
to  provide  a  temporary  exemption  from 
the  effective  date  of  the  requirements  for 
percent  juice  declaration  until  May  8, 

1994,  as  explained  below, 
manufacturers  will  be  able  to  coordinate 
these  changes  with  other  mandated 
label  changes.  Therefore,  this  proposal 
would  reduce  the  incremental  costs  of 
declaring  the  percent  of  juice  in 
beverage  products  by  $51  million  in 
direct  costs.  Thus,  the  cost  that 
manufacturers  of  juke  products  will 
incur  if  they  are  exempted  from  the 
effective  date  of  the  percent  juice 
dechuetion  to  May  8, 1994,  is 
approximately  $1  million.  This 


regulation  is  expected  to  reduce  the 
benefits  of  percent  juice  labeling  only 
slightly.  FDA  expects  that  many 
manufacturers  will  provide  killing 
prior  to  the  effective  date.  Also,  it  is 
unlikely  that  many  consumers  will  alter 
juice  consumption  patterns  during  this 
interim  if  the  information  is  provided. 

rv.  The  Proposal 

Based  on  the  new  information  about 
the  costs  aiKi  difficulties  of  complying 
with  percent  juice  labeling  that  was 
submitted  in  the  letters  from  NFPA, 

PAI,  and  label  and  container 
manufacturers,  FDA  has  reconsidered 
its  determination  not  to  exempt  juice 
products  from  this  requirement.  After 
reconsideration,  FDA  has  determined 
that  it  is  appropriate  to  propose  an 
exemption  from  the  May  9, 1993, 
effective  date  of  the  percent  juice 
labeling  requirements  for  the  following 
reasons;  As  stated  above  in  the 
economic  impact  assessment,  the  NFPA 
survey  data  show  that  compliance  by 
May  8, 1993,  is  impracticable  and  will 
result  in  imfair  competition.  According 
to  NFPA,  the  juice  industry  will  incur 
substantial  costs  because  it  will  need  to 
discard  labels,  packages,  and  cans  after 
May  8, 1993,  and  redesign  and  print 
new  labels  and  packages  that  hear 
percent  juice  declaration  in  accordance 
with  new  §  101.30.  Although  some 
manufacturers  may  have  products 
returned,  as  explained  in  the  economic 
discussion,  because  the  requirement 
does  not  apply  to  goods  labeled  before 
May  8, 1993,  these  returns  are  not 
appropriately  considered  in  a 
determination  of  whether  compliance  is 
impracticable,  or  whefiier  it  would 
cause  unfair  competition.  Despite  the 
substantial  difference  in  FDA’s 
estimated  costs  for  compliance  with 
percent  juice  labeling  compared  to  those 
provided  by  NFPA  ($51  million  versus 
$388  million),  the  agency  is  concerned 
that  the  regulations  not  burden  any 
segment  of  the  industry  needlessly  or 
unfairly.  FDA  estimates  that  if  tlie 
effective  date  is  postponed  for  1  year, 
until  May  8, 1994,  the  costs  of  the 
requirements  would  be  only 
approximately  $1  million,  significantly 
less  than  either  estimate. 

In  addition  to  costs,  the  question  of 
impracticability  is  directly  affected  by 
the  ability  of  suppliers  to  provide  new 
labels  and  packages  for  juice  products  to 
meet  the  short  effective  date.  NFPA 
stated  that  the  capacity  of  label  and 
package  suppliers  to  produce  the 
necessary  labels  is  a  serious  concern, 
especially  for  direct  labels  on  such 
packages  as  composite  containers  and 
laminated  aseptic  boxes.  It  noted  that 
one  supplier  with  a  lot  of  business  in 
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aseptic  beverage  packaging  estimates 
that  it  would  take  them  over  200 
working  days  to  process  all  changes  to 
their  beverage  packages  (Ref.  4).  There 
are  less  than  80  days  until  May  8, 1993. 
Thus,  NFPA  stated  that  many  juice 
product  companies  will  fail  to  meet  the 
May  8, 1993,  effective  date  for  percent 
juice  declarations  on  some  or  all  of  their 
juice  products.  This  could  result  in  juice 
being  withheld  from  the  market. 

The  agency  recognizes  that  some 
manufacturers  may  need  to  change 
labels  twice — first,  to  comply  with 
percent  juice  declaration  requirements 
by  May  8, 1993,  and  later  to  comply 
with  the  mandatory  nutrition  labeling 
and  other  new  labeling  requirements  by 
May  8, 1994.  The  early  effective  date  for 
juice  product  labels  places 
manufacturers  of  these  affected  juice 
products  at  a  competitive  disadvantage 
with  respect  to  manufacturers  of  other 
beverage  products  (e.g.,  soft  drinks,  tea, 
and  coffee)  that  will  not  have  to  relabel 
their  products  twice. 

The  need  for  additional  time  for  the 
industry  to  comply  has  also  been  noted 
by  a  Senator  and  two  Congressmen  in  a 
letter  to  the  agency,  dated  January  25, 
1993  (Ref.  5).  Although  the 
Congressmen  did  not  suggest  a  new 
effective  date  for  compliance  with 
percent  juice  labeling,  they  urged  to 
agency  to  act  promptly  on  NFPA’s 
request. 

The  agency  tentatively  finds  that 
providing  an  exemption  from  the 
elective  date  until  May  8, 1994,  will 
allow  manufacturers  sufficient  time  to 
efficiently  redesign  and  print  their 
labels  to  provide  for  percent  juice 
labeling.  It  will  enable  manufacturers  to 
make  such  changes  at  the  same  time  as 
changes  are  made  for  compliance  with 
the  other  new  food  labeling  regulations 
issued  under  the  1990  amendments, 
such  as  nutrition  labeling.  It  will  also 
reduce  the  unfair  competitive  effects  of 
the  regulation  and  allow  all  segments  of 
I  the  beverage  industry  to  compete  on  a 

more  equitable  basis.  Further,  as 
discussed  above,  the  agency  does  not 
believe  that  the  delay  in  effective  date 
I  will  result  in  a  significant  reduction  in 

'  consumer  benefits  to  be  derived  from 

this  regulation.  Thus,  after  considering 
the  new  information  on  direct  costs  to 
the  juice  beverage  industry  to  comply, 
as  well  as  the  shortened  time  for 
compliance  and  its  effect  on 
manufacturers’  ability  to  obtain  revised 
,  labels  and  printed  packages  for  all 

affected  juice  products,  FDA  tentatively 
concludes  that  a  temporary  exemption 
from  the  May  8, 1993,  effective  date 
under  section  403(i)  of  the  act  based  on 
impracticability  and  vmfair  competition 
is  warranted.  TTierefore,  FDA  is 


proposing  to  amend  §  101.30  to  add 
§  101.30(m),  which  exempts  beverages 
that  purport  to  contain  fruit  or  vegetable 
juice  from  the  requirements  of  the 
percent  juice  labeling  regulations  until 
M^  8, 1994. 

llie  agency  recognizes  that  some  juice 
products  may  be  labeled  before  the 
proposed  new  efiective  date  of  May  8, 
1994,  and  not  bear  percent  juice 
declarations  but  will  still  be  in  the 
distribution  channels  on  or  after  that 
date.  Thus,  FDA  is  proposing  to  provide 
in  the  exemption  for  those  products, 
provided  that  the  manufacturer  can 
demonstrate  that  the  juice  products 
were  actually  labeled  before  May  8, 

1994.  Finally,  because  of  the  imminence 
of  May  8, 1993,  FDA  is  proposing  to 
make  any  final  rule  resulting  from  this 
proposal  elective  on  the  date  of 
publication. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll),  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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4.  Letter  to  David  Kessler,  Commissioner  of 
Food  and  Drugs,  from  John  R.  Cady, 
President,  NFPA,  Washington,  DC,  January 
11. 1993. 

5.  Letter  to  David  Kessler,  Commissioner  of 
Pood  and  Drugs,  from  Henry  A.  Waxman, 

U.S.  House  of  Representatives;  Howard  M. 
Metzenbaum,  U.S.  Senate;  and  Thomas  J. 
Bliley,  Jr.,  U.S.  House  of  Representatives, 
January  25, 1993. 

Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
May  7. 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 


Comments  are  to  be  identified  with  the  ' 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  agency  concludes  that  a 
shortened  comment  period  of  30  days  is 
necessary  to  ensure  prompt  publication 
of  final  regulations  because  of  the 
nearness  of  the  effective  date.  Because 
of  the  urgency  of  issuing  final 
regulations,  the  agency  is  announcing 
that  it  will  be  unable  to  extend  the 
comment  period.  Further,  the  agency 
may  not  be  able  to  consider  untimely 
comments,  i.e.,  those  comments 
received  after  May  7, 1993. 


Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 


1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Secs.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454, 1455);  secs.  201,  301, 402,  403,  409, 

701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343,  348,  371). 

2.  Section  101.30  is  amended  by 
adding  new  paragraph  (m)  to  read  as 
follows: 

f  101 .30  Percentaga  julca  declaration  for 
fooda  purporting  to  be  beveragee  that 
contain  fruit  or  vegetable  Juice. 

•  •  *  •  # 

(m)  Products  purporting  to  be 
beverages  that  contain  fruit  or  vegetable 
juices  are  exempted  from  the  provisions 
of  this  section  until  May  8, 1994.  All 
products  that  are  labeled  on  or  after  that 
date  shall  comply  with  this  section. 

Dated:  March  25, 1993. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

Donna  E.  ^alala, 

Secretary  of  Health  and  Human  Services. 

(FR  Doc.  93-8073  Filed  4-0-93;  8:45  am) 
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List  of  Subjects  in  21  CFR  Part  101 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
[FRL-4611-3] 

Open  Meeting  of  the  Disinfection  By- 
Products  Negotiated  Ruiemaking 
Advisory  Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  The  Disinfection  By-Products 
Negotiated  Rulemaking  Advisory 
Committee  will  meet  on  April  29-30  to 
develop  consensus  that  can  be  used  as 
the  basis  of  a  proposed  rule. 

DATES:  On  April  29,  the  meeting  will 
start  at  9:30  a.m.  and  go  til  completion. 
On  April  30,  the  meeting  will  start  at  9 
a.m.  and  go  til  completion  though  we’ll 
do  our  best  to  end  %  4  p.m. 

ADDRESSES:  The  Committee  will  meet  at 
The  Quality  Hotel,  415  New  Jersey 
Avenue,  NW.,  Washington,  DC  20001, 
[202]  63B-1616. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  substantive 
aspects  of  the  rule,  call  Stig  Regli  of 
EPA’s  Water  Office  at  [202]  260-7379. 
For  further  information  on  the  meeting, 
call  Gail  Bingham,  the  Committee  Co- 
Chair,  at  [202]  778-9632. 

Dated:  April  2, 1993. 

Chris  Kirtz, 

Director.  Consensus  and  Dispute  Resolution 
Propam. 

[FR  Doc.  93-8126  Filed  4-6-93;  8:45  am] 
BILUNQ  CODE  SBBO-SO-M 


40  CFR  Ch.  I 
[FRL-4611-61 

Open  Meeting  of  the  Architectural  and 
Industrial  (AIM)  Maintenance  Coatings 
Negotiated  Rulemaking  Advisory 
Committee 

AGBICY:  Environmental  Protection 
Agency. 

ACTION;  Notice. 

SUMMARY:  The  AIM  Negotiated 
Rulemaking  Advisory  Committee  will 
meet  in  Arlington,  Virginia  to  attemp>t  to 
reach  consensus  that  can  be  used  as  the 
basis  of  a  proposed  rule. 

DATES:  The  meeting  will  take  place  on 
April  22-23.  On  April  22,  the  meeting 
will  start  at  10  a.m.  and  run  until  6  p.m. 
On  April  23,  it  will  start  at  8  a.m.,  and 
end  by  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  National  Hotel,  Arlington, 
Virginia.  22204,  (703)  521-2122. 


FOR  FURTHER  INFORMATION  CONTACT: 
PersfHis  needing  hirther  information  on 
substantive  aspects  of  the  rule  should 
call  Ellen  Ducey  of  EPA’s  Office  of  Air 
Quality  Planning  and  Standards  at  919- 
541-5408.  Persons  needing  further 
information  on  meeting  logistics  should 
call  Barbara  Stinson  the  Committee  Co¬ 
chair  at  303-466-5822. 

Dated:  April  2, 1993. 

Chris  Kiitz, 

Director,  Consensus  and  Dispute  Resolution 
fVognun. 

[FR  Doc.  93-8124  Filed  4-6-93;  8:45  am] 
BiLUNO  CODE  MSS  SS  M 


40  CFR  Part  238 

[FRL-4547-5] 

RIN  2050-AD09 

Degradable  Ring  Rule 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  this  proposal  in 
response  to  Pub.  L.  100-556,  which  in 
general  requires  that  plastic  ring  carriers 
(for  bottles  and  cans)  be  made  of 
degradable  material.  Such  ring  carriers 
must  be  processed  from  a  material  that, 
in  addition  to  performing  its  intended 
function  of  carrying  beverages,  degrades 
quickly  and  does  not  pose  a  greater 
threat  to  the  environment  than 
nondegradable  materials.  Currently,  all 
ring  carriers,  as  defined  by  Pub.  L.  100- 
556,  on  the  world  market  are  processed 
from  a  photodegradable  resin. 

The  Agency  has  chosen  to  propose  a 
degradability  performance  standard  for 
ring  carriers  rather  than  specify  a 
particular  type  of  degradable  plastic. 

The  proposed  performance  standard 
includes  three  foctors:  A  physical 
endpoint  for  degradation,  a  time  limit 
for  degradation,  and  marine 
environmental  conditions.  This 
performance  standard  will  allow  the 
processors  of  ring  carriers  the  flexibility 
needed  to  use  new  technology  that 
degrades  differently  than  the  current 
photodegradable  technology. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  May  7, 
1993. 

ADDRESSES:  Persons  who  wish  to 
comment  on  this  notice  must  provide  an 
original  and  two  copies  of  their 
comments,  include  the  docket  number 
(F-93-DPOT-FFFFF),  and  send  them  to 
EPA  RCRA  Docket  (OS305).  U.S.  EPA. 
401  M  Street  SW.,  Washington,  DC 
20460.  The  background  materials  for 


this  regulation  are  available  for  viewing 
at  the  RCRA  Information  Center  (RIC), 
room  M2427,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington  DC  20460.  The  RIC  is  open 
horn  9  to  4  Monday  through  Friday, 
except  for  federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials.  Call  (202)  260-9327 
for  appointments.  Copies  cost  $.15  per 
page. 

FOR  FURTHER  INFORMATION:  For  general 
information,  contact  the  RCRA/ 
Superfund  Hotline  toll  free  at  (800)  424- 
9346.  In  the  Washington,  DC 
metropolitan  area,  call  (703)  412-9810. 
For  information  regrading  specific 
aspects  of  this  notice,  contact  Tracy 
Bone,  Office  of  Solid  Waste  (OS-301), 

U. S.  EPA.  401  M  Street  SW.. 
Washington,  DC  20460,  telephone  (202) 
260-5649. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

II.  Background 

A.  Mechanisms  of  D^radation 

B.  Factors  Affecting  D^adation 
Q  State  Laws 

D.  Other  Programs  and  Investigations 
Concerning  Degradable  Plastics 

III.  EPA’s  Proposed  Findings 

A.  Feasibility  of  Producing  Degradable 
Ring  Carriers 

B.  Comparison  ctf  Threats  from 
Nondegradable  Ring  Carriers  to 
Degradable  Ring  Caniers 

IV.  Approach  to  This  Proposed  Ring  Carrier 

Standards 

V.  Major  Issues 

A.  Definition  of  Degradable 

B.  Physical  Endpoint  for  Degradation 

C.  Time  Limit  Degradation 

D.  Environmental  Conditions  for 
Degradation 

E.  Applicability  and  Compliance 

F.  Recycling 

VL  Enforcement  and  Effective  Date 

VII.  Administrative  Designation  end 
Regulatory  Analysis 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

VIII.  References 

I.  Authority 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  proposing  this  rule 
under  the  authority  of  sections  101, 102, 
and  103  of  Public  Law  100-556  (the 
"Act”  or  "Statute”).  Although  this 
statute  has  been  codified  in  Subtitle  B 
of  the  Resource  Conservation  and 
Recovery  Act  (42  U.S.C.A.  6914b  and 
6914b-l),  it  does  not  amend  RCRA.  In 
section  101  of  this  law.  Congress  found 
that:  (1)  Nondegradable  plastic  ring 
carrier  devices  have  been  found  in  large 
quantities  in  the  marine  environment; 
(2)  fish  and  odier  wildlife  have  become 
entangled  in  such  ring  carriers;  (3)  such 
ring  carriers  can  remain  intact  in  the 
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marine  environment  for  decades,  posing 
a  threat  to  Hsh  and  other  marine 
wildlife;  and  (4)  sixteen  states  (as  of 
1988)  had  enacted  laws  requiring  that 
ring  carriers  be  made  of  degradable 
material  in  order  to  reduce  litter  and 
protect  fish  and  wildlife.  Since  passage 
of  the  Act,  eleven  additional  states  have 
passed  laws  of  this  kind. 

As  a  result  of  these  findings.  Congress 
required  EPA  under  section  103  of  the 
Act  to  promulgate  a  rule  that  would 
require  that  plastic  ring  carriers  (as 
defined  in  section  102(1))  be  made  of 
“naturally  degradable  material  which, 
when  discarded,  decomposes  within  a 
period  established  by  such  regulation.” 
42  U.S.C.  6914b-l.  The  period  to  be 
established  under  the  rule  for  such 
decomposition  or  degradation  is  to  be 
“the  shortest  period  of  time  consistent 
with  the  intended  use  of  the  item  and 
the  physical  integrity  required  for  such 
use.”  Id.  Section  102(2)  of  the  Act 
defines  “naturally  degradable  material” 
to  mean  a  “material  which,  when 
discarded,  will  be  reduced  to 
environmentally  benign  subunits  under 
the  action  of  normal  environmental 
forces,  such  as,  among  others,  biological 
decomposition,  photodegradation,  or 
hydrolysis.”  42  U.S.C.  6914b(2).  EPA, 
however,  may  not  require  the  use  of  a 
degradable  ring  carrier  if  it  is  not 
“feasible”  or  if  the  degradable  ring 
carriers  present  greater  threats  to  the 
environment  than  nondegradable  ring 
carriers.  42  U.S.C.  69l4b-l. 

11.  Background 

Concern  about  the  disposal  of  plastic 
materials  dates  back  to  the  early  1970s. 
Degradable  plastics  were  seen  by  some 
as  a  solution  for  the  problems  of 
littering,  landfill  capacity,  and  wildUfe 
entanglement  and  were  developed  for 
agricultural  uses  (mulch  film,  seedling 
pots)  as  well  as  medical  applications 
(sutures,  implants). 

The  mechanisms  of  plastics 
degradation  have  been  understood  for 
many  years.  Plastics  scientists 
traditionally  have  worked  to  inhibit  the 
degradative  processes  to  make  plastic 
products  more  durable.  In  the  1970s,  in 
response  to  public  concern  regarding 
solid  waste  management,  scientists  used 
their  imderstanding  of  plastics 
degradation  to  develop  an  array  of 
degradable  plastics.  Virtually  all  of 
these  products  are  made  of  materials 
developed  in  the  1970s. 

Renewed  public  concern  over  solid 
waste  management  and  resource 
conservation  in  the  past  few  years  has 
been  met  by  a  resurgence  of  corporate 
and  academic  research  into  degradable 
plastics,  and  by  the  commercialization 
of  various  products  designed  to  degrade. 


Specifically,  there  has  been  great 
interest  in  finding  de^dable  plastics 
made  from  non-petroleura-derived 
.materials. 

The  Agency  is  unable  to  determine  if 
naturally-derived  plastics  have  less 
impact  on  the  environment  than  the 
petroleum-derived  degradable  plastics 
in  use  for  ring  carriers  because,  as 
explained  below,  industry  has  not 
developed  any  naturally-derived 
degradable  plastics  that  can  function  as 
a  ring  carrier  (as  defined  in  Pub.  L.  100- 
556)  for  the  Agency  to  analyze.  The 
Agency  has  written  this  rule  based  on 
data  available  for  the  photodegradable, 
petroleum-based  plastic  currently  used 
for  ring  carriers:  however,  it  does  not 
intend  to  impose  any  barriers  to  new 
plastic  technology. 

A.  Mechanisms  of  Degradation 

Plastics  are  polymers  (chemicals 
made  of  repeating  subunits)  most  often 
derived  from  petroleum  (referred  to  here 
as  “synthetic  plastics”).  There  are 
plastics  derived  from  other  natural 
materials  that  have  many  of  the  same 
properties  as  synthetic  plastics  and  have 
been  used  to  make  degradable  products. 
Starch,  for  example,  is  a  naturally- 
derived  plastic  that  may  include  over 
10,000  linked  subunits.  Starch  has  been 
blended  with  synthetic  plastics  to  form 
garbage  bags  that  fall  apart  as  the  starch 
degrades.  Lactic  acid  is  used  to  make 
surgical  sutures  that  degrade  within  the 
body  after  the  incision  has  healed. 

Plastics  degrade  by  a  number  of 
different  physical  and  chemical 
processes.  In  photodegradation,  light 
causes  physical  changes  that  cause  the 
plastic  to  become  brittle  and  crumble 
into  small  pieces.  Fragments  may  range 
in  size  ftnm  several  centimeters  in 
diameter  to  invisible  macromolecular 
particles. 

The  molecular  structure  of  tlie  plastic 
is  not  changed. 

Plastics  may  also  be  designed  to  be 
completely  broken  dov\m  and 
assimilated  into  the  environment.  These 
plastics  differ  from  those  that  undergo 
photodegradation  in.that  chemical 
changes  occur  in  the  structure  of 
polymer  molecules,  and  the  ultimate 
products  are  different  from  the  original 
plastic.  This  chemical  breakdown  and 
alteration  may  be  caused  by  one  of  a 
number  of  processes,  including 
chemical  reactions  with  natural 
compounds  [e.g.,  dissolution  by 
naturally-occurring  acids)  and  biological 
activity  {e.g.,  biodegradation). 
Degradable  plastics  also  may  be 
designed  to  combine  degradation 
processes:  they  may  break  down  to 
smaller  fragments  due  to 
photodegradation  and  then  rely  on 


biodegradation  to  complete  the  process. 
For  the  purposes  of  this  regulation, 
“biodegradable  plastic”  is  meant  to 
descrilra  any  plastic  that  is  intended  to 
completely  assimilate  into  the 
environment  regardless  of  the  derivation 
of  the  material  or  the  combination  of 
degradation  processes  involved  in 
assimilation.  In  this  notice  EPA  will  use 
the  term  “degradable  plastics”  to 
include  photodegradaole,  and 
biodegradable  plastics  as  well  as 
plastics  that  degi'ade  by  any  other 
means.  EPA  requests  comments  on  the 
definitions  in  this  section. 

Synthetic  plastics  typically  cannot  be 
assimilated  by  living  organisms; 
consequently,  they  are  usually  not 
biodegradable.  Biodegradation, 
however,  is  the  most  common 
degradation  process  for  naturally- 
derived  prociucts. 

B.  Factors  Affecting  Degradation 

Two  key  factors  affecting  degradation 
are  the  time  required  for  degradation, 
and  the  environment  in  which 
degradation  takes  place.  Given  enough 
time  or  a  harsh  enough  environment,  all 
materials,  including  plastics  not 
designed  to  degrade,  will  degrade.  A 
meaningful  definition  of  degradability 
must  include  a  time  limit  that  is 
appropriate  for  the  planned  use  and 
targeted  method  of  disposal  for  specific 
degradable  products.  The  time  limit 
varies  significantly  for  degradable 
products  designed  for  different  end 
uses.  For  example,  surgical  sutures  may 
be  required  to  degrade  in  a  few  days, 
while  an  agricultural  mulch  film  may 
have  a  desired  life  of  several  months 
prior  to  its  degradation. 

Environmental  conditions  also  play  a 
critical  role  in  controlling  degradation. 
The  rate  of  biodegradation  is  primarily 
determined  by  temperature,  moisture, 
and  the  presence  of  ox>’gen.  For 
example,  biodegradation  is  very  slow  in 
mimicipal  solid  waste  landfills  since 
these  facilities  are  engineered  to  exclude 
water  and  air.  In  desert  environments, 
the  absence  of  water  retards 
biodegradation.  In  northern  climates, 
temperature  is  typically  the  factor  that 
controls  biodegradation  rates.  The 
intensity  and  wavelengths  of  light,  are 
the  most  important  factors  in 
determining  the  rate  of 
photodegradation.  Light  intensity  and 
wavelength  also  play  roles  in  some 
types  of  biodegradation.  Since  landfills 
exclude  light,  photodegradable  plastics 
do  not  degrade  quickly  in  landfills. 

C.  State  Laws 

In  1977,  the  State  of  Vermont  enacted 
the  first  law  banning  the  use  of 
nondegradable  ring  carriers.  By  the  end 
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of  1991,  27  states  have  passed 
lecislation  specifically  prohibiting  the 
sale  of  nondegradable  ring  carriers.  State 
legislation  typically  is  written  to 
prohibit  the  ^e  of  nondegradable  ring 
carriers  by  retail  stores.  Most  of  these 
states  indicated  that  the  primary 
purposes  for  adopting  the  legislation 
were  to  promote  litter  reduction  and  to 
address  wildlife  entanglement  concerns. 
The  states  that  have  adopted  legislation 
banning  nondegradable  ring  carriers,  the 
dates  the  legislation  took  efiect,  the  time 
hmit  required  for  denadation  under 
each  state  law.  and  allowable 
mechanisms  fur  degradation,  are  listed 
in  reference  26. 

D.  Other  Programs  and  Investigations 
Concerning  Degradable  Plastics 

Reflecting  the  significant  public  and 
legislative  interest  in  the  use  of 
degradable  plastics,  a  number  of 
organizations  have  addressed  the  issues 
related  to  degradable  plastics  in  the  past 
few  years.  These  organizations  include 
EPA,  the  U.S.  General  Accounting 
Office,  the  Congressional  Office  of 
Technology  Assessment,  the  U.S.  Food 
and  Drug  Administration  (FDA),  the 
U.S.  Federal  Trade  Commission  (FTC), 
the  National  Institute  of  Standards  and 
Technology,  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
Department  of  Defense,  and  many  state 
and  local  governments.  Except  for  EPA, 
ASTM,  and  the  Department  of  Defense, 
the  organizations  and  states  addressing 
degradable  plastics  issues  are  focusing 
more  on  litter  and  landfill  capacity 
problems  than  on  the  risk  to  marine 
mammals  or  on  degradation  in  the 
marine  environment. 

The  ASTM  D-20  committee  (Ref.  1) 
has  developed  standards  for  testing 
degradable  plastics  under  certain 
environmental'conditions  (including 
photodegradation  and  composting). 

They  are  working  on  a  test  to  simulate 
and  measme  degradation  under  marine 
conditions.  Further  discussion  of 
ASTM’s  efforts  concerning  degradability 
is  found  in  section  V. 

The  Department  of  E)efense  is  working 
on  biodegradable  plastics.  The  U.S. 
Army  Natick  Research  Development  & 
Engineering  Center  and  its 
Biodegradable  Packaging  Program  is 
working  on  ways  to  help  the  Navy 
control  its  disposal  of  packaging  wastes 
at  sea  (Ref.  2).  The  major  emphasis  of 
the  program  is  to  develop  biodegradable 
materials  and  products,  such  as 
drinking  cups,  food  wraps,  and  eating 
utensils,  using  starch-based  materials. 

FTC  has  issued  guidance  (Ref.  3) 
which  applies  to  anyone  making  an 
environmental  claim  that  a  product  is 
degradable.  FDA  is  responsible  for 


reviewing  product  petitions  designed 
for  food  packaging,  including  any 
product  that  may  come  in  contact  with 
food  that  may  be  degradable.  Neither 
organization  intends  to  provide  testing 
standards  for  degradable  plastic 
products. 

m.  EPA’s  Propoeed  Findings 

A.  Feasibility  of  Producing  Degradable 
Ring  Carriers 

The  statute  requires  the  Agency  to 
require  the  use  of  degradable  ring 
carriers  unless  it  determines  that 
manufacture  of  the  ring  carriers  would 
not  be  "feasible.”  To  make  this 
determination.  EPA  examined  the  ring 
carrier  industry,  which  produces  the 
degradable  resin  currently  being  used  in 
ring  Cfeiriers. 

Plastic  ring  carriers  used  to  package 
multiple  bottles  and  cans  were  first 
manufactured  in  the  early  1960s.  Both 
the  design  for  these  ring  carriers  and  the 
machinery  used  to  apply  the  ring 
carriers  are  patented  by  Illinois  Tool 
Works,  Inc.  (ITW). 

In  the  past,  ring  carriers  were  made 
exclusively  from  low  density 
polyethylene  (LDPE).  In  the  1970s. 
several  state  legislatures  enacted  laws 
requiring  ring  carriers  to  be  degradable. 
Ethylene  carbon  monoxide,  (E/CO)  a 
photodegradable  resin,  was  developed 
by  Eastman  Chemical  in  the  1940's  and 
commercialized  by  Du  Pont  Chemical. 

In  the  late  1960’s,  anticipating  litter 
concern  over  the  ring  carrier,  ITW  Hi- 
cone  produced  for  use  a  ring  carrier 
made  from  E/CO.  Use  of 
photodegradable  ring  carriers  expanded 
throughout  the  1970s  and  1980s  as 
additional  states  adopted  laws  banning 
nondegradable  ring  carriers.  Today,  all 
ring  carriers,  as  defined  by  Pub.  L.  100- 
556,  on  the  world  market  are  processed 
from  E/CO  resin  (Refs.  4  through  6). 

E/CO  is  produced  by  incorporating 
carbon  monoxide  into  the  plastic  chain 
of  polyethylene.  E/CO  degrades'  when 
ultraviolet  radiation  is  absorbed  by  the 
carbon  monoxide  molecules,  causing  a 
cleavage  in  the  co-polymer  chain  (Ref. 
1).  Aside  from  the  photodegradability  of 
E/CO,  its  general  properties  and 
processing  characteristics  are  almost 
identical  to  LDPE  (Ref.  7). 

Three  industry  segments  participate 
in  the  manufacture  and  use  of  ring 
carriers:  (1)  Resin  suppliers;  (2) 
processors,  who  manufacture  ring 
carriers  from  plastic  resin  and  market 
them  to  end  users;  and  (3)  consumers  of 
ring  carriers,  including  manufacturers 
and  bottlers  of  beverages  (and  some 
other  products)  that  are  packaged  with 
ring  carriers.  Fifty  to  75  million  pounds 
of  plastic  resin  (Refs.  4  through  5)  are 


processed  into  8.1  billion  ring  carriers 
annually  (Ref.  8).  The  ring  carrier 
market  is  approximately  $135  million 
per  year  (Ref.  9).  Three  companies  in  the 
United  States  currently  produce  ring 
carriers,  as  defined  under  section  102  of 
Public  I..aw  100-556.  Ring  carriers  are 
not  currently  processed  in,  or  imported 
from  foreign  markets. 

Three  companies  supply  the  50  to  75 
million  pounds  of  plastic  resins  that  are 
used  in  the  manufacture  of  ring  carriers 
each  year  (Ref.  4).  These  resin  producers 
previously  supplied  LDPE  as  well  as  E/ 
CO  to  ring  carrier  processors  (Refs.  4 
through  6). 

At  tne  present  time,  ring  carrier 
processors  do  not  plan  to  manufacture 
ring  carriers  from  degradable  material 
other  than  E/CO  (Ref.  11).  One  of  the 
major  ring  carrier  processors  has  tested 
many  of  the  degradable  resins  that  are 
commercially  available  in  hopes  of 
finding  a  biodegradable  plastic  suitable 
for  production  of  ring  carriers.  This 
company  has  stated  that  it  has  not  found 
an  alternative  to  E/CO  that  meets  its 
standards  for  extrudability,  strength, 
durability,  and  degradation  rate.  Among 
photodegradable  resins,  this  company 
claims  that  its  internal  testing  has 
shown  that  none  degrades  as  rapidly  as 
E/CO.  Among  current  starch-based 
biodegradable  resins,  the  company  has 
determined  that  available  resins  are 
hypersensitive  to  heat  used  in  ring 
carrier  production,  and  will  not  meet 
degradation  time  requirements  in  many 
states  (Ref,  11). 

Resin  suppliers  reported  that  they  are 
not  aware  of  any  other  currently 
available  degradable  resins  that  could  be 
used  in  ring  carrier  applications.  They 
also  indicated  that  their  own 
development  of  an  alternative  to  the  E/ 
CO  resin  could  be  a  lengthy  process  that 
would  involve  extensive  research  and 
testing  (Refs.  5  and  6). 

B.  Comparison  of  Threats  From 
Nondegradable  Ring  Carriers  to 
Degradable  Ring  Carriers 

This  regulation  is  being  written  in 
response  to  Public  Law  100-556.  The 
statute  and  the  legislative  history 
indicate  entanglement  of  fish  and 
wildlife  as  the  impetus  for  the  Statute. 

In  developing  today's  proposed 
regulation,  EPA  must  address  the 
degradation  products  that  could  be 
released  from  degradable  ring  carriers. 
The  Statute  requires  that  ring  carriers  be 
made  of  "naturally  degradable 
materials”,  defined  as  a  material  which, 
"when  discarded,  will  be  reduced  to 
environmentally  benign  subvmits  imder 
the  action  of  normal  environmental 
forces,”  “Environmentally  benign”  is 
not  an  easily  definable  term,  because 
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some  impacts  may  be  associated  with 
the  release  of  virtually  any  compound  or 
material  in  the  environment. 

Public  Law  100-556  also  specifies 
that  EPA  will  require  ring  carriers  to  be 
processed  firom  degradable  material 
unless  “the  Administrator  determines 
*  *  *  that  the  byproducts  of  degradable 
regulated  items  present  a  greater  threat 
to  the  environment  than  nondegradable 
regulated  items.”  To  meet  this 
requirement,  EPA  has  reviewed  existing 
information,  including  an  EPA-funded 
study  on  the  environmental  impacts  of 
both  degradable  and  nondegradable  ring 
carriers  (Ref.  16).  On  the  basis  of  this 
analysis,  which  is  summarized  in  the 
following  section,  EPA  has  tentatively 
conclude  that  the  data  do  not  support 
a  conclusion  that  degradable  ring 
carriers  pose  more  of  a  threat  in  the 
environment  than  nondegradable  ring 
carriers,  and  that  this  issue  should  not 
prevent  the  Agency  from  issuing  today’s 
proposed  regulation. 

1.  Environmental  Concerns  Related  to 
Nondegradable  Ring  Carriers 

This  section  reviews  the  impact  of 
improper  disposal  of  nondegradable 
ring  carriers  as  well  as  other  types  of 
plastic  packaging  that  may  be 
substituted  for  ring  carriers.  EPA's  1990 
Report  to  Congress:  Methods  to  Manage 
and  Control  Plastic  Wastes  contains  a 
comprehensive  review  of  the  impacts  of 
plastics  on  marine  fish  end  wildlife. 


This  discussion  is  based  on  that  report 
and  on  information  from  the  draft  EPA 
report.  Accelerated  Environmental 
Exposure,  Laboratory  Testing,  and 
R^clability  Study  of  Photo/ 
Biodegradable  Polymers  and  the  beach 
cleanups  sponsored  by  EPA  and 
National  Oraanic  and  Atmospheric 
Administration  and  conducted  by  the 
Center  for  Marine  Conservation  (CMC), 
summarized  in  Cleaning  North 
America’s  Beaches;  1990  Beach  Cleanup 
Results  (as  well  as  from  the  1988  and 
1989  editions  of  this  document). 

The  improper  disposal  of  plastic 
articles,  including  ring  carriers,  results 
in  aesthetic  degradation  of  the 
environment  and  exposes  wildlife  to 
entanglement  and  ingestion  haz€U‘ds. 
EPA  was  unable  to  find  data  on  the 
extent  of  wildlife  hazards;  however,  if 
large  numbers  of  ring  carriers  are 
improperly  disposed,  EPA  believes  that 
these  impacts  could  be  significant.  The 
ubiquity  of  ring  carriers  in  the 
en’.dronment  is  demonstrated  by  the 
thousands  of  ring  carriers  collected 
every  year  in  beach  cleanups  around  the 
country.  Table  1  shows  the  number  of 
ring  carriers  found  in  each  state  in  1988, 
1989,  and  1990  during  CMC  beach 
cleanup  campaigns. 

'The  number  of  volunteers  taries  from 
year  to  year  and  from  state  to  state; 
therefore,  data  on  the  number  of  ring 
carriers  are  not  accurate  enough  to  be 
used  to  indicate  yearly  trends  or 


patterns  among  states.  These  data  do 
show,  however,  that  large  numbers  of 
ring  carriers  are  found.  Nearly  35,000 
ring  carriers  were  collected  during  the 
1990  beach  cleanup.  The  beach  cleanup 
survey  did  not  attempt  to  difierentiate 
between  ring  carriers  made  of 
degradable  materials  and  ring  carriers 
made  of  nondegradable  plastic; 
therefore,  these  numbers  most  likely 
include  both  kinds  of  ring  carriers. 

EPA  assumes  that  the  total  number  of 
ring  carriers  that  wash  up  on  the  entire 
U.S.  coastline  in  a  year  is  much  higher. 
In  1990,  less  than  4  percent  of  the  total 
U.S.  coastline  (Ref.  13  and  CMC)  was 
included  in  the  cleanup.  The  number  of 
ring  carriers  discarded  in  the  marine 
environment  is  impossible  to  estimate, 
but  is  likely  to  be  substantially  greater 
than  the  35,000  collected  in  1990. 

Entanglement  of  wildlife  in  ring 
carriers  or  other  debris  can  cause 
strangulation,  drowning,  reduced  ability 
to  obtain  food,  increased  difficulty  in 
escaping  predators,  wounds  and 
associated  infections,  and  altered 
behavior  patterns.  Specific 
documentation  of  wildlife  entanglement 
in  ring  carriers  is  scarce.  In  a  CMC 
survey  of  the  30  states  that  border  an 
ocean  or  the  Great  Lakes,  17  state 
environmental  agencies  specifically 
listed  wildlife  entanglement  in  ring 
carriers  as  a  problem  when  asked  if 
plastic  debris  posed  any  environmental 
hazards  in  their  state. 


Table  1.— Number  of  Ring  Carriers  Found  (by  State)  in  the  National  Beach  Cleanups  of  1988,  1989, 

AND  1990 


State 

1988 

1989 

1990 

414 

538 

565 

221 

158 

10 

California* . . 

977 

3,405 

3,450 

Conr^ecticuT  . . . . 

15 

156 

277 

Delenvare* . 

548 

615 

604 

Florida  . . . . . 

8,104 

209 

8,145 

14 

5,803 

53 

HawsSii*  . 

2,530 

2,552 

2,652 

Louisiarra*  . . . . . 

1.240 

375 

1,022 

498 

1,962 

421 

Maine* . . . 

Marylarxf  . 

89 

91 

653 

Massachusetts* . . . 

674 

1,114 

917 

Mississippi . . . 

1,164 

1,244 

85 

1,654 

New  Hampshire  . . . . . ■. . 

83 

New  Jersey* . 

130 

267 

211 

New  York*  . . 

163 

609 

■  1,824 

North  Caroiirui . 

1,192 

346 

1,065 

2,467 

Oregon*  . . . . 

541 

497 

Penrwytvania . . . 

16 

4 

19 

Puerto  Rico  . . .'. . . . - 

376 

145 

62 

Rhode  Island*  . . . . . . . 

887 

986 

919 

5>ou1h  CafoUne  . .  . . .  . 

558 

240 

Texas  . . . . . . . 

10,319 

149 

11,406 

166 

7,872 

291 

Virginia . ; . 

Vir^  Islands  . . 

245 

49 

247 

irW;ishingtan  . ^ . 

356 

215 

_ ^ 

18066 


Federal  Register  /  Vol.  58,  No.  65  /  Wednesday,  April  7,  1993  /  Proposed  Rules 


Table  1.— Number  of  Ring  Carriers  Found  (by  State)  in  the  National  Beach  Cleanups  of  1988, 1989, 

AND  1990— Continued 


State 

1988 

1989 

1990 

Total  . 

30,808 

35,090 

34,722 

*  Degradable  rirtg  rule  legislation  enacted  by  1968  (Ref.  26). 


In  its  1987  study  Plastics  in  the 
Ocean:  More  Than  a  Litter  Problem, 

CMC  reported  that  ring  carriers  are  one 
of  the  two  items  most  commonly 
reported  as  the  cause  of  entanglement 
(the  other  was  monofilament  fishing 
line).  In  addition,  the  national  beach 
cleanup  campaigns  foimd  three  birds 
entangled  in  ring  carriers  in  1988;  one 
bird,  one  fish,  and  one  crustacean 
entangled  in  ring  carriers  in  1989;  and 
three  gulls  and  three  fish  entangled  in 
1990.  There  is  no  way  to  estimate  the 
number  of  entangled  wildlife  that  do  not 
reach  the  areas  of  the  beach  involved  in 
the  cleanup  or  that  reach  these  areas  on 
a  day  other  than  the  day  of  the  cletinup. 
These  data  reflect  only  one  day  a  year 
for  only  a  small  percentage  of  coastal 
property. 

Information  developed  by  CMC 
through  interviewing  state  officials 
indicates  that  the  following  types  of 
animals  have  been  found  entangled  in 
ring  carriers:  Canada  geese,  ducks,  gulls, 
osprey,  pelicans  (including  endangered 
brown  pelicans),  loons,  herons,  other 
unspecified  bird  species,  sea  lions,  sea 
turtles,  raccoons,  crabs,  and  several 
imspecified  fish  species.  EPA  has, 
however,  no  data  as  to  the  frequency  of 
these  events  or  whether  the  rate  of  this 
problem  is  increasing  or  decreasing. 

2.  Environmental  ([loncems  Related  to 
Degradable  Ring  Carriers 

The  majority  of  degradable  plastics 
are  either  biodegradable  or 
photodegradable.  Very  few  plastics 
incorporating  other  mechanisms  of 
degradability  (e.g.,  hydrolytically 
degradable  plastics)  have  been  offered 
for  widespread  application,  although 
such  plastics  are  currently  used  in  a  few 
niche  markets  (e.g.,  degradable  surgical 
sutures,  and  water-dissolvable 
packaging).  Currently,  a 
photodegradable  plastic  is  used  to 
produce  all  ring  carriers.  The  use  of  a 
biodegradable  plastic  for  disposable 
plastic  products  (including  ring  carriers) 
has  been  called  for  in  many  states 
concerned  with  plastic  disposal  (Ref. 
15).  Therefore,  this  section  will  present 
information  on  the  risks  posed  by  both 
photodegradable  and  biodegradable 
plastics. 

a.  Fragments.  All  ring  carriers  that 
reach  marine  waters  will  eventually 
degrade  into  fragments  due  to  forces  in 


the  marine  environment.  Degradable 
ring  carriers  will  reduce  to  fragments 
much  more  rapidly  than  ring  carriers 
that  are  not  designed  to  degrade.  The 
Agency  is  unable  to  analyze  the  impact 
of  the  fragments  of  degraded  ring 
carriers  upon  ingestion  of  debris  by 
marine  species  or  other  animals.  ETA 
foimd  no  field  or  experimental  evidence 
on  the  size  distribution  of  such 
fragments,  nor  could  it  find  data 
allowing  it  to  determine  whether  such 
fragments  could  resemble  food  to  diving 
birds.  There  has  been  no  report  to  the 
Agency  of  an  ingestion  problem  due  to 
fragments  of  ring  carriers.  It  is  possible 
that  ingestion  of  ring  carrier  fragments 
will  occur,  but  EPA  does  not  have  data 
that  would  support  a  conclusion  that 
this  could  pose  a  significant  hasutrd  to 
marine  wildlife.  As  the  Agency 
documented  in  its  Report  to  Congress: 
Methods  to  Manage  and  Control  Plastic 
Wastes  (Ref.  17),  pellets  from  the  plastic 
manufacturing  process  are  ubiquitous  in 
the  world’s  oceans:  they  are  the  most 
common  item  of  marine  debris  in  most 
harbor  and  nearshore  environments  that 
have  been  studied,  and  have  been  found 
in  significant  quantities  hundreds  of 
miles  from  the  nearest  coast.  In 
comparison  with  this  source  of  plastic 
pellets  in  the  marine  environment,  EPA 
concludes  that  the  potential  incremental 
impact  of  ring  carrier  fragments  is  small. 

^A  also  notes  that  key  supporters  of 
both  the  House  and  Senate  bills  fully 
expected  that  EPA  would  promulgate  a 
rule  requiring  the  use  of  the 
photodegradable  E/CO  ring  carriers  that 
were  just  coming  into  widespread  use  in 
the  late  1980*s.  For  example. 
Representative  Studds  explained  that: 

(tlhis  legislation  addresses  a  visible 
problem  with  a  straightforward  and  painless 
solution  by  requiring  the  use  of  a 
conunerci^ly  available  degradable  plastic 
ring  that  is  not  appreciably  more  expensive 
than  its  nondegradable  counterpart.  It  is  a 
constructive  solution  to  an  identified  and 
avoidable  problem — and  is,  to  my 
knowledge,  without  opposition. 

134  Cong.  Rec.  H9530  (daily  ed.,  Oct.  4, 
1988).  Sm  also  134  Cong.  Rec.  816374 
(daily  ed.,  Oct.  14, 1988)  (remarks  of 
Senator  Chafiee).  In  light  of  these 
expectations,  EPA  believes  that  it  is 
reasonable  to  propose  to  require 
degradable  carriers  in  the  absence  of  any 
data  indicating  that  degradable  carriers 


pose  greater  risks  than  nondegradable 
ones. 

Since  no  biodegradable  carriers  have 
been  developed,  it  is  even  more  difficult 
for  EPA  to  compare  the  risks  of 
fragments  from  these  carriers  to  the  risks 
of  strangulation  from  nondegradable 
carriers.  Nevertheless,  EPA  ^lieves  that 
the  risks  from  fragments  from 
biodegradable  carriers  could  be  less 
than  the  risks  from  the  current 
photodegradable  carriers,  if  the 
fragments  degrade  at  a  more  rapid  rate 
than  photodegradable  plastics. 

The  Agency  requests  comment  on 
these  findings;  specifically  EPA  requests 
data  on  the  size  distribution  of 
fragments  of  degraded  ring  carriers,  and 
any  evidence  that  might  relate  to  their 
ingestion  by  and  impact  on  marine 
wildlife.  In  the  absence  of  such  data, 
however,  EPA  does  not  intend  to 
conclude  that  the  risks  of  ingesting 
degraded  fragments  exceed  the  risks  of 
entanglement. 

b.  I^gradation  by-products.  Many  of 
the  degradable  plastics  in  use  today  are 
made  by  modifying  a  plastic  resin  by 
incorporating  an  additive  that  promotes 
the  breakdown  of  the  plastic  to  a 
commonly  used  resin.  The  degradable 
plastic  formulation  should  not  be  more 
toxic  than  the  nondegradable  resin  it  is 
made  from  unless  the  additive  itself  is 
toxic.  The  breakdown  products  of 
degradable  plastics  are  the  same  for 
nondegradable  plastics  they  are  made 
from  with  the  exception  of  the 
additives.  For  example,  E/CO  is  made 
from  LDPE  with  carbon  monoxide 
added  to  allow  the  formulation  to 
photodegrade.  The  breakdown  products 
for  E/CO  should  be  the  same  as  for 
LDPE  with  the  exception  of  any  impact 
carbon  monoxide  might  have. 

c.  Additives  used  in  plastics.  EPA  is 
aware  that  a  number  of  the  additives 
used  in  plastic  processing  are,  in  a  pure 
and  concentrated  form,  toxic;  however, 
it  is  relatively  uncommon  for  additives 
to  be  released  from  plastics  to  the 
environment  (Ref.  17)  in  significant 
quantities. 

Among  biodegradable  plastics,  EPA  is 
aware  of  no  evidence  to  suggest  that 
additives  promoting  degradation  may 
pose  an  environmental  hazard  (Ref.  17). 
Starch  is  the  most  common  degradable 
additive  in  current  biodegradable 
plastics  (Ref.  17).  To  date,  no 
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manufacturer  has  produced  a  ring 
carrier  horn  a  biodegradable  plastic 
(Refs.  4  through  6);  therefore,  no 
information  exists  regarding  potential 
additives  that  might  be  incorporated 
into  future  biodegradable  ring  carriers. 

In  the  absence  of  any  information  on 
materials  that  may  be  used  to  make 
biodegradable  ring  carriers,  EPA  cannot 
conclude  that  a  potential  threat  to  the 
environment  exists  from  the  release  of 
toxic  additives  from  biodegradable  ring 
carriers. 

The  E/CO  copolymer  is  made 
degradable  by  incorporation  of  carbon 
monoxide  (CO)  into  the  poiymer  chain. 
Carbon  monoxide  makes  up  one  percent 
of  the  plastic.  Degradation  of  E/CO  may 
proceed  by  one  of  two  photochemical 
reactions.  In  the  predominant  reaction, 
responsible  for  approximately  90 
percent  of  polymer  chain  scissions  at 
ambient  temperatures,  CO  is  not 
released  upon  degradation;  it  remains 
incorporated  in  the  plastic  fragments. 

CO  is  released  into  me  environment 
only  by  the  second  photochemical 
reaction  (Ref.  7),  therefore,  for  any  ring 
carrier,  no  more  than  10  percent  of  the 
CO  will  be  released  which  is  only  0.1 
percent,  by  weight,  of  the  entire  ring 
carrier.  In  addition,  only  the  ring 
carriers  that  photodegrade  (i.e.,  littered 
rather  than  landfilled  or  incinerated) 
will  release  CO.  The  Agency  is  unable 
to  estimate  the  number  of  ring  carriers 
that  are  improperly  disposed  of  each 
year  and,  therefore,  caimot  precisely 
estimate  the  amoimt  of  CO  released 
annually  into  the  environment. 

However,  the  Agency  does  not  believe 
tliat  the  amount  of  CO  released  poses  a 
significant  risk  to  human  health  or  the 
environment. 

Carbon  monoxide  is  the  only  additive 
incorporated  into  the  E/CO  copolymer 
currently  used  in  the  manufacture  of  all 
degradable  ring  carriers.  Preliminary 
toxicity  data  provided  by  ITW  (Ref.  18) 
as  well  as  by  the  EPA-funded  study  (Ref. 
16),  indicate  that  the  degraded  plastic 
and  extractives  are  without  observable 
toxicity. 

It  is  possible  that  future  plastic  ring 
carriers  may  contain  chemicals  that 
cause  adverse  impacts  on  the 
environment.  EPA  encourages 
processors  of  all  plastics  proposed  for 
use  in  ring  carriers  to  conduct  thorough 
testing  and  analysis  of  the  additives  as 
well  as  the  complete  formulation,  to 
ensure  that  they  will  not  pose  a  hazard 
as  they  degrade.  If  EPA  determined  that 
a  new  degradable  plastic  was  likely  to 
have  adverse  impacts,  and  that  these 
impacts  presented  a  greater  threat  than 
nondegradable  carriers,  it  could  propose 
to  proMbit  its  use  under  Pub.  L.  100- 
556.  Citizens  that  obtain  information 


suggesting  that  a  degradable  ring  carrier 
would  pose  a  ^ater  threat  to  the 
environment  than  nondegradable  ring 
carriers  could  submit  that  information 
to  EPA  and  request  it  to  investigate. 

IV.  Approach  to  This  Proposed  Ring 
Carrier  Standards 

Public  Law  100-556  requires  ring 
carriers  to  be  processed  from  a  material 
that,  in  addition  to  performing  its 
intended  function  of  carrying  beverages, 
degrades  quickly  and  does  not  pose  a 
threat  to  the  environment.  In  addition  to 
these  requirements,  the  Agency 
identified  two  additional  goals  for  this 
regulation. 

First,  the  Agency  does  not  want  to 
create  barriers  to  the  development  of 
new  technology.  As  discussed  in  section 

V,  the  Agency  has  chosen  to  propose  a 
degradability  performance  standard  for 
ring  carriers  rather  than  specify  a 
particular  type  of  degradable  plastic. 
This  performance  standard  will  allow 
the  processors  of  ring  carriers  the 
flexibility  needed  to  use  new  technology 
that  degrades  differently  than  the 
current  degradable  technology.  A  plastic 
that  biodegrades  completely  (i.e.,  all 
products  of  degradation  are  assimilated 
into  the  environment)  would  bo 
preferable  to  the  current  technology 
which  degrades  into  smaller  pieces  of 
plastic.  The  Agency  intends  to  avoid 
placing  barriers  in  the  way  of  new 
plastic  technology  capable  of 
functioning  as  a  ring  carrier. 

Second,  the  Agency  does  not  intend 
to  interfere  with  local,  state,  or  other 
federal  programs  pertaining  to  the 
regulation  of  degradable  plastics  as  long 
as  the  goals  of  the  statute  are  preserved. 
Over  half  of  the  states  have  enacted 
legislation  requiring  the  use  of 
degradable  ring  carriers.  State 
requirements  (Ref.  26)  vary  widely  in 
time  frames  for  degradation,  definitions 
of  plastic  articles  covered,  testing 
requirements,  and  degradation 
processes.  Given  that  Congress  did  not 
provide  enforcement  authority  for  this 
rule  (as  discussed  in  detail  in  Section 
VI),  EPA  does  not  believe  Congress 
intended  this  rule  to  preempt  more 
stringent  state  and  local  regulations. 

V.  Major  Issues 
A.  Definition  of  Degradable 

At  the  present  time,  no  clear 
consensus  exists  on  a  definition  for 
degradable  plastics.  Because  of  the 
several  mechanisms  of  degradability, 
and  the  variety  of  products  degradable 
plastics  could  be  used  for,  it  is  unlikely 
that  a  single  definition  of  degradability 
will  ever  be  applicable  for  all 
degradable  plastics.  Today’s  proposed 


regulation,  for  example,  establishes  a 
performance  standa^  to  determine 
degradability  for  beverage  ring  carriers. 
This  standard  is  not  necessarily  relevant 
to  degradable  plastics  intended  for  other 
end  uses. 

As  discussed  in  section  two  of  the 
preamble,  definitions  of  the  terms 
“photodegradablo,”  and 
‘  biodegradable”  as  applied  to  plastics 
are  currently  the  subject  of  debate 
among  the  technical,  commercial  and 
regulatory  communities.  The  Agency 
has  chosen  not  to  define  the  terms  but 
rather  to  require  that  any  materials  used 
to  make  ring  carriers  meet  a 
performance  standard  that  reflects  the 
intent  of  the  statute.  The  use  of  a 
performance  standard  is  intended  to 
allow  regulatory  flexibility  for  the 
changing  technology  of  the  degradable 
plastic  field  and  to  prevent  barriers  to 
new  technology. 

B.  Physical  Endpoint  for  Degradation 

The  rate  and  extent  of  degradation  are 
typically  assessed  by  measuring  changes 
in  the  physical  properties  of  a  material. 
For  degradable  plastics,  a  common 
method  used  to  quantify  the  extent  of 
degradation  is  to  assess  the  “brittleness” 
of  the  material  by  measuring  the  amount 
of  stress  that  must  be  applied  before  the 
plastic  breaks.  Brittleness  can  be 
measured  in  many  ways,  including, 
tensile  strength  and  the  elongation  of 
the  plastic  prior  to  breaking. 

Tne  Agency  is  proposing  "percent 
elongation  at  break”  to  measure 
degradation.  The  ring  carrier  design 
requires  the  plastic  to  be  elastic  enough 
to  stretch  over  the  cans  and  then  return 
to  the  original  diameter  and  grasp  the 
cans.  If  the  plastic  loses  its  elasticity, 
the  cans  will  fall  out  of  the  carrier. 

There  are  data  that  show  a  close 
correlation  between  the  loss  of  elasticity 
(i.e.,  becomes  brittle)  and  the  rate  of 
degradation.  Brittleness  can  be  used  to 
predict  the  loss  of  physical  integrity  of 
the  plastic  which  correlates  to  a  reduced 
risk  to  wildlife  from  entanglement. 
“Elongation  at  break”  is  accepted  by  the 
scientific  commiuiity  as  an  appropriate 
method  for  measuring  brittleness,  and 
therefore,  degradation  of  plastics. 

Plastic  that  has  degrade  to  the  point 
of  5  percent  elongation  at  break  means 
it  will  stretch  only  5  percent  of  its 
original  length  before  crumbling.  The 
LDPE  resin  used  to  make  ring  carriers 
stretches  readily.  Ring  carriers  made 
from  LDPE  normally  can  be  stretched  to 
more  than  several  hundred  percent  of 
their  original  length  before  breaking. 
Once  the  plastic  material  has  been 
exposed  to  degrading  factors,  the 
material  becomes  more  brittle  and  no 
longer  can  stretch  very  much  before  the 
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plastic  breaks.  At  one  hundred  percent 
elongation  at  break,  ring  carriers  lose 
their  ability  to  functiem  and  the  cans  fall 
out  of  the  carriers  (Ref.  11). 

Ring  carriers  deeded  past  the  point 
of  being  able  to  hold  beverage  cans 
probably  pose  little  threat  to  marine 
wildlife.  Unfortunately,  there  is  no 
precise  way  to  select  a  level  of 
brittleness  that  is  safe  for  all  marine 
species  because  of  the  difference  in 
strength  between  marine  species.  The 
statute  requires  the  Agency  to  choose  a 
time  peri^  for  degradation  that  allows 
ring  carriers  to  continue  to  function 
effectively  as  beverage  holders. 

A  law  enacted  in  Massachusetts 
specified  degradation  to  the  point  of  20 
percent  elongation  at  break  as  sufficient 
to  protect  wildlife.  Before  5  percent 
elongation  at  break  is  reached,  ring 
carriers  should  pose  little  threat  of 
entanglement  to  fish  and  wildlife. 
Measuring  brittleness  below  5  percent  is 
impracticable  because  at  lower  values 
the  plastic  is  too  fragile  to  load  into  the 
test  equipment.  Industry  and  the 
scientific  community  commonly  use  5 
p>ercent  elongation  at  break  as  the 
physical  endpoint  for  the  measurement 
of  degradability  in  plastic  material.  The 
Agency  is  proposing  that  all  ring 
carriers  be  able  to  degrade  to  the 
endpoint  of  5  ]}ercent  elongation  at 
bre^.  EPA  requests  comment  on 
whether  5  percent  is  too  strict  an 
endpoint  and  whether  20  percent  or 
some  other  number  would  be  more 
appropriate. 

C.  Time  Limit  for  Degradation 

The  Agency  is  required  by  the  statute 
to  establish  a  time  limit  for  degradation 
that  is,  "the  shortest  period  of  time 
consistent  with  the  intended  use  of  the 
item  and  the  physical  integrity  required 
for  such  use."  Although  it  would  be 
ideal  to  set  a  time  limit  that  is  not 
expected  to  pose  any  risk  to  marine 
wildlife,  it  is  likely  that  some  risk  to 
marine  wildlife  will  remain  because  it  is 
not  technically  possible  to  design  a  ring 
carrier  that  degrades  immediately  upon 
disposal  in  a  marine  environment,  but  is 
also  strong  enough  for  its  intended  use 
(holding  beverages).  Therefore,  the 
Agency  has  chosen  a  time  limit  for 
degradation  that  is  based  on  the  best 
performance  observed  in  actual  testing 
of  the  E/00  ring  carriers  currently  in 
use.  The  time  degradable  ring  carriers 
require  to  degrade  is  a  fraction  of  the 
time  nondegradable  ring  carriers  were 
estimated  to  remain  intact;  therefore,  the 
risk  fiem  degradable  ring  carriers  will 
be  much  less  than  the  risk  posed  by 
nondegradable  ring  carriers. 

The  Agency  investigated  whether  or 
not  the  material  ciirrently  being  used  to 


make  ring  carriers,  E/CO,  degrades 
under  marine  ccmditions.  E/CO  clearly 
degrades  when  exposed  to  sunlight  on 
land.  Most  E/00  exposure  studies  have 
focused  on  terrestrid  rather  than  marine 
exposure. 

Limited  data  is  available  on  the  rate 
of  degradation  of  E/CO  under  marine 
conditions  (Refs.  16,  and  19  through  22). 
In  a  study  performed  by  Research 
Triangle  Institute  for  EPA,  it  took  35 
days  for  E/CO  ring  carriers  to  reach  5 
percent  elongation  at  break  in  the 
marine  environment.  The  testing  was 
done  during  the  month  of  July,  off  the 
coast  of  Miami,  Florida,  bfiami,  in  July, 
receives  one  of  the  highest  average 
amounts  of  UV  absorption  in  the 
country,  therefore  is  an  optimal 
environment  for  degradation  of  either 
biodegradable  or  photodegradable  ring 
carriers.  A  timeframe  of  35  days  is 
probably  as  quick  as  an  E/CO  ring 
carrier  can  pnotodegrade  in  a  marine 
environment.  Ring  carriers  made  firom 
LDPE,  but  without  carbon  monoxide 
added,  were  also  tested  in  Miami  and 
after  59  days  were  degraded  to  only 
158.2  percent  elongation  at  break.  This 
study  also  tested  ring  carriers  off  the 
coast  of  Seattle,  Washington,  during  this 
same  time  period.  After  94  days,  E/CO 
ring  carriers  had  degraded  to  14.5 
percent  elongation  at  break.  After  101 
days,  the  LDPE  ring  carriers  had  not 
degraded  significantly  (676.5  percent  as 
compared  to  an  initial  unexposed  value 
of  759.9  percent).  E/CO  ring  carriers  will 
degrade  more  slowly  in  areas  of  the 
country  that  receive  less  UV  than  Miami 
and  also  degrade  more  slowly  during 
winter  months  than  during  summer 
months.  Nonetheless,  the  E/CO  ring 
carriers  degrade  more  qmckly  than 
LDPE  ring  carriers  under  all 
environmental  settings  that  include 
some  sunlight. 

Based  on  these  data,  it  is  the  Agency's 
conclusion  that  35  days  of  exposure  to 
sunlight  in  Miami  in  the  summer  is  the 
shortest  time  to  achieve  5  percent 
elongation  at  break.  Ring  carriers 
discarded  in  marine  environments  other 
than  Miami  and  similar  environments, 
during  seasons  other  than  summer,  take 
longer  to  degrade.  Based  on  these 
considerations  the  proposed  rule 
establishes  a  time  period  of  35  days 
during  June  and  July  in  a  location  below 
the  latitude  26  degrees  North  in 
continental  United  States  waters.  The 
Agency  requests  comments  on  the  35 
day  time  limit  under  the  above 
conditions — specifically  whether  it 
provides  enough  protection  for 
entangled  wildlife  and  whether  the  time 
period  for  degradation  is  feasible  for 
current  ring  technology. 


EPA  does  not  intend  to  require  in  situ 
testing.  The  testing  can  be  done  under 
laboratory  conditions  as  long  as  the 
exposure  conditions  are  equivalent  to 
the  standard  above.  For 
photodegradable  ring  carriers,  the  most 
important  exposure  condition  is  UV. 
Based  on  modeling  data,  this  35  day 
time  period  in  Miami  averages  about 
10,000  kilojoules  of  UV  (Ref.  27).  This 
converts  to  approximately  250  light 
hours  in  the  photodegradation  exposure 
apparatus  described  in  the  ASTM  test, 
I)-5208  "Standard  Practice  for 
Operating  Fluorescent  Ultraviolet  (UV) 
and  Condensation  Apparatus  for 
Exposure  of  Photodegradable  Plastics.” 
EPA  believes,  based  on  industry  data 
(Ref.  11)  that  this  test  run  on  Cycle  A 
for  no  more  than  250  light  hours  is 
equivalent  to  35  days  under  marine 
conditions  in  a  location  below  the 
latitude  26  degrees  North.  ASTM  test  C- 
26,  “Practice  for  Operating  Light- 
Exposure  Apparatus  (Xenon-Arc  Type) 
With  and  Without  Water  for  Exposure  of 
Nonmetallic  Materials,”  is  a  second 
method  that  can  be  used  to  expose 
plastics  to  UV.  EPA  data  (Ref.  16)  using 
this  procedure  to  degrade  E/CO 
indicates  that  the  ring  carrier  reaches  5 
percent  elongation  at  break  within  200 
hours.  EPA  believes  this  test  (see 
reference  16  for  test  conditions)  is 
equivalent  to  35  days  under  marine 
conditions  in  a  location  below  the 
latitude  26  degrees  North  in  continental 
United  States  waters. 

EPA  realizes  that  a  ring  carrier  that 
degrades  in  35  days  in  Miami  will  take 
longer  to  degrade  in  other  parts  of  the 
country.  E/CO  ring  carriers  lose  their 
ability  to  function  after  a  few  days  when 
exposed  to  full  sunlight  (for  example  if 
the  beverage  cans  are  displayed  outside) 
in  southern  climates,  during  the 
summer  (Ref.  11).  It  will  take  longer  for 
a  ring  carrier  to  degrade  in  the  same 
climate  diiring  winter  (seasonal 
variation  of  UV  is  greater  than 
geographic).  Any  regulation  requiring  a 
shorter  timeframe  during  the  entire  year 
or  the  same  time  limit  in  a  more 
northern  area  of  the  country  will  not 
allow  the  E/CO  ring  carrier  to  function 
nationwide.  EPA  does  not  intend 
processors  of  ring  carriers  to  make 
different  ring  carriers  for  use  during 
different  seasons  of  the  year.  EPA 
requests  comment  on  the  structure  of 
this  requirement;  specifically,  if  a  time 
limit  expressed  as  10,000  kilojoules  of 
UV,  250  light  hours  under  ASTM  El- 
5208,  or  200  hours  using  ASTM  G-26 
are  equivalent  to  35  days  in  a  location 
below  the  latitude  26  degrees  North  in 
continental  United  States  waters.  EPA 
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also  requests  comment  on  placing  one 
or  all  of  these  values  in  the  rule. 

D.  Environmental  Conditions  for 
Degradation 

After  the  formulation  of  the  resin, 
environmental  conditions  are  the  most 
important  factors  for  determining  the 
rate  of  degradation.  For  example,  a 
photodegradablo  plastic  buried  in  a 
landfill  will  degrade  at  the  same  rate  as 
the  nondegradable  formula  of  that 
plastic  because  there  is  no  source  of 
light  to  degrade  the  plastic.  A 
degradable  plastic  must  be  tested  imder 
the  environmental  conditions  in  which 
the  product  will  be  disposed.  The 
Statute  directs  the  Agency  to  protect 
marine  wildlife. 

The  quantity  and  wavelength  of 
ultraviolet  (ITVO  light  a  photodegradable 
plastic  is  exposed  to  are  the  most 
significant  factors  controlling  the  rate  of 
photodegradation.  Biodegradation  in 
comparison  to  photodegradation  is  a 
much  more  complex  process  and  any 
test  to  measure  the  rate  of  degradation 
would  have  to  control  more  variables. 
Variables  that  impact  the  rate  of 
biodegradation  in  a  marine  environment 
include:  the  microbial  population,  water 
quality/chemistry,  temperature,  amoimt 
of  UV,  and  wave  action.  Biodegradable 
carriers  would  have  difficulty  meeting  a 
standard  based  only  on  the  amount  and 
spectra  of  light. 

The  Agency  explored  several  options 
for  regulatory  requirements  that  reflect 
"marine  conditions": 

1.  Establish  a  laboratory  test  imposing 
specific  limits  on  all  the  variables  listed 
above  that  influence  biodegradation  and 
photodemdation. 

2.  Estaolish  a  test  for  photodegradable 
plastic  limiting  UV  and  temperature. 

3.  Require  in  situ  testing,  le.,  ring 
carriers  would  be  tested  in  a  marine 
setting  (as  a  opposed  to  a  laboratory  test 
simulating  marine  conditions).  The 
important  factors  determining 
degradation  for  an  in  situ  tost  are  the 
latitude  of  the  test  site  and  season 
during  testing. 

4.  K^uire  ring  carriers  to  meet  a 
performance  standard  for  degradability 
under  certain  environmental  conditions 
without  specifying  the  test  method  that 
must  be  used. 

Option  1  would  require  the  Agency  to 
establish  limits  under  which  ring 
carriers  would  biodegrade.  The  Agency 
would  define  the  species  of  micro-  and 
macroorganisms  and  the  agitation  of  the 
seawater.  At  this  time,  the  Agency  does 
not  have  enough  information  to  define 
precisely  conditions  for  these  processes. 
The  American  Society  for  Testing  and 
Materials  (ASTM)  and  other  groups  are 
working  on  tests  which  might  be 


appropriate  to  test  biodegradable 
plastics  in  a  laboratory  setting.  The 
Agency  requests  comment  on  this 
option  and  information  on  the  processes 
described  above. 

For  option  2.  the  Agency  would 
define  the  two  most  important  variables 
for  photodegradables,  temperature  and 
light,  and  then  allow  the  processor  to 
test  the  ring  carriers  in  a  laboratory 
setting.  ASTM  has  standards  for  testing 
photodegradable  plastics  which  define 
these  variables.  ASTM  test  D-5208  and 
G-26  are  designed  to  mimic  UV 
exposure  under  laboratory  conditions 
and  D-3826  to  measure  elongation  at 
break  for  plastics.  These  tests  are 
accepted  by  the  academic  as  well  as  the 
industrial  community  for  simulating 
weathering  conditions  for 
photodegradable  plastics.  This  option 
would  be  adequate  to  test  the  ring 
carriers  presently  used,  but  it  would 
limit  new  technology  that  degrades  by 
any  means  other  than 
photodegradadatlon  (e.g., 
biode^dation).  Such  a  limitation 
would  not  meet  the  Agency’s  goal  of 
providing  flexibility  for  new 
technologies,  as  described  earlier.  The 
Agency  requests  comment  on  this 
option,  specifically  whether  it  should  be 
included  in  the  rule  language  as  a 
requirement  for  photodegradable  ring 
carriers. 

Option  3  would  require  the  processor 
to  test  in  situ.  *1116  processor  would 
anchor  several  ring  carriers  in  a  marine 
environment  (ring  carriers  float  until 
weighted  with  growth  of  algae  and 
crustaceans)  and  test  the  samples  to 
determine  if  they  have  degraaed  to  the 
point  of  5  percent  elongation  at  break. 
There  is  no  accepted  test  for  exposiire 
of  biodegradable  plastics  in  marine 
environments  (eimer  simulated  in  a  lab 
or  testing  in  situ).  The  Agency 
considered  the  following  elements  for 
an  in  situ  test: 

a.  Season  and  location.  The  rate  of 
biodegradation  is  most  strongly 
influeixced  by  the  environmental 
conditions  of  the  location  for  testing;  the 
season  (which  determines  temperatiire 
and  sunlight)  and  biology  in  which  an 
in  situ  test  is  performed  will  determine 
the  degradation  rate.  The  Agency 
exploit  the  option  of  defining  a 
s]}ecific  month  and  geographic  latitude 
so  that  the  test  results  would  be 
reproducible  and  comparable. 

D.  Environment.  The  Agency  believes 
that,  if  an  in  situ  test  were  proposed, 
certain  restrictions  should  apply.  The 
Agency  would  require  that  samples  be 
expos^  to  a  marine  environment 
within  U.S.  nearshore  waters;  allowing 
testing  in  United  States  territories  such 
as  the  United  States  Virgin  Islands 


would  favorably  influence  the  test 
results  because  of  higher  amovmts  of  UV 
and  water  temperature.  Also  prohibited 
would  be  testing  in  any  location,  such 
as  sewage  outfalls,  that  would  favorably 
influence  test  results. 

c.  Enclosure  of  Samples.  The  Agency 
would  require  samples  to  be  enclosed  in 
a  manner  that  allows  free  circulation  of 
water  into  the  enclosure  but  does  not 
allow  large  fragments  of  ring  carriers  to 
leave  the  enclosure.  The  Agency 
requests  comment  on  the  size  of 
screening  necessary  to  retain  fragments 
large  enough  to  prevent  a  risk  to 
wildlife. 

An  in  situ  test  has  the  advantage  of 
being  applicable  for  both  biodegradable 
and  photodegradable  plastics.  A 
disadvantage  of  this  option,  however,  is 
that  the  degrad'  .on  rates  will  vary 
greatly  between  in  situ  test  runs  (as 
compared  to  a  laboratory  tests)  because 
of  the  environmental  variables.  A  plastic 
tested  during  a  month  which  is 
relatively  cloudy  will  show  a  slower 
rate  than  an  equivalent  plastic  tested 
during  a  sunny  month.  Comparison  of 
test  results  performed  in  different 
locations  and/or  during  difrerent  time 
periods  would  be  very  difficult  even  to 
the  extent  that  an  otherwise  degradable 
plastic  may  fail  the  test  due  to  climate 
conditions. 

EPA  requests  comment  on  the  need 
for  an  in  situ  test.  EPA  also  requests 
specific  comment  on  the  structure  and 
content  of  an  in  situ  testing  procedure. 

If  the  comments  on  today’s  proposal 
indicate  that  an  in  situ  test  is  desirable, 
an  in  situ  test  may  be  included  in  the 
final  rule. 

Option  4  would  allow  the  greatest 
flexibility,  and  therefore  EPA  has 
chosen  to  use  this  approach  in  this 
proposal.  Processors  would  design  and 
manufacture  for  use  ring  carriers  to  meet 
a  performance  standard  of  degradability 
imder  certain  conditions.  The  processor 
may  choose  a  test  to  demonstrate 
complitmce  of  the  ring  carriers  based  on 
the  material  used  to  manufacture  the 
ring  carriers.  Current  ring  carriers  could 
be  tested  using  the  ASTM 
photodegradation  test  (option  2)  or  any 
revisions  of  the  ASTM  tests.  Processors 
employing  new  technology  could  use  an 
in  situ  test  (option  3).  Processors  would 
not  be  required  to  submit  test  results  to 
the  Agency. 

The  EPA  is  proposing  three  factors  to 
be  included  in  the  performance 
standard:  A  physical  endpoint  for 
degradation,  a  time  limit  for 
degradation,  and  marine  environmental 
conditions.  The  first  two  factors  have 
been  defined  as  5  percent  elongation  at 
break  and  35  days  under  marine 
conditions  in  a  location  below  the 
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latitude  26  degrees  North  in  continental 
United  States  waters.  The  processor  may 
choose  to  define  the  environmental 
conditions  for  the  test  frmn  many 
difierent  options  so  long  as  the 
conditions  reflect  the  marine 
environment. 

If  a  ring  carrier  processor  wishes  to 
market  photodegradable  ring  carriers, 
the  processor  may  test  the  ring  carriers 
using  the  ASTM  procedures  for  testing 
and  handling  photodegradable  plastics. 

If  a  processor  chooses  to  market  a  ring 
carrier  which  is  biodegradable  or  is 
degradable  hy  several  processes 
(perhaps  including  photodegradation 
and  biodegradation  in  the  process)  the 
processor  may  use  an  in  situ  test  of  their 
own  design  to  measure  degradability  or 
an  established  test  (ASTM  is  working  on 
a  lab  test  for  biodegradable  plastics). 

The  EPA  requests  comment  on  this 
proposed  structure  of  the  rule, 
specifically  whether  the  ASTM 
procedures  (D-5208,  G-26,  and  D-3826) 
and  an  in  situ  test  should  he  included 
in  the  rule. 

The  exposure  of  photodegradable  ring 
carriers  should  be  equivalent  to  the 
amotmt  of  exposure  ring  carriers  receive 
during  35  days  under  marine  conditions 
in  a  location  below  the  latitude  26 
degrees  North  in  continental  United 
States  waters. 

E.  Applicability  and  Compliance 

Public  Law  100-556  requires  that  EPA 
issue  a  rule  providing  that  all  ring 
carriers  intended  lot  use  in  the  United 
States  must  be  made  of  degradable 
material  EPA  is  proposing  to  apply  this 
rule  both  to  processors  in  the  United 
States  and  auo  to  any  person  in  the 
United  States  importing  ring  carriers. 
This  rule  does  not  difCerentiate  between 
ring  carriers  processed  for  tise  in  the 
United  States  and  other  countries 
because,  at  the  time  of  sale  to  beverage 
bottlers,  the  processor  has  no  knowl^ge 
as  to  where  ^e  ring  carriers  will  be  sold 
or  used. 

The  proposed  rule  would  require  each 
ring  processor  and  importer  to 
determine  that  its  ring  carrier  meets  this 
degradable  performance  standard  before 
marketing  for  use  the  ring  carriers.  The 
Agency  does  not  necessarily  intend  for 
importers  of  ring  carriers  to  test  each 
shipment  of  ring  carriers  to  determine  if 
they  meet  the  performance  standard. 
Importers  must  not  knowingly  distribute 
ring  carriers  that  do  not  meet  this 
performance  standard  and  they  should 
seek  reassurance  from  the  processors 
that  the  ring  carriers  meet  the 
performance  standard.  If  more  than  one 
processor  manufactures  ring  carriers 
using  the  same  ring  carrier  material  and 
processing  conditions,  then  they  do  not 


each  have  to  teat  their  own  ring  carrier. 
They  may  share  the  test  data.  However, 
the  processors  should  document  this 
agreement  The  processor  also  should 
test  the  ring  carrier  each  time  the  ring 
carrier’s  formulation  or  processing 
procedure  changes  substantially. 

F.  Recycling 

Recycling  of  plastic  consumer 
products  is  a  mwing  industry.  Many 
communities  luve  programs  for  plastics 
recycling.  Thera  is  a  concern  that  if 
degradable  plastics  are  included  in 
recycled  plastic  stock  the  degradable 
plastics  may.  because  of  their  ability  to 
degrade,  cause  the  recycled  plastic 
pr^uct  to  become  brittle  and  foil. 

The  Agency  does  not  believe 
degradable  ring  carriers  pose  a  threat  to 
pieties  recycling.  The  quantity  of  ring 
carriers  compart  to  the  total  quantity 
of  plastic  disposed  of  every  year  is  very 
small  and,  therefore,  should  have 
relatively  little  effect  (Ref.  16).  If 
photodegradable  material  is  included  in 
a  recycled  product  that  is  a  dark  color, 
further  degradation  is  not  going  to  occm 
because  the  dark  pigments  will  block 
UV  penetration.  Furthermore,  there  are 
preliminary  data  that  show  that 
inclusion  of  a  small  amount  of 
degradable  plastic  does  not  increase  the 
brittleness  of  recycled  plastic  (Ref.  16). 

In  addition,  ITW  is  nmning  a  pilot 
program  to  recycle  E/CX)  ring  carriers. 
The  ring  carriers  have  been  recycled 
into  ring  carriers  as  well  as  into  other 
consumer  products  (Ref.  28). 

VI.  Enforcement  and  Efifoctive  Date 

The  Agency  requests  comment  on 
incentives  for  compliance  with  this  rule. 
The  Agency  suggests  the  processors  of 
ring  carriers  retain  evidence  of 
compliance  in  the  event  that  citizens 
question  the  degradability  claim.  Public 
Law  100-556  does  not  provide  the 
Agency  with  the  authority  to  enforce 
this  rule.  Furthermore,  it  is  a  free¬ 
standing  legislation  that  does  not  amend 
RCRA.  ^nsequently,  EPA  cannot  use 
the  enforcement  provisions  in  Section 
3008  of  RCRA.  The  Agency  requests 
comment  on  the  need  for  compliance 
incentives  as  well  as  specific 
suggestions  of  compliance  strategies. 

The  Agency  is  proposing  that  this  rule 
be  effective  six  months  after  the  date  of 
the  promulgation  of  the  final  rule.  The 
Agency  believes  that  the  current  ring 
carrier  technology  meets  the  propos^ 
performance  standard.  The  Agency 
requests  comment  on  this  effective  date 
and  whether  processors  will  be  able  to 
test  any  ring  carriers  currently  in  use 
and  comply  with  the  propos^ 
performance  standard  within  this 
timeframe.  Moreover,  EPA  believes  that 


the  entire  existing  inventory  of  ring 
carriers  in  the  United  States  is  made  of 
the  E/CO  polymer,  so  it  does  not  need 
to  allow  additional  time  for  the  use  of 
noncomplying  inventory.  EPA  requests 
comment  on  tUs  finding. 

Vn.  Administrative  Dengnation  and 
Regulatory  Analysis 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  ‘‘major”  and  thus  subject  to  the 
requirement  to  prepare  a  regulatory 
impact  analysis.  The  proposed  rule 
published  today  is  not  major.  It  will  not 
result  in  an  effect  on  the  economy  of 
$100  million  or  more,  %rill  not  result  in 
significant  increased  costs  or  prices, 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity  and 
innovation,  and  will  not  disrupt 
domestic  export  markets.  This  proposal 
will  have  none  of  the  above  effects, 
because  the  Agency  finds  the  processors 
are  able  to  meet  these  standard  without 
changing  current  technology.  Therefore 
the  Agency  has  not  prepared  a 
regulatory  impact  analysis  under  the 
Executive  Order.  The  Agency  requests 
comment  on  the  potential  costs  of  this 
rulemaking.  This  proposed  regulation 
was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
No.  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  requires  an  agency  to 
prepare,  and  m^e  available  for  public 
comment,  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e.,  small  bxisinesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  rule  will  affect  ring 
carrier  processor,  none  of  whom  are 
small  entities.  Small  entities  are  not 
likely  to  enter  into  this  market  because 
of  the  requirements  for  expensive 
application  equipment  and  quantities  of 
materials.  Therefore,  in  accordance  with 
5  U.S.C.  605(b),  I  hereby  certify  that  this 
rule,  if  promulgated,  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(as  defined  by  the  Regulatory  Flexibility 
Act). 
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C.  Paperwork  Reduction  Act 

The  Agency  has  determined  that  there 
are  no  additional  reporting,  notification, 
or  recordkeeping  provisions  associated 
with  this  proposed  rule.  Such 
provisions,  were  titey  included,  would 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (CHmIB) 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq. 
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Dated:  March  30, 1993. 

Carol  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40  of  the  Code  of  Federal 


Regulations  is  proposed  to  be  amended 
by  adding  part  238  to  read  as  foUonvt: 

PART  238— DEGRADABLE  PLASTIC 
RING  CARRIERS 

Subpart  A — Genaral  Provialona 

Sec. 

238.10  Purpose  and  applicability. 

238.20  Definitions. 

Subpart  B — Raquiramenta 
238.30  Requirement. 

Authority:  42  U,S.C.  6914b-l. 

Subpart  A — Genaral  Provialona 

8  238.10  Purpose  and  applicabltity. 

The  purpose  of  this  part  is  to  require 
that  plastic  ring  carriers  be  made  of 
degradable  materials  as  described  in 
§§  238.20  and  238.30.  The  requirements 
of  this  part  apply  to  all  processors  and 
importers  of  plastic  ring  carriers  in  the 
United  States  as  defined  in  §  238.20. 

8238.20  DaMnMona. 

For  the  purpose  of  this  part; 

5  percent  Elongation  at  break  means 
the  increase  in  length  of  the  plastic 
material  caused  by  a  tensile  load.  This 
is  computed  by  dividing  the  length,  at 
break,  of  the  material  before  it  is  tested 
by  the  length  of  the  material,  at  break, 
after  it  is  stretched  by  the  tensile  load. 

It  is  stretched  (and  simultaneously 
measured)  until  the  material  breaks. 

Processor  means  the  persons  or 
entities  that  produce  ring  carriers  ready 
for  use  as  beverage  carriers. 

Ring  Carrier  means  any  plastic  ring 
carrier  device  that  contains  at  least  one 
hole  greater  than  IV4  inches  in  diameter 
which  is  made,  used,  or  designed  for  the 
purpose  of  packaging,  transporting,  or 
carrying  multipackaged  cans  or  bottles. 

Subpart  B — Requirementa 

8  236.30  Requirement. 

(a)  No  processor  shall  manufacture 
ring  carriers  intended  for  use  in  the 
United  States  unless  they  are  designed 
and  manufactured  so  that  the  ring 
carriers  degrade  to  the  point  of  5  percent 
elongation  at  break  when  exposed  for  35 
days,  during  June  and  July,  to  marine 
conditions  in  a  location  below  the 
latitude  26  degrees  North,  in  continental 
United  States  waters  or  equivalent 
laboratory  exposure  cxwiditions. 

(b)  No  person  shall  import  ring 
carriers  in  bulk  unless  they  are  designed 
and  manufactured  to  degrade  to  the 
point  of  5  percent  elongation  at  break 
when  exposed  for  35  days,  during  June 
and  July,  to  marine  conditions  in  a 
location  below  the  latitude  26  degrees 
North,  in  continental  United  States 
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waters  or  equivalent  laboratory 
exposure  conditions. 

(FR  Doc.  93-ai29  Filed  4-&-93;  8:45  am] 
MUMO  CODE  KM-eO-P 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

(Ex  Part*  No.  394  (Sub-No.  12)] 

Petition  To  Exempt  From  Regulation 
the  Rail  Transportation  of  Scrap  Paper 

AGENCY:  Interstate  Commerce 
Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Commission  is  seeking 
public  comment  on  a  proposal  from  the 
Association  of  American  Railroads 
(AAR)  to  exempt  from  regulation  the  rail 
transportation  of  scrap  paper.  If  the 
exemption  proposed  by  AAR  is  adopted, 
rates  for  the  transportation  of  scrap 
paper  would  be  deregulated  and  would 
not  be  subject  to  the  evidentiary 
requirements  associated  with  the  annual 
compliance  proceedings  that  govern 
other  recyclable  commodities.  The 
proposal  requested  by  AAR  appears 
below.  We  also  seek  comments  on  an 
alternate  approach  that  would  grant  an 
exemption  from  tariff  and  other  filing 
requirements  while  retaining  the 
maximum  rate  cap  of  section  10731(e) 
as  to  increases  in  individual  rates. 

DATES:  Any  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record  by  filing  and  receiving 
written  comments  must  file  a  notice  of 
intent  to  do  so  by  April  19, 1993.  Wo 
will  issue  a  service  list  of  the  parties  of 
record  shortly  thereafter.  Ckimments  and 
replies  must  be  served  on  all  parties  on 
the  service  list.  Ck)mments  are  due  May 
19, 1993.  Replies  are  due  June  18. 1993. 
ADDRESSES:  Send  notices  of  intent  to 
participate  and  an  original  and  10 
copies  of  pleadings  referring  to  Ex  Parte 
No.  394  (Sub-No.  12)  to:  Office  of  the 
Secretary,  Case  Ckmtrol  Branch, 
Interstate  Clommerce  Commission, 
Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maynard  Dixon.  202-927-5293  or 
Joseph  Dettmar,  202-927-5660  (TDD  for 
hearing  impaired:  202-927-5721). 
SUPPLEMENTARY  V^ORMATION:  By  notice 
published  on  September  9. 1992  at  57 
FR  41122-41123  in  Ex  Parte  No.  394 
(Sub-No.  10),  Railroad  Rates  on 
Recyclables— Exemptions,  we  proposed 
to  exempt  movements  of  nonferrous 
recyclable  conunoditiea  whose  rates  are 
found,  in  an  annual  compliance 


proceeding  for  recyclables  rates,*  to 
recover  revenues  below  the  variable  cost 
of  service.  In  the  (Sub-No.  10) 
proceeding,  we  stated  that  we  would 
entertain  petitions  to  exempt 
commodities  such  as  scrap  paper  that 
are  recovering  revenues  “just  above  the 
RA^C  break  even  point." 

By  petition  filed  December  1, 1992 
and  docketed  as  Ex  Parte  No.  394  (Sub- 
No.  12),  the  Association  of  American 
Railroads  and  nine  class  I  railroads 
(Petitioners)  responded  to  our  invitation 
in  the  (Sub-No.  10)  proceeding  by 
requesting  that  the  Commission  exempt 
railroad  movements  of  scrap  paper  fr'om 
regulation  under  49  U.S.C.  subtitle  IV. 

^e  provisions  of  49  U.S.C.  10505 
authorize  us  to  exempt  services  firom 
regulation  where  (1)  regulation  is  not 
necessary  to  carry  out  ffie  rail 
transportation  policy  of  49  U.S.C. 

10101a  and  (2)  the  service  is  of  limited 
scope  or  regulation  is  not  necessary  to 
protect  shippers  from  abuse  of  market 
power. 

Petitioners  present  substantial 
evidence  that  exemption  of  scrap  paper 
would  meet  the  criteria  of  49  U.S.C. 
10505: 

1.  Petitioners  attempt  to  demonstrate 
that  an  exemption  would  not  subject 
shippers  to  abuse  of  market  power. 
Petitioners’  witnesses  present 
information  designed  to  show  that 
motor  carriers  move  the  great  majority 
of  the  traffic  and  that  the  motor  carriers’ 
share  has  been  increasing.  Petitioners 
also  present  information  designed  to 
demonstrate  the  presence  of  substantial 
intramodal,  geographic,  and  product 
competition.  Petitioners  testify  that  the 
movements  proposed  for  exemption 
compete  with  exempt  movements  of 
substitutes  for  scrap  paper  in  boxcars 
and  that  shippers  are  overwhelmingly 
satisfied  with  the  boxcar  exemption. 
Petitioners  also  testify  that  an 
exemption  would  enable  railroads  to 
compete  more  effectively  with  motor 
carriers  by  eliminating  me  delay  and 
expense  of  filing  tariffs  and  complying 
with  the  administrative  requirements 
connected  with  contracts  executed 
\mder  section  10713. 

2.  As  additional  evidence  of  lack  of 
market  dominance,  petitioners 
incorporate  by  reference  testimony  in  Ex 
Parte  No.  394  (Sub-No.  9),  Cost  Ratio  for 
Recyclables — 1992  Determination, 
which  shows  that  the  railroads’ 
revenue/variable  cost  ratios  for  scrap 
paper  range  firom  0.95  to  1.12. 

According  to  petitioners,  this  indicates 
that  the  tnffiic  produces  little,  if  any,  net 
revenue  and  thus  is  subject  to 
significant  competition. 


*Sm  49  CFR  part  1143. 


3.  Petitioners  cite  cases  in  which  this 
agency  has  found  that  exemptions  of 
similar  or  greater  economic  effect  are  of 
"limited  scope"  under  49  U.S.C. 
10505(a).  We  request  comments  on 
whether  an  exemption  for  scrap  paper 
would  satisfy  section  10505. 

In  the  (Sub-No.  10)  proceeding,  we 
asked  whether  we  have  authority  to 
grant  exemptions  for  commodities 
subject  to  section  10731 ’s  rate  cap  for 
recyclables.  That  question  is  at  issue  in 
this  rulemaking  as  well.  Accordingly, 
we  also  seek  comments  on  the  efficacy 
of  a  partial  exemption  which  would 
exempt  the  transportation  of  scrap  paper 
frum  tariff  and  offier  filing  requirements 
(including  participation  in  annual 
compliance  proceedings)  but  would 
continue  to  subject  the  t^sportation  to 
the  maximum  rate  cap  of  section 
10731(e).  Such  an  approach  may 
accommodate  the  objectives  of  the 
exemption  provisions  while  preserving 
a  shipper’s  right  to  relief  in  the  event 
that  an  individual  above-the-cap  rate  is 
increased.  In  a  conference  on  March  23, 
1993,  we  voted  to  adopt  a  partial 
exemption  in  the  (Sub-No.  10) 
proceeding.  We  request  comments  on 
whether  this  approach  would  satisfy  the 
objectives  of  the  proponents  of  the 
exemption  in  this  matter. 

Finally,  we  seek  comment  on  whether 
the  exemption  should  be  granted  for 
transportation  of  all  scrap  paper  covered 
by  the  5-digit  Standard  'D^sportation 
Commodity  Ck>de  (SltX)  No.  40  241,  or 
whether  it  should  be  drawn  more 
narrowly.  We  note  that  5-digit  STCC 
groups  contain  several  commodities, 
and  if  the  exemption  is  to  focus  on  a 
single  5-digit  group,  we  might  want  to 
ensure  that  there  are  no  commodities  in 
the  group  with  particular  characteristics 
warranting  regulation. 

We  preuminarily  conclude  that 
implementation  of  this  proposal  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  No 
new  regulatory  requirements  are 
imposed,  directly  or  indirectly.  The 
purpose  of  the  proposal  is  simply  to 
reduce  regulation  where  it  appears  to  be 
imnecessary.  The  proposal  should  not 
significantly  change  the  rates  paid  by 
shippers,  large  or  small.  The  parties 
most  affected  by  the  regulatory  burdens 
removed  by  this  proposal  are  the  larger 
railroads. 

This  action  will  not  significantly  . 
affect  either  the  quality  of  the  human 
environment  or  Uie  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1039 

Intermodal  transportation, 
Manufactiued  commodities.  Railroads. 

Decided:  March  30, 1993. 
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By  the  CoBnaiBslan,  Qninnaa  McDonald. 
Vice  Cbainnan  Simmons,  Ckunmissioners 
Phillips,  Fhilbin,  and  Walden. 

Sidnqr  L.  Strickland,  Jr., 

Secreloiy. 

Exemptioii  Proposed  by  AAR 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1039 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  ie3»-EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
is  amended  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10505, 10708, 
10761, 10762,  and  11105;  5  U.S.C  553. 

2.  Section  1039.11,  paragraph  (a)  is 
proposed  to  be  amended  by  adding  to 
the  chart,  after  STCC  No.  39,  STCC  No. 
40  241  (Scrap  paper);  and  by  adding  to 
the  concluding  text  the  words  “(except 
for  specific  recyclable  commodities 
listed  above)”  after  the  words  “by  the 
Commission  at  356  l.C.C.  445-447”. 


§1039.11  AMsoelisiisous  commodities 
exemptions. 

(a)*  *  * 


STCC  No. 

STCC  tariff 

Commodity 

«  • 

40  241  . 

6001-U,  off. 
1-1-03.. 

Scrap 

paper. 

§1039.14  lAmended] 

3.  Section  1039.14,  paragraph  (b)(5)  is 
proposed  to  be  amended  by  adding  the 
allowing  words  to  the  end  of  the 
sentence:  “and  specific  recyclable 
commodities  listed  in  §  1039.11  of  this 
part.” 

[FR  Doc.  93-8103  Filed  4-6-93;  8:45  am) 
BUXINQ  C006  T03S-01-«I 


DEPARTWENT  OP  THE  INTERIOR 
Fish  and  Wlldlifa  Sendcs 

50  CFR  Part  17 
RIN  1018-AB97 

Endangersd  and  Thraatanad  WUdllfa 
and  Planta;  Proposed  Endangered 
Status  for  the  Ptartf  Poa  manntl 
(Mann’s  BUisgrass) 

AGENCY:  Fi^  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  {Hoposes  endangered 
status  pursuant  to  the  Endangered 


Specias  Act  of  1973,  as  amended  (Act), 
for  the  plant  Poa  tnanidi  (Mann’s 
bluegrass).  Four  extant  populations 
containing  a  total  of  approximate!7  125 
individuw  of  the  qiecies  are  known  to 
occiir  in  the  carthwestem  and  north- 
central  region  of  the  island  of  Kauai. 

The  me^or  threat  to  this  species  is 
damage  done  by  feral  goats.  These 
animals  trampb  vegetation,  cause 
erosion,  and  open  areas  to  invasion  by 
alien  plants,  in  addition,  the  species  and 
its  habitat  are  affected  by  competition 
for  space,  light,  water,  and  nutrients  by 
naturalized,  introduced  vegetation, 
especially  Engeron  karvinManus  (daisy 
flMbene):  firr.  and  landslides  and 
erosion.  The  existence  of  few 
populations  end  individuals  increases 
the  liketihxxxl  of  extinction  from 
stochastic  events  and/or  reduced 
reproductive  vigor.  This  proposal,  if 
made  final,  would  implement  the 
Fedwal  protection  and  recovery 
provisions  provided  by  the  Act  If  made 
final,  it  would  also  axigment  State 
regulations  protecting  this  plant  as  an 
endangered  species.  Comments  and 
materi]^  related  to  this  proposal  are 
solicited. 

OATES:  Commants  from  all  interested 
parties  must  be  received  by  June  7, 

1993.  Public  hearing  requests  must  be 
received  by  May  24, 1993. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Robert  P.  Smith,  Field  Supervisor, 
Pacific  Islands  Office,  U.S.  Fish  and 
Wildlife  Service,  300  Ala  Moana 
Boulevard,  Room  6307,  P.O.  Box  50167, 
Honolulu.  Hawaii  96850.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  P.  Smith,  at  the  above  address 
(800/541-2749). 

SUPPLayiENTMIY  INFORMATION: 
Backgrouad 

Poa  mannii  was  first  collected  by 
Horace  Mann.  Jr.,  and  William  Tu^ 
Brigham  inl864  or  1865  in  Waimea 
Canyon  on  the  island  of  Kauai.  The 
name  Poa  mannii  was  published  in 
Seemann’s  foumai  of  ^tany  in  1869 
without  a  diagnosis  and  was  attributed 
to  William  Munro.  The  specific  epithet 
was  selected  to  honor  one  of  the  original 
collectors.  Subeequently,  the  spodes 
was  validly  published  by  Hillebrand 
(1886)  in  his  flora. 

Poa  mannii  of  the  grass  family 
(Poeceae)  is  a  perennial  grass  with  short 
rhizomes  (underground  stems)  and 
erect,  tuft^  culms  (bunched  stems)  50 
to  75  centimeters  (cm)  (20  to  30  inches 


(in)j  tall.  The  leaf  ^eath  completely 
surrounds  the  leaf,  and  the  li^le 
(appendage  at  the  junction  of  the  leaf 
bla^  and  sheath)  completely  encircles 
the  stem,  is  about  0.5  millimeter  (mm) 
(0.02  in)  long,  and  has  a  tooth  ehoui  2 
to  4  mm  (0.08  to  0.2  in)  long  and  a 
fringed  margin.  The  leaf  blade  is  up  to 
15  cm  (6  in)  long  and  2  to  4  nun  (0.08 
to  0.2  in)  wide,  and  has  a  rough  upper 
surface  and  a  hairless  lower  surfara.  The 
panicles  (branched  flowear  clusters)  are 
usually  less  than  5  cm  (2  in)  long  and 
have  primary  branches  5  to  20  mm  (0.2 
to  0.8  in)  long.  The  4  to  7  mm  (0.2  to 
0.3  in)  long,  ^ttened  spikelets  (ultimate 
flower  clusters)  are  pale  greenish  or 
yellowish  brown  and  usually  comprise 
4  or  5  flowers.  The  glumes  (small  pair 
of  bracts  at  the  base  of  each  spikelet)  are 
about  3  mm  (0.1  in)  long.  'The  lemma 
(outer  bract  at  the  base  of  a  floret)  is  3 
to  4  mm  (0.1  to  0.2  in)  long  and  has 
cobwebby  hairs  at  its  base.  The  palea 
(inner  bract  at  the  base  of  a  floret)  is  3 
to  3.5  mm  (about  0.1  in)  long  and  has 
a  sharp,  longitudinal  ridge.  The  reddish 
brown  grain-like  fruit  is  elliptical  to 
spindle-shaped  and  about  1.5  mm  (0.06 
in)  long.  All  three  native  species  of  Poa 
in  the  Hawaiian  Islands  are  endemic  to 
the  islcmd  of  Kauai.  Poa  mannii  is 
distinguished  from  both  Poa 
siphonogiossa  and  Poa  sandvicensis  by 
its  fringed  ligule  and  from  Poa 
sandvicensis  by  its  shorter  panicle 
branches  (O'Dmnor  1990). 

Poa  mannii  is  found  only  on  the 
northwestern  and  west-central  portions 
of  the  island  of  Kauai.  The  four  known 
populations  extend  over  a  distance  of 
about  10.5  by  8.5  kilometers  (km)  (6.5 
by  5.3  miles  (mi)  and  are  found  in 
kalalau,  Makaha,  Koaie,  and  Waialae 
Valleys  (David  Lorence,  National 
Tropical  Botanical  Garden,  pers. 
comms.,  1992).  The  species  was 
formerly  found  in  Oli^ele  Gulch 
(O'Connor  1990).  Approximately  125 
individuals  have  been  observed  in  the 
extant  populations.  This  species 
typically  grows  on  cliffs  and  rock  faces 
at  elevations  between  460  and  1,150 
meters  (m)  (1.510  and  3,770  (ft))  in 
Lowland  and  Montane  Mesic  Forests. 
Associated  species  include  Chamaesyce 
sp.  (’akoko).  Exocarpos  iuteolus  (beau), 
Labordia  helleri  (kamakahala).  and 
Nototrichium  sp..  in  Kalalau  Valley; 
Cyrtandra  wawae  (ha’iwale)  in  Makaha 
Valley;  Acacia  koa  (koa),  Alectryon 
macrococcus  (mahoe),  and  Antidesmo 
piatyphyUum  (hame)  in  Koaie  Valley, 
and  Bidens  cosmoides  (po’ola  nui), 
Carex  meyenii,  Dodonaea  viscosa 
(’a’ali’i).  and  Schicdea  amfdexicauiis  in 
Waialae  Valley.  Threats  to  Poa  mannii 
include  habitat  damage,  trampling,  and 
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browsing  by  feral  Capra  hircus  (goats); 
competition  with  invasive  alien  plants, 
especially  daisy  fleabane,  Lantana 
camara  (lantana),  and  Rubus  arqutus 
(prickly  Florida  blackberry);  landslides 
in  the  steep  habitat;  fire;  and  reduced 
reproductive  vigor  and/or  extinction 
from  stochastic  events  due  to  the  small 
number  of  existing  populations  and 
individuals  (D.  Lorence  and  Ken  Wood. 
Hawaii  Plant  Conservation  Center,  pers. 
comms.,  1992). 

Federal  action  on  Poa  mannii  began 
as  a  result  of  section  12  of  the  Act. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9. 

1975.  On  July  1, 1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 

(now  section  4(b)(3))  of  the  Act,  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
June  16, 1976,  the  Service  published  a 
proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
species.  The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments  and 
data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1, 1975,  Federal  Register 
publication.  General  comments  received 
in  response  to  the  1976  proposal  are 
smnmarized  in  an  April  26, 1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  De^mber  10. 1979,  the 
Service  published  a  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16, 

1976,  proposal  that  had  not  been  made 
final,  along  with  four  other  proposals 
that  had  expired.  The  Service  published 
updated  notices  of  review  for  plants  on 
Dumber  15, 1980  (45  FR  82479), 
September  27. 1985  (50  FR  39525),  and 
Febru^  21, 1990  (55  FR  6183).  Poa 
mannii  was  first  included  in  the  1980 
and  1985  notices  of  review  as  a  Category 
1  species.  Category  1  taxa  are  those  for 
which  the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  In  the  1990  notice  of 
review,  Poa  mannii  was  considered  a 


Category  1*  species.  Category  1*  taxa 
are  those  which  are  possibly  extinct. 
Since  the  1990  notice  of  review,  three 
previously  unknown  populations  of  the 
species  have  been  discovered,  and  a 
population  has  been  found  in  an  area  in 
which  the  plant  was  formerly  known. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretaiy  to  make  findings  on 
certain  pending  petitions  wi&in  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  Poa  mannii  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  lading  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986, 1987, 1988, 1989, 
1990,  and  1991.  I^blication  of  the 
present  proposed  rule  constitutes  the 
final  1-year  finding  for  this  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  Act  set  forth  the  criteria 
and  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  These 
factors  and  their  application  to  Poa 
mannii  Munro  ex  Hillebr.  (Mann’s 
bluegrass)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  area  of  Kauai  in  which  Poa 
mannii  is  found  has  imdergone  extreme 
alteration  because  of  past  and  present 
land  management  practices,  including 
grazing,  deliberate  alien  plant  and 
animal  introductions,  water  diversion, 
and  recreational  development  (Wagner 
et  al.  1985).  Feral  animals  have  made 
the  greatest  overall  impact,  altering  and 
degrading  the  vegetation  and  habitats  of 
the  area;  feral  goats  currently  cause  the 
most  damage  to  the  area. 

Feral  goats,  which  have  inhabited  the 
drier,  more  rugged  areas  of  Kauai  since 
the  18208,  consume  native  vegetation, 
trample  roots  and  seedlings,  cause 
erosion,  and  promote  the  invasion  of 
alien  plants  (Cuddihy  and  Stone  1990). 
Feral  goats  on  Kauai  are  managed  as  a 
game  species  with  a  limited  hunting 


season  (Tomich  1986),  but  their 
numbers  are  large  enough  to  cause  . 
considerable  habitat  damage.  Poa 
mannii  survives  only  in  very  steep  areas 
that  are  inaccessible  to  goats,  suggesting 
that  goat  predation  may  have  eliminated 
this  species  fr'om  more  accessible 
locations,  as  is  the  case  for  other  rare 
plants  from  northwestern  Kauai  (Com  et 
al.  1979).  Populations  of  Poa  mannii  are 
affected  by  erosion  and  landslides, 
resulting,  in  part,  from  goat  activities  in 
surrounding  areas  (K.  Wood,  pers. 
comm.,  1992). 

Brought  to  Hawaii  as  a  cultivated 
herbaceous  plant,  daisy  fleabene  is 
naturalized  in  wetter  areas  of  four 
islands  (Wagner  et  al.  1990).  Daisy 
fleabane  has  invaded  Kalalau,  Koaie, 
and  Waialae  Valleys,  three  of  the  four 
areas  where  Poa  mannii  occurs  (K. 

Wood,  pers.  comms.,  1992).  Lantana,. 
brought  to  Hawaii  as  an  ornamental 
plant,  is  an  aggressive,  thicket-forming 
shrub  that  can  now  be  found  on  all  of 
the  main  islands  in  mesic  forests,  dry 
shrublands,  and  other  dry,  disturbed 
habitats  (Wagner  et  al.  1990).  Lantana 
threatens  all  known  populations  of  Poa 
mannii  (D.  Lorence  and  K.  Wood,  pers. 
comms.,  1992).  Prickly  Florida 
blackberry,  an  aggressive  alien  species 
in  disturbed  mesic  to  wet  forests  and 
subalpine  grasslands  on  four  islands,  is 
considered  a  noxious  weed  by  the  State 
of  Hawaii  (Smith  1985,  Wagner  et  al. 
1990).  Prickly  Florida  blackberry 
threatens  the  Kalalau  and  Waialae 
Valley  populations  of  Poa  mannii  (K. 
Wood,  pers.  comm.,  1992). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Unrestricted  collef:ting  for  scientific 
or  horticultural  purposes  and  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  result  from  increased 
publicity.  This  potential  threat  to  Poa 
mannii  could  also  promote  erosion  and 
greater  ingress  by  competing  alien 
species. 

C.  Disease  or  Predation 

Poa  mannii  is  not  known  to  be 
luipalatable  to  goats,  which  are  found  in 
the  areas  where  all  foiir  known 
populations  of  Poa  mannii  grow. 
Predation  is  a  probable  reason  that  this 
species  is  found  only  on  cliff  faces 
inaccessible  to  goats  (D.  Lorence  and  K. 
Wood.  pers.  comms.,  1992).  Predation 
by  goats  constitutes  a  threat  to  the 
expansion  of  the  extant  populations  of 
Poa  mannii. 
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D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

POA  mannii  is  not  presently  listed  as 
an  endangered  species  by  the  State  of 
Hawaii.  Hawaii’s  Endangered  Species 
Act  states.  “Any  species  of  aquatic  life, 
wildlife,  or  land  plant  that  has  been 
determined  to  be  an  endangered  species 
piusuant  to  the  [Federal]  Endangered 
Species  Act  shall  be  deemed  to  be  an 
endangered  species  under  the 
provisions  of  this  chapter  *  *  *”  (HRS, 
sect.  195D-4(a)].  Federal  listing  would 
automatically  invoke  listing  under 
Hawaii  State  law,  which  prohibits 
taking  of  endangered  plants  in  the  State, 
encourages  conservation  by  State 
agencies,  and  triggers  other  State 
regulations  to  protect  the  species  (HRS, 
sect.  195D-4). 

All  populations  of  Poa  mannii  occur 
on  State  land.  Two  populations  occur  in 
forest  reserves,  which  have  rules  and 
regulations  for  the  protection  of 
resources.  However,  the  regulations  are 
difficult  to  enforce  because  of  limited 
personnel.  State  laws  relating  to  the 
conservation  of  biological  resources 
allow  for  the  acquisition  of  land  as  well 
as  the  development  and  implementation 
of  programs  concerning  the 
conservation  of  biological  resources 
(HRS,  sect.  195D-5(a)).  The  State  also 
may  enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
sect.  195D-5(c]).  If  listing  were  to  occur, 
funds  for  these  activities  could  be  made 
available  under  section  6  of  the  Federal 
Act  (State  Cooperative  Agreements). 

All  populations  of  Poa  mannii  are 
located  on  conservation  district  lands, 
which,  among  other  purposes,  are 
regarded  as  necessary  for  the  protection 
of  endemic  biological  resources  and  the 
maintenance  or  enhancement  of  the 
conservation  of  natural  resources. 
Activities  permitted  in  the  conservation 
district  are  chosen  by  considering  how 
best  to  make  a  multiple  use  of  the  land 
(HRS,  sect.  205-2).  Some  uses,  such  as 
maintaining  animals  for  hunting,  are 
based  on  policy  decisions,  while  others, 
such  as  preservation  of  endangered 
species,  are  mandated  by  both  Federal 
and  State  laws.  Requests  for 
amendments  to  district  boundaries  or 
variances  within  existing  classifications 
can  be  made  by  government  agencies 
and  private  landowners  (HRS,  sect.  205- 
4).  Before  decisions  about  these  requests 
are  made,  the  impact  of  the  proposed 
reclassification  on  “preservation  or 
maintenance  of  important  natural 
systems  or  habitat”  (HRS,  sects.  205-4, 
205-17)  as  well  as  the  maintenance  of 


natural  resources  is  required  to  be  taken 
into  account  (HRS,  sects.  205-2,  205-4). 
For  any  proposed  land  use  change  that 
would  occur  on  county  or  State  land, 
would  be  fimded  in  part  or  whole  by 
county  or  State  funds,  or  would  occur 
within  land  classified  as  conservation 
district,  an  environmental  assessment  is 
required  to  determine  whether  or  not 
the  environment  will  be  significantly 
affected  (HRS,  chant.  343).  If  it  is  foimd 
that  an  action  will  have  a  significant 
effect,  preparation  of  a  full 
Environmental  Impact  Statement  is 
required.  Hawaii  environmental  policy, 
and  thus  approval  of  land  use,  is 
required  by  law  to  safeguard  “*  *  *  the 
State’s  unique  natural  environmental 
characteristics  *  *  *’*  (HRS,  sect.  344- 
3(1))  and  includes  guidelines  to  “Protect 
endangered  species  of  mdividual  plants 
and  animals  *  *  *”  (HRS,  sect.  344- 
4(3)(A)).  Federal  listing,  because  it 
automatically  invokes  State  listing, 
would  also  trigger  these  other  State 
regulations  protecting  the  plants.  The 
Federal  Act  would  offer  additional 
protection  to  this  species  because,  if  it 
were  to  be  listed  as  endangered,  it 
would  be  a  violation  of  the  Act  for  any 
person  to  remove,  cut,  dig  up,  damage, 
or  destroy  any  such  plant  in  an  area  not 
imder  Federal  jurisdiction  in  knowing 
violation  of  State  law  or  regulation  or  in 
the  covirse  of  any  violation  of  a  State 
criminal  trespass  law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  existence  of  only  4  populations 
and  approximately  125  individuals  of 
Poa  mannii  increases  the  potential  for 
extinction  from  stochastic  events.  The 
limited  gene  pool  may  depress 
reproductive  vigor,  or  a  single  human- 
caused  or  natural  environmental 
disturbance,  a  disease,  or  predation 
could  destroy  an  entire  population  and 
a  significant  percentage  of  the  known 
individuals  of  the  species.  In  the  steep 
areas  where  Poa  mannii  grows,  erosion 
and  landslides  due  to  natriral 
weathering  can  result  in  the  death  of 
individual  plants,  as  well  as  habitat 
destruction.  This  process  especially 
affects  the  continued  existence  of 
species  or  populations  with  limited 
numbers  and/or  narrow  ranges,  such  as 
Poa  mannii,  and  can  be  exacerbated  by 
human  distxirbance  and  land  use 
practices. 

Fire  is  considered  an  immediate 
threat  to  the  rare  plants  of  the  cliff  faces 
and  valleys  of  the  Na  Pali  Coast,  where 
the  largest  known  population  of  Poa 
mannii  occurs.  Under  dry  conditions, 
human-set  fires  would  spread  rapidly 
and  could  destroy  these  plants,  due  to 
the  strong  prevailing  winds  and  dry  fuel 


load  on  cliff  ledges.  Fire  could  destroy 
dormant  seeds  as  well  as  plants,  even  on 
steep  cliffs  (Clarke  and  Cuddihy  1980). 

The  Service  has  carefully  assessed  ^e 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Poa  mannii  as 
endangered.  This  species  numbers  only 
approximately  125  individuals  in  4 
known  extant  populations.  Threats  to 
the  continued  existence  of  the  species 
include  habitat  degradation  and/or 
predation  by  goats,  competition  horn 
alien  plants,  fire,  landslides  and 
erosion,  and  lack  of  legal  protection  or 
difficulty  in  enforcing  laws  that  are 
already  in  effect.  Small  population  size 
and  limited  distribution  make  the 
species  particularly  vulnerable  to 
extinction  and/or  reduced  reproductive 
vigor  ffom  stochastic  events.  Because 
Poa  mannii  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  it  fits  the  definition  of 
endangered  as  defined  in  the  Act. 

Critical  habitat  is  not  being  proposed 
for  Poa  mannii  for  reasons  discussed  in 
the  “Critical  Habitat”  section  of  this 
proposal. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  Poa  mannii.  Such 
a  determination  would  result  in  no 
known  benefit  to  the  species.  The 
publication  of  a  precise  map  and 
description  of  critical  habitat  in  the 
Federid  Register  and  local  newspapers 
as  required  in  a  proposal  for  critical 
habitat  would  increase  the  degree  of 
threat  to  this  species  from  take  or 
vandalism  and,  therefore,  could 
contribute  to  its  decline  and  increase 
enforcement  problems.  The  listing  of 
this  species  as  endangered  would 
publicize  the  rarity  of  the  plant  and, 
thus,  make  it  attractive  to  researchers, 
curiosity  seekers,  or  collectors  of  rare 
plants.  All  involved  parties  and  the 
major  landowner  have  been  notified  of 
the  importance  of  protecting  the  habitat 
of  this  species,  which  will  be  addressed 
through  the  recovery  process.  There  are 
no  known  Federal  activities  within  the 
currently  known  natural  habitat  of  this 
species.  Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  this 
species  is  not  prudent  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  from 
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vandalism,  eallsctbig.  or  o(]^»  boman 
activities  and  hecauaa  k  is  \mUkaly  to 
aid  in  tbe  coeaervttion  of  tbia  species. 

Available  Conservation  Measures 

Conservation  maasurea  ovided  to 
species  listed  as  wadangwed  undw  tbe 
Endangered  Species  Act  include 
recognition,  recovery  actions, 
reqnirements  for  Federal  protection,  and 
probibitions  against  certein  activities. 
Recognition  tluough  listing  encourages 
and  results  in  conservation  actions  ^ 
Fsdaral,  State,  and  private  agencies, 
groups,  ai^  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  camad  out  for 
all  listed  species.  Tbe  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  List^  plants  are  discussed,  in 
part,  below. 

Section  7(d)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  taxon 
that  is  proposed  or  listed  as  endangered 
uad  with  respect  to  its  critical  habitat, 
if  any  is  being  designated.  Regulations 
iniplementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  in  formally  with  tbe 
Service  on  any  action  that  is  likely  to 
jeopardize  tbe  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  advwsa  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  sectkxi  7(a)(2}' 
requires  Federal  agencies  to  insure  that 
activities  they  autberize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  tbe 
continued  existence  of  such  e  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a'  listed  species  or  its  critical 
habitat,  tbe  responsible  Federal  agency 
must  enter  into  formal  consultation  widi 
the  Service.  Thera  are  no  known  Fedwal 
activities  that  occur  with  the  presently 
known  habitat  of  Poa  mannii. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 

17.62,  and  17.63  for  endangered  plants 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endanger^  plant  species.  With  respect 
to  Poa  mmrnii,  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Act,  implemented 
by  50  CFR  17.61,  would  apply.  Hiese 
prohibitions,  in  part,  make  it  illegal 
with  respect  to  any  endangered  plant  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export; 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity;  sell  or  offer  for  sale  in  interstate 


of  foreign  commerce;  remove  and 
reduce  to  posseaekm  any  sucii  speciee 
ficcHB  areas  imdar  Fadiend  jurisdietiea; 
malicieusiy  damage  or  dakroy  any  sixch 
species  on  any  area  mtdar  Fednal 
jiixisdiction;  or  remove,  cut.  dig  up. 
damage,  or  cfostroy  any  soch  nmcia&on 
any  o&er  arae  in  kno^kng  violatian  of 
any  State  law  or  regulatian  or  m  the 
course  of  any  violation  of  a  State 
criminal  trespass  law.  Cratain 
exceptions  8{^ly  to  agraks  of  the 
Service  and  State  conservation  agenciee 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  aiaangered  plant 
species  under  cortain  circumstances.  It 
is  antidpatad  that  few  trade  |»rmits 
would  ever  be  sought  or  issued  for  Poa 
ntaanii,  because  the  ^>ecie8  is  not 
common  in  cultivation  or  in  the  wild. 

Reque^  for  c(q)ies  of  die  regulations 
concerning  listed  plants  and  inquisies 
regarding  prohibstiQns  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service.  4401  North  Pairfex 
Drive,  roc»n  432,  Arlington,  Virginie 
22203-3507  (703/358-2104;  FAX  703/ 
356-2281). 

Public  Commenfa  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effadive  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  connnunity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hmeby  soiicitki. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  for  lack  thereof)  to  Poa  maanii; 

(2)  The  location  of  any  additional 
popnilatimis  of  Poa  mannii  and:  tha 
reasons  why  any  habitat  diould  or 
should  not  be  dkermined  to  be  crkical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  Poa  mannii,  and 

(4)  Current  or  plmined  activities  in  the 
subject  area  and  their  possible  impacts 
on  Poa  mannii. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additicmal 
infonnation  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
propos^. 

Tne  Endangered  Species  Act  provides 
for  one  or  mote  public  hearings  on  this 
proposal,  if  requested.  Requests  nutst  be 


received  within  45  days  of  Ae  (Sate  of  i 

publication  of  the  ptopos^.  Soch  | 

requests  must  be  made  in  wridogand  I 
addressed  to  the  Field  Supervisor  (see  | 

AOOAESSES  section).  I 

NatioBel  EmriromfHmlal  Policy  Act  | 

The  Fish  and  Wildlife  Service  has  i 

determined  that  an  Environmental  | 

Assessment  or  Environmental  Impact  I 

Statement,  as  defined  under  the 
authority  of  the  National  Eavironmental  i 

Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a}  of 
Endangered  Spedes  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25.  1983  (48  FR  49244). 
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List  oi  Sub)ects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  J7,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C  4201-4245;  Public  Law 


99-625, 100  Stat,  3500;  unless  otherwise 
noted. 

2.  It  is  proposed  to  amend  $  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  indicated,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

§  17.12  Endangorod  and  thraatanad  plants. 
•  *  •  •  • 

(h)  *  *  • 


Spades 

Sdantiflc  name  Common  name 


Historic  range  Status  When  listed  C^^^^babl- 


Poaceae — Grass  family: 


Poa  mannii .  Mann’s  bluegrass  .  U.S.A  (HI)  .  E  .  NA  NA 


Dated:  March  24, 1993. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc  63-8074  Filed  4-6-93;  8:45  am) 
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This  eKtforrof  the  FEDEFML  REGISTEn 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
pubNc  Nodeee  of  heartnoe  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegatiorw  of  authority,  fWog  of 
petiti^  and  appncatiotM  and  agency 
statements  of  organization  and  furtctiorw  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OP  COMMERCE 

Agartcy  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

OCX]  has  submitted  to  the  Office  of 
Macagement  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  mider  the 
provisions  of  the  Paperwork  Reduction 
Act  f44  U.S.C  chapter  35). 

Agency;  Bureau  of  the  ^nsus. 

Tit/e:  1993  National  Census  Test  n 
(Appeals  and  Long-Form  Experiment, 
ALFE). 

Form  Numbeiis):  DD-lB,  DD-2A, 
DEV-2B,  DD-2C,  and  DD-17. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  16,350  hours. 

Number  of  Respondents:  46,000. 

Avg  Hours  Per  Response:  21  minutes. 

Needs  and  Uses:  Tne  1993  National 
Census  Test  n  (Appeals  and  Long-Form 
Experiment/ ALJE)  is  one  in  a  series  of 
data  collections  to  assist  in  formulating 
policy  and  design  options  for  the  2000 
Census  of  Population  and  Housing.  This 
study  is  designed  to  measure  the  efiects 
of  alternative  motivational  appeals  and 
data  confidentiality  messages  upon 
response  rates  to  a  census  short  form,  as 
well  as  to  determine  whether 
contrasting  designs  influence  respon.se 
and  data  quality  for  census  long  forms. 
The  ALFE  experiment  is  designed  to 
develop  empirical  data,  based  upon 
messages  contained  in  the  questionnaire 
mailing  package,  about  the  response 
efiects  of  highlighting  mandatory  versus 
benefits  motivational  messages.  The 
degree  of  emphasis  placed  upon 
assuremces  of  data  confidentiality  will 
be  varied  in  conjimction  with  various 
response-motivational  appeals.  The 
experiment  will  measure  possible 
differences  in  response  to  the  three 
forms  sharing  the  same  data  content 
(that  of  the  1990  decennial  census)  but 
having  substantially  different  designs 
and  layouts.  An  important  second^ 
objective  will  be  to  determine  whether 


design  enhancements  to  the  Icmg  forms 
c»  reduce  dioinddencoofirera  non¬ 
response,  as  welf  as  of  Wank 
(incomplbUa)  forms  retnmed  by 
respmidents. 

Affected  PuMfo.'^  Individuals  or 
households. 

Frequency:  Chi»-Ciine  onfy. 

Respondent’s  (^ligation:  Mandatory. 

OMB  Desk  Officer:  Miaria  Gonzalez, 
(202)  395-7ai3. 

Copies  of  the  above  information 
caUeelMm  proposal  cm  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230-. 

Written  comments  and 
recommendations  for  the  proposed 
infbrmation  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  1, 1993. 

Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

|FR  Doc.  93-7992  Filed  4-6-93;  8:45  am] 
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Economic  Development 
Administration 

Notice  of  Availability  of  Ail 
Environmental  Documents  Prepared 
for  EDA  Funded  Projects  Under  the 
Requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA) 

agency:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce  (DOC). 

ACTION:  Notice. 

SUMMARY:  This  Notice  annotmces  the 
availabilityof  all  NEPA  documents 
prepared  for  EDA  projects  funded  in 
FY’93  as  agency  fulfillment  of  the 
requirements  of  the  Council  on 
Environmental  Quality  (CECJ)  NEPA 
Regulation  1501.4(b). 

SUPPLEMENTARY  INFORMATION:  The  CEQ 
Regulations  require  EDA  to  provide 
public  notice  of  the  availability  of 
project  specific  environmental 
documents  such  as  environmental 
impacts  statements,  environmental 
assessments,  findings  of  no  significant 
impact,  records  of  decision  etc.,  to  the 


dfected  public  as  apactRed  i»  €EQ 
Regulation-  150f.6f^ 

Depentfing  on  the  project  location^, 
environmental  information  concerning 
spedffi;  projects  can  be  obtaiaed  fram 
the  Regional  Environmental  Officer 
(REOf  In  the  appropriatu  EEXA  MgfoRel 
office.  The  EDA  ra^onal  officest^  ml 
states  covered  are  listed  below. 

Atlanta  Rnginnal  Office 

401  West  Peachtree  Street,  hBH..  Suite 
1820>  Atlanta,  GA  30308-35Kb 
(404) 730-3010 

States  covered;  Alabama,  Florida, 
Georgia,  Kentudiy,  Missiesippi', 
North  Carolina,  South  Carolina, 
Tennessee. 

Austin  Regional  Office 
Suita  201,  Grant  Building,  Oil  East 
Sixth  Street,  Austin.  TX  78701, 
(512) 482-5407 

States  covered:  Arkansas,  Louisiana, 
New  Mexico,  Oklahoma,  Texas. 

Chieaga  Regional  Office 

111  North  Canal  Street,  Suite  855, 

Chicago,  IL  60606-7204,  (312)  353- 
8143 

States  covered:  Illinois,  Indiana, 
Michigan,  Minnesota,  Ohio, 
Wisconsin. 

Denver  Regional  Office 

1244  Speer  Boulevard,  Room  670, 

Denver,  CO  80204,  (512)  482-5407 
(call  the  REO  in  Austin) 

States  covered:  Colorado,  Iowa, 
Kansas,  Missouri,  Montana, 
Nebraska,  North  Dakota,  South 
Dakota,  Utah.  Wyoming. 

Philadelphia  Regional  Office 

Curtis  Center,  Suite  140  South, 
Independence  Square  West. 
Philadelphia,  PA  19106,  (215)  597- 
6767 

States  covered:  Connecticut, 
Delaware,  District  of  Columbia, 
Maine.  Maryland,  Massachusetts. 
New  Hamp^ire,  New  Jersey.  New 
York,  Pennsylvania,  Puerto  Rico, 
Rhode  Island,  Vermont,  Virginia. 
Virgin  Islands,  West  Virginia. 

Seattle  Regional  Office 

Jackson  Federal  Building,  room  1856, 
915  Second  Avenue,  Seattle,  WA 
98174,  (206)  553-5681 

States  covered:  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Marshall  Islands, 
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Micronesia.  Nevada,  Nortbein 
Mariana  Islands,  Oregon, 
Washington. 

For  further  information,  please 
contact  Dr.  Frank  Monteferrante, 
Envircmmental  Branch.  CcmipUance 
Review  Division.  Economic 
Development  Administratiem,  U.S. 
Department  of  CommOToe.  Washington, 
DC  20230,  (202)  482-4208. 

Dated:  March  30, 1093. 

Craig  M.  Smith, 

Acting  Assistant  Secr&taryf»  Economic 
Development 

|FR  Doc  93-S081  Filed  4-6-93;  8:45  am) 
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International  Trade  Administration 
[A-«23-a04  and  A-S96-804] 

Antidumping  Duty  Ordera:  Ferroeilioon 
From  Kazakhstan  and  Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Comm«ce. 

EFFECTIVE  DATE:  April  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC,  20230: 
(202)  482-0371. 

Scq[>eofOrdm 

The  merchandise  subject  to  these 
antidumping  duty  orders  is  fsrrosilicon, 
a  ferroalloy  senary  containing,  by 
weight,  not  1^  than  four  percent  iron, 
meue  tlran  eight  percent  but  not  more 
than  96  percmit  dlicon,  not  more  than 
10  percent  chromium,  not  more  than  30 
percent  manganese,  not  more  than  3 
percent  phosphorous,  less  than  2.75 
percent  magnesium,  and  not  more  than 
10  percent  calcium  or  any  other 
element. 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  irem  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primanTy  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
i  maxim\im  and  minimum  dimensions  of 
>  the  lumps  of  ferrosilicon  found  in  a 
s  given  shipment  Ferrosilicon  grades  are 

defined  by  the  percmitages  by  weight  of 
contained  silicon  and  o^er  mhuv 
i  elements.  Ferrosilican  is  moat 

I  commonly  sold  to  the  iron  and  steel 


industries  In  standard  grades  of  75 
percent  and  SO  percent  farrosilicxui. 

Caldum  silicon,  ferrocaldum  silicon, 
and  magnesium  furosilicon  are 
spedfic^y  exdudsd  from  the  scope  of 
these  orders.  Caldvim  silicon  is  an  alloy 
containing,  by  weight,  not  more  than  5 
percent  ii^,  60  to  65  percent  silicon 
and  28  to  32  percent  c^dum. 
Ferrocaldum  silicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  4 
percent  lira,  60  to  65  percent  silicon, 
and  more  than  10  percent  caldum. 
Magnesium  fenosiUcon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  4 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
mamesium. 

FOTrosiUcon  is  dassifiable  under  the 
following  suUieadings  of  the 
Harmonized  Tariff  S^edule  of  the 
United  SUtes  (HTSUS):  7202.21.1000, 
7202.21.5000,  7202.21.7500, 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  CXir  written 
descriptimi  of  the  scope  of  these  orders 
is  dispositive. 

Antidumping  Duty  Orders 

In  accordance  vritli  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Ad),  on  March  3, 1993,  the  Department 
of  Commerce  (Department)  made  its 
final  determinations  that  fenrosilicoa 
from  Kazakhstan  and  Ukraine  is  being 
sold  at  less  than  fair  value  (58  FR 13050 
March  9, 1993).  On  Idarch  23. 1993,  in 
accordance  with  section  73S(d)  of  the 
Ad,  the  U.S.  International  Trade 
Conunission  notified  the  Department 
that  such  imports  materially  injure  a 
U.S.  industry. 

Suspension  of  Liquidation 

In  accordance  with  sedion  736  of  the 
Ad,  the  Department  will  dired  U.S. 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  sedion  736(a)(1)  of  the  Ad, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exce^  the  United  States 
price  for  all  entries  of  ferrosilicon  from 
Kazakhstan  and  Ukraine.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  ferrosilicon 
from  Kazakhstan  and  Ukraine  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  December  29, 
1992,  the  date  on  which  the  Department 
published  its  preliminary 
determinations  notice  in  the  Federal 
Register  (57  FR  61878).  On  or  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 


duties,  the  following  cash  deposit  for 
the  subjed  merchandise. 


Manufaclurer^pioducer/sxpoOer  ^^^entooe^* 

AH  manufactureri/pfoducersfex- 
poilers . . . .  104.18 


In  its  final  determinations,  the 
Department  found  that  critical 
drounstancas  exist  with  resped  to 
exports  of  ferrosilicon  from  Kazakhstan 
and  Ukraine.  However,  oa  March  23, 
1993,  the  ITC  notified  the  Department 
that  retroactive  assessment  of 
antidumping  duties  is  not  necessary  to 
prevent  recurrence  of  material  injury 
from  massive  imports  over  a  short 
period.  As  a  result  of  the  FTC’s 
determination,  pursuant  to  sedion 
735(c)(3)  of  the  Ad,  we  shall  order 
Customs  to  terminate  the  retroactive 
suspension  of  liquidation  and  to  release 
any  bond  or  othor  security  and  refund 
any  cash  deposit  required  under  section 
733(d)(2)  with  resp^  to  entries  of 
subjed  merchandise  entered  or 
withdrawn  from  warehouse,  for 
consumption  prior  to  December  29, 

1992. 

’This  notice  constitutes  the 
antidumping  duty  orders  with  resped  to 
ferrosilicon  fiem  Kazakhstan  and 
Ukraine,  pursuant  to  sedion  736(a)  of 
the  Ad.  Interested  parties  may  contad 
the  Central  Records  Unit,  room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effed. 

These  orders  are  published  in 
accordance  with  section  736(a)  of  the 
Ad  and  19  CFR  353.21. 

Dated:  March  31, 1993. 

Joseph  A.  Spetrini 

Acting  Assistant  Secretaiy  for  Import 

Administration. 

[FR  Doc.  93-7993  Filed  4-6-93;  8:45  sm| 
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National  Oceanic  and  Abnoapharic 
Adminiatration 

Coaatal  Zona  Managamant  Programa 
and  Eatuartna  Sanduariaa 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management. 
Commerce. 

ACTION:  Notice  of  Availability  of  NOAA 
Boundary  Recommendation  Information 
Developed  Pursuant  to  6217(e)  of  the 
Coastal  Zone  Ad  Reauthorization 
Amendments  of  1990. 


LOCATION:  Washington,  DC 
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SUMMARY:  Congress  enacted  section 
6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(C21ARA)  in  November  1990  to  help 
address  the  problem  of  nonpoint  source 
pollution  in  cocistal  waters.  As  part  of  its 
responsibilities  under  section  6217,  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  in  consultation 
with  the  Environmental  Protection 
Agency  (EPA),  is  required  to  review  the 
inland  coastal  zone  boundaries  of 
participating  states  and  evaluate 
whether  they  extend  inland  to  the 
extent  necessary  to  control  the  land  and 
water  uses  that  have  a  significant  impact 
on  a  state’s  coastal  waters.  Based  on  this 
review,  NOAA  is  required  to  develop 
recommendations  for  changes  to 
existing  coastal  zone  boundaries. 
Althou^  expressed  in  terms  of  a 
recommendation  that  a  state  modify  its 
coastal  zone  boundary,  NOAA’s 
recommendation  also  defines  what 
NOAA  and  EPA  believe  should  be  the 
geographic  scope  of  that  state’s  coastal 
nonpoint  program,  i.e.,  “the  6217 
management  area.’’  Further  discussion 
of  the  geographic  scope  issue  is 
contained  in  the  Coastal  Nonpoint 
Pollution  Control  Program:  Program 
Development  and  Approval  Guidance 
published  by  NOAA  and  EPA  on 
January  19, 1993  (Guidance). 

Because  of  the  public  interest  this 
program  has  received,  NOAA  is  hereby 
giving  notice  of  the  availability  of  the 
boundary  recommendation  information 
which  was  sent  to  each  state  in  March 
1993.  This  information  consists  of 
boundary  recommendation  letters  and 
draft  guidance  regarding  criteria  states 
may  use  when  evaluating  and 
responding  to  NOAA’s  boundary 
recommendation.  We  urge  interested 
parties  to  comment  on  the  geographic 
scope  of  the  6217  management  area  as 
part  of  each  state’s  program 
development  process. 

Further  detail  on  NOAA's  boundary 
recommendation  information  may  be 
obtained  by  contacting:  John  R.  King, 
NOAA/Office  of  Ocean  &  Coastal 
Resource  Management,  1825 
Connecticut  Avenue,  NW.,  room  718, 
Washington.  DC  20235,  (202)  606-4130. 

Individuals  may  also  obtain  a  listing 
of  state  coastal  management  and 
nonpoint  source  pollution  program 
contacts  by  contacting  the  Office  of 
Ocean  and  Coastal  Resource 
Management  at  the  above  address. 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 

Administration. 


Dated:  March  31, 1993. 

W.  Stanley  Wikon, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

(FR  Doc.  93-8118  Filed  4-6-93;  8:45  am] 
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South  Atlantic  Hahery  Management 
Council;  Public  Meetinga 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings 
on  April  19-23, 1993,  at  the  Sea  Palms 
on  5445  Frederica  Road,  St.  Simons 
Island,  GA,  telephone:  (912)  638-3351. 

The  full  Cotmcil  sessions  will  be  held 
from  8:30  a.m.  to  5:30  p.m.  on  April  22 
and  on  April  23  fiom  8:30  a.m.  to  12 
p.m.  to  discuss  reports  and 
recommendations  from  the  committees 
that  will  be  meeting  in  conjimction  with 
the  Council. 

The  Coimcil  will  review  a  mackerel 
stock  assessment  presented  by  the 
National  Marine  Fisheries  Service 
(NMFS)  Southeast  Fisheries  Science 
Center  and  comments  from  scientists, 
advisory  panel  members  and  the  public 
before  setting  this  year’s  bag  limits  and 
quotas.  Public  comments  on  the  new 
mackerel  limits  will  be  taken  on  April 
22  at  8:45  a.m. 

Results  of  the  1992  red  drum  stock 
assessment  will  be  presented  to  the  Red 
Drum  Committee  on  April  19,  from  1:30 
p.m.  to  3:30  p.m.,  during  its  review  of 
the  status  of  the  fishery.  The  harvest  or 
possession  of  red  drum  is  currently 
prohibited  in  South  Atlantic  Federal 
waters.  The  Committee  will  review 
management  efforts  of  the  states  and 
comments  from  scientists  on  additional 
research  needed. 

There  will  be  a  closed  session  (not 
open  to  the  public)  of  the  Advisory 
Panel  Selection  Committee  on  April  19, 
from  3:30  p.m.  to  6  p.m. 

The  Council  is  scheduled  to  set  the 
1993  total  allowable  catch  (TAC)  and 
bag  limits  for  Atlantic  king  and  Spanish 
mackerel  in  South  Atlantic  Federal 
waters.  A  joint  Mackerel  Advisory  Panel 
and  Committee  meeting  will  be  held 
from  8:30  a.m.  to  12  p.m.,  on  April  20. 

It  will  be  followed  by  a  Mackerel 
Committee  meeting  fix>m  1:30  p.m.  to 
5:30  p.m. 

The  Mackerel  Committee  will  review 
current  trip  limits  which  were  set  for 
the  commercial  Federal  South  Atlantic 
Spanish  mackerel  fishery  beginning  last 
year.  The  Committee  also  will  discuss 
the  status  of  the  Gulf  Coundl’s  actions 
to  establish  trip  limits  for  the 
commercial  Gulf  king  mackerel  fishery. 


*1116  Mackerel  Committee  will 
evaluate  current  management  of  the 
cobia  fishery  following  an  updated  stock 
assessment  presented  by  the  NMFS. 

The  Snapper-Grouper  Committee  will 
meet  on  April  21  firom  8:30  a.m.  to  5:30 
p.m.,  to  continue  working  on  draft 
Amendment  #6  to  the  Snapper-Grouper 
Fishery  Management  Plan.  The 
amendment  addresses  the  following 
changes  to  current  regulations  in  the 
snapper-grouper  fishery: 

(1)  Spawning  closure  for  gag  grouper, 

(2)  Specification  of  allowable  gear; 

(3)  TACs  for  snowy  grouper  and 
golden  tilefish; 

(4)  Inclusion  of  all  tilefish  species  in 
the  current  recreational  aggregate  five- 
grouper  bag  limit: 

(5)  Requiring  Federal  dealer,  charter 
and  headboat  |}ermits; 

(6)  Requiring  Federal  permit  to  sell 
snapper-grouper  caught  in  South 
Atlantic  Federal  waters; 

(7)  Establishing  a  12-inch  total  length 
minimum  size  limit  (recreational  and 
commercial)  for  white  grunt; 

(8)  Prohibiting  all  retention  of 
speckled  hind  and  Warsaw  grouper;  and 

(9)  Requiring  tending  of  sea  bass  pots. 

The  Snapper-Grouper  Committee, 

while  discussing  TACs  for  snowy 
grouper  and  golden  tilefish,  will 
consider  a  1,000  pound  snowy  grouper 
trip  limit  while  the  directed  quota  is 
open.  Commercial  bycatch  would  be 
limited  to  100  pounds  each  of  snowy 
grouper  and  golden  tilefish  when  each 
directed  quota  is  filled. 

The  above  list  of  options  is  scheduled 
for  public  bearings  throughout  the 
South  Atlantic  coast  in  June  before  the 
June  21-25  Council  meeting.  Details  of 
the  hearings  will  be  made  public  in 
mid-May. 

A  stock  assessment  for  the  amberjack 
fishery  will  be  reviewed  to  evaluate  the 
existing  recreational  three-fish  bag  limit 
and  to  address  the  need  for  a 
commercial  quota. 

A  detailed  agenda  with  specific 
meeting  times  will  be  available  to  the 
public  on  March  31.  For  more 
information  contact  Carrie  Knight, 
Public  Information  Officer;  South 
Atlantic  Fishery  Management  Council; 
One  Southpark  Circle,  suite  306; 
Charleston,  SC  29407;  telephone  (803) 
571-4366. 

Dated:  March  31, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-8013  Filed  4-6-93;  8.45  am) 
BILLMO  CODE  a610-22-M 
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Marine  Mamirale;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  Receipt  of  Application 
for  a  Sdratific  Research  Pennit  to  Take 
Marine  Mammals  (P77S«1). 

Notice  is  hereby  given  that  Dr.  Paul 
Becker,  Office  of  Protected  Resources, 
NMFS,  NOAA,  1335  East-West 
Highway,  Silver  Spring,  MD  20910,  has 
applied  in  due  form  for  a  Pennit  to  take 
marine  mammals  for  scientific  research 
as  authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  Sections  216.33  (d)  and  (e),  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act 
(16  U.S.C.  1531-1543),  the  Regulations 
Governing  Endangered  Fish  and 
Wildlife  (50  CFR  parts  217-222),  and 
the  Fur  ^1  Act  of  1966  (16  U.S.C. 
1151-1187). 

The  Applicant  seeks  authorization  to 
collect  and  maintain  samples  from  up  to 
100  each  of  the  following  species  over 
a  five-year  period:  Bearded  seals 
{Erignathus  barbatus),  bowhead  whales 
(BaJaena  mysticetus),  largha  seals 
[Phoca  largha).  Northern  for  seals 
{Calloi^inus  ursJnus),  Pacific  harbor 
seals  [Phoca  vituliita  richardii),  ringed 
seals  [Phoca  hispida),  and  beluga 
whales  [Delphinapterus  leucas).  The 
samples  would  be  collected  from 
animals  take  in  Alaska  Native 
subsistence  hunts  or  from  dead 
he«Jied/stranded  animals  in  Alaska, 
and  would  be  archived  for  purposes  of 
monitoring  long-term  trenck  in 
contaminant  levels. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Comm«rce  is  frvwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Conunittee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway,  room  7324,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 


Documents  submitted  in  connection 
with  the  above  applicatfim  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  suite  7324,  Silver 
Spring,  MD  20910  (301/713-2289); 
and 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  Federal 
Annex,  9109  Mendenhall  Mall  Road, 
suite  6,  Juneau,  AK  99802  (907/586- 
7221). 

Dated:  April  1. 1993. 

Karbort  W.  Kanfinan, 

Acting  Director.  Office  of  Protected  nesources, 
National  Marine  Fisherieg  Service. 

[FR  Doc.  93-6056  Filed  4-6-93;  8:45  am) 
BOJJNQ  cooe  aste-sa-ii 


Marin*  Mammals;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Modification  of  Scientific 
Research  Permit  No.  737  (P368B). 


SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  rd  $  216.33 
(d)  and  (e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  Scientific 
Research  Permit  No.  737  issued  to  Dr. 
James  T.  Harvey,  Assistant  Professor, 
Moss  Landing  Marine  Laboratories,  P43. 
Box  450,  Moss  Landing,  CA  95039- 
0450,  on  May  8, 1991  (56  FR  22402), 
was  modified  to  allow  biopsy  sampling 
of  up  to  100  harbor  seals  annually.  This 
modification  becomes  on  April  7, 1993. 

Documents  pertaining  to  Permit  and 
this  Modification  are  available  fw 
review  upon  written  request  or  by 
appointment  in  the: 

Permits  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  NOAA,  1335  East-West  Hwy., 
Suite  7324,  Silver  Spring,  MD  20910 
(301/713-2289);  and 
Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA.  501 
West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/ 
980-4015). 

Dated:  March  31, 1993. 

Herbert  W.  Kaofinan, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

|FR  Doc.  93-6057  Filed  4-6-93;  8:45  am) 
BiUWO  COOC  X10-2S-M 


COMMISSION  ON  IMMIGRATION 
REFORM 

Meeting 

AGENCY:  Commission  on  Immigration 
Refrmn. 

ACTION:  Announcement  of  meeting. 

SUMMARY:  This  notice  announces  the 
third  meeting  of  the  Commission  on 
Immigration  Reform.  The  Commission 
was  established  by  the  Immigration  Act 
of  1990  under  section  141.  public 
meeting  will  include  a  panel  of 
immigration  policy  experts  who  will 
discuss  "Immigration  and  the  U.S. 
Economy."  The  panel  will  provide 
expertise  as  to  policy  issues  and 
research  priorities  for  the  CommisaicMi 
to  address  in  responding  to  its  mandate. 
DATES:  9:30  e.m.,  April  27, 1993. 
ADDRESSES:  Omni  Shoreham  Hotel, 

2500  Calvert  Street  NW.,  Wa^ington, 
DC  20008. 

FOR  FURTHER  ttrORMATlOW  CONTACT.  Beth 
Bickley  or  Brett  Endres,  Telephone: 
(202) 673-5348. 

Dated:  April  2, 1993. 

Snsan  Forbes  Martin, 

Execu  tive  Director. 

(FR  Doc.  93-8132  Filed  4-6-93;  8:45  am) 
BiujNQ  cooe  ssao-s^4• 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Pakistan  on  Certain 
Cotton  and  Man-Made  Fiber  TextHe 
Products;  Correction 

April  1, 1993. 

In  the  notice  published  in  the  Federal 
Register  on  Maj^  23, 1993,  beginning 
on  page  15487,  first  column,  replace  the 
letter  to  the  Commissioner  of  Customs 
with  the  following  letter: 

Committee  for  the  bnplementatioB  of  Textile 
Agreements 

March  18, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Deer  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Bilateral  Cotton,  Man- 
Made  Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20. 1987  and 
June  11. 1987,  as  amended  and  extended, 
between  the  Governments  of  the  United 
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States  and  Pakistan;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
Mai^  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  March  25, 1993, 
entry  into  the  United  States  fcv  consumption 
and  withdrawal  from  warehouse  for 
consumptior  of  cotton  and  man-made  hber 
textile  products  in  Categcnies  334/634, 
product  w  manufectured  in  Pakistan  and 
exported  during  the  ninety-day  period 
beginning  on  PelHruaiy  28, 1993  and 
extending  through  May  28, 1993,  in  excess  of 
44,773  dozen*. 

Textile  {Moducts  in  Categories  334/634 
which  have  been  expx)rted  to  the  United 
States  [xior  to  February  28, 1993  shall  not  be 
subject  to  the  limit  est^lished  in  this 
dir^ve. 

Textile  products  In  Categories  334/634 
which  have  been  released  from  the  ctistody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C  1448(b)  or  1484(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwrealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely, 

].  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Af^ments. 

(FR  Doa  93-8012  Filed  4-6-93;  8:45  am] 

BHXINQ  CODE  SBIO-OK-F 


CONSUMER  PRODUCT  SAFETY 
COMMISION 

Technical  Advisory  Group  for  Cigarana 
Rra  Safety;  Notice  of  Meeting 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Technical  Advisory 
Group  for  Cigarette  Fire  Safety  will  meet 
on  April  29  and  30, 1993,  in 
Gaithersburg,  Maryland.  The  purpose  of 
the  meeting  is  to  discuss  current 
research  to  develop  a  test  method  to 
measure  cigarette  ignition  propensity 
and  other  matters  related  to 
implementation  of  the  Fire  Safe 
Cigarette  Act. 

DATES:  The  meeting  will  be  from  9  a.m. 
to  4  p.m.  on  April  29  and  30, 1993. 
ADDRESSES:  The  meeting  will  be  in  room 
B245,  Building  224,  National  Institute  of 


•  Th*  limit  hat  not  bson  adfuttod  to  account  tor 
any  imports  exported  after  February  27, 1993. 


Standards  and  Technology, 

Gaithersburg,  Maryland. 

FOR  A  RECORDED  MESSAGE  CONTASNNG 
THE  LATEST  INFORMATION  ABOUT  THE  TIME 
AND  LOCATION  OF  THE  MEETING  CALL: 

(301)  504-0709. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beatrice  M.  Harwood,  Directorate  for 
Epidemiology,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone:  (301)  504-0470. 

SUPPLEMENTARY  INFORMATION:  The  Fire 
Safe  Cigarette  Act  of  1990  (FSCA)  (Pub. 
L.  101-352, 104  Stat.  4C5)  directs  the 
Commission,  writh  assistance  from  the 
National  Institute  of  Standards  and 
Technology  (NIST)  and  the  Department 
of  Health  and  Human  Services,  to 
conduct  research  concerning  the 
feasibility  of  a  performance  standard  to 
address  the  propensity  of  cigarettes  to 
act  as  an  ignition  source.  The  FSCA  also 
establishes  an  advisory  committee,  the 
Technical  Advisory  Group  for  Cigarette 
Fire  Safety,  to  advise  and  work  with  the 
Commission  and  NIST  in  the 
implementation  of  that  act. 

The  Technical  Advisory  Group  for 
Cigarette  Fire  Safety  will  meet  on  April 
29  and  30, 1993,  to  discuss  current 
research  to  develop  a  test  method  to 
measure  cigarette  ignition  propensity; 
the  status  of  a  cigarette  fire  incident 
study;  plans  to  evaluate  the  possible 
health  effect  of  cigarettes  with  reduced 
ignition  propensity;  and  other 
administrative  and  operational  plans  to 
implement  the  FSCA. 

The  meeting  will  be  open  to 
observation  by  members  of  the  public, 
but  only  members  of  the  Technical 
Advisory  Group  for  Qgarette  Fire  Safety 
may  participate  in  the  discussion. 
Persons  who  desire  to  submit  wrritten 
statements  or  questions  for 
consideration  by  the  Technical 
Advisory  Group,  before  or  after  the 
meeting,  should  address  them  to  the 
Technical  Advisory  Group  for  Cigarette 
Fire  Safety,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  93-8102  Filed  4-6-93;  8:45  ami 

MUJNO  CODE  «S3S-01-# 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Office  of  the  Secretary  of  the  Army; 
Environmental  Aasessment/Finding  of 
No  Significant  Impact  for  the  Disposal 
of  Property  at  Hamilton  Army  Airfield 

AGENCY:  United  States  Army, 
Department  of  Defense. 

ACTION:  Notice  of  availability. 

SUMMARY:  Hamilton  Army  Airfield, 
California  is  directed  for  closure  by  the 
Defense  Base  Closure  and  Realignment 
Act  of  1988,  Public  Law  100-528.  The 
FY  1993  Department  of  Defense 
Appropriations  Act  directs  the  Army  to 
transfer  five  parcels  of  land  at  Hamilton 
Army  Airfield  to  the  buyers  of  the 
General  Services  Administration  sale 
parcel.  This  document  focuses  upon  the 
environmental  and  socioeconomic 
impacts  and  mitigations  associated  with 
the  planned  transfer.  The  transfer  of 
these  parcels  at  Hamilton  Army  Airfield 
is  not  expected  to  significantly  affect 
traffic,  noise,  air  quality,  population, 
employment,  schools,  or  housing  in  the 
area.  If  transfer  affects  ongoing 
remediation  in  any  way,  it  may  expedite 
remediation  efforts. 

SCOPING:  The  public  is  encouraged  to 
comment  on  the  Environmental 
Assessment/Finding  of  No  Significant 
Impact  Comments  received  within  30 
days  of  this  notice  will  be  considered  in 
decisions  concerning  this  land  transfer. 
ADDRESSES:  A  copy  of  the  EA/FNSI  can 
be  obtained  by  contacting  Mr.  Bob 
Koenigs,  U.S.  Army  Corps  of  Engineers, 
Sacramento  District,  CESPK-^D-R, 

1325  J  Street,  Sacramento,  California 
95814-2922. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  action  may  be 
directed  to  Bob  Koenigs.  (916)  557- 
6712. 

Dated:  April  1, 1993. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health),  OASA  (I,  L»E). 

[FR  Doc  93-8114  Filed  4-6-93;  8:45  am) 
BIUJNQ  CODE  3710-0441 


Preparation  of  tha  Theater  Miaalie 
Defenae  (TMD)  Extended  Teat  Range 
Environmental  Impact  Statement 

AGENCY:  United  States  Army, 
Department  of  Defense. 

ACTION:  Notice  of  intent  (NOI). 

This  NOI  is  for  the  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
for  proposed  long-range  tests  of 
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groundbased  Theater  Missile  Defense 
(TMD)  missile  and  sensor  systems.  This 
TMD  program  would  allow  for  the 
development  of  a  means  to  protect 
deployed  U.S.  forces,  as  well  as  U.S. 
friends  and  allies  around  the  world, 
against  attacks  by — short-  and  medium- 
range  ballistic  (e.g..  Scud-type),  cruise, 
or  air-to-surface  missiles  armed  with 
conventional,  nuclear,  biological,  or 
chemical  warheads. 

These  tests  would  consist  of  multiple 
demonstration  and  operational  missile 
launches  along  proposed  flight  paths 
from  off-range  locations,  with  intercepts 
of  targets  over  existing  ranges  or  open 
ocean  areas.  Four  alternative  test  range 
areas,  located  within  and  outside  the 
United  States,  will  be  considered  for 
these  tests.  These  flight  tests  would 
support  the  developmental  and 
operational  requirements  needed  to 
validate  system  design  and  operational 
effectiveness. 

Possible  significant  environmental 
issues  to  be  analyzed  in  the  TMD 
Extended  Test  Range  EIS  are  in  the  areas 
of  air  quality,  airspace  use,  biological 
resources,  cultural  resources,  hazardous 
waste,  health  and  safety,  land  use  and 
recreation,  noise,  and  socioeconomics. 
LEAD  AGENCY:  United  States  Army  Space 
and  Strategic  Defense  Command 
(USASSDC). 

COOPERATING  AGENCY:  Strategic  Defense 
Initiative  Organization  (SDIO). 

PROPOSED  ACTION:  The  Army  proposes 
to  launch  nondestructive  targets  along 

{tlanned  flight  paths  from  off-range 
ocations  into  existing  test  ranges. 
Defensive  missiles  (e.g.,  PATRIOT) 
would  be  launched  from  the  test  ranges 
to  intercept  the  incoming  targets  over 
existing  land  or  sea  test  ranges,  or  open 
ocean  areas.  It  is  anticipated  that 
approximately  80  missile  flight  tests 
would  be  conducted  between  1994  and 
1999,  from  more  than  one  off-range 
launch  location  and  potentially  at  more 
than  one  test  range. 

Alternatives  for  conducting  these 
missile  flight  tests  and  intercepts,  which 
will  be  evaluated  in  the  TMD  Extended 
Test  Range  EIS,  are: 

a.  White  Sands  Missile  Range,  NM, 
and  potentially  including  McGregor 
Range  of  Fort  Bliss,  TX,  with  off-range 
missile  launches  from  Fort  Wingate 
Army  Depot,  NM,  and/or  Green  River 
Launch  Site,  UT. 

b.  Eglin  Air  Force  Base,  FL,  including 
Santa  Rosa  Island  and/or  Cape  San  Bias, 
with  off-range  missile  launches  from  a 
ship  or  sea-platform  stationed  in  the 
eastern  Gulf  of  Mexico. 

c.  Western  Range,  CA,  involving  San 
Nicolas  Island  of  the  Naval  Air  Warfare 
Center  Point  Mugu,  and/or  Vandenberg 


Air  Force  Base,  with  off-range  missile 
launches  from  a  ship  or  sea-platform 
stationed  off  the  Pai^c  Coast. 

d.  Kwa)alein  Missile  Range,  U.S. 

Army  Kwajalein  Atoll,  Republic  of  the 
Marshall  Islands,  with  off-range  missile 
laimches  from  Wake  Island  Airfield, 
and/or  a  ship  or  sea-platform  stationed 
in  the  Pacific  Ocean. 

e.  Some  combination  of  the  previous 
four  alternative  test  range  areas. 

f.  No  Action. 

SCOPING  PROCESS:  Comments  received 
as  a  result  of  this  notice  will  be  used  to 
assist  the  Army  in  identifying  potential 
impacts  to  the  quality  of  the  human  and 
natural  environment.  Individuals  or 
organizations  may  participate  in  the 
scoping  process  by  calling  toll  free  1- 
80(]^546^552,  which  will  be  available 
April  7  to  may  7, 1993,  sending  Mrritten 
questions  and  comments  to  the  address 
Iralow,  and  offering  verbal  or  written 
comments  at  Scoping  Meetings 
scheduled  to  be  held  at  7  p.m.  in  the 
following  communities: 

April  13 — Green  River,  UT  (6:30  p.m.) 

April  15 — Salt  Lake  City,  UT 

April  19 — Fort  Walton  Beach,  FL 

April  21 — Oxnard,  CA 

April  22 — Lompoc,  CA 

April  27 — Albuquerque,  NM 

April  29 — Gallup,  NM 

ADDRESSES:  Submit  written  questions 

and  comments  to  Mr.  David  Hasley,  U.S. 

Army  Space  £uid  Strategic  Defense 

Command,  ATTN:  CSSD-EN-V,  Post 

Office  Box  1500,  Huntsville,  AL  35807- 

3801.  Comments  should  be  received  by 

May  7, 1993. 

Dated:  April  2, 1993. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environmental,  Safety  and  Occupational 
Health),  OASA  (1,  L&E). 

[FR  Doc.  93-8119  Filed  4-^93;  8:45  am) 
BILUNO  cooe  3710-0S-II 


Department  of  the  Army;  Corps  of 
Engineers 

Notice  of  Intent  To  Prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  and  Environmental  Impact 
Report  (DSEIS/EIR)  for  Richmond 
Harbor  Deep-Draft  Navigation 
Improvements,  Contra  Costa  County, 
CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 


SUMMARY: 

Proposed  Action 

The  Corps  of  Engineers,  San  Francisco 
District,  has  been  authorized  by  the 


Water  Resources  Development  Act  of 
1986  (WRDA  1986),  69th  Congress.  2nd 
Session,  Public  Law  99-662,  and  the 
Supplemental  Appropriations  Act  of 
1985  to  improve  the  navigation 
channels  at  the  Port  of  Richmond  in  San 
Francisco  Bay.  The  Port  of  Richmond  is 
the  non-Federal  (i.e.,  local)  sponsor  of 
the  Federal  project  and  will  participate 
in  the  project  cost  in  accordance  with 
WRDA  1986.  The  environmental 
impacts  of  these  improvements  have 
been  previously  evduated  in  a  Final 
Environmental  Impact  Statement  filed 
with  the  Environmental  Protection 
Agency  (EPA)  in  1981.  The  Corps  of 
Engineers,  as  the  lead  agency  under  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Port  of  Richmond,  as 
the  lead  agency  under  the  California 
Environmental  Quality  Act  (CEQA),  will 
prepare  a  joint  Draft  Supplemental 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DSEIS/ 
EIR)  for  the  entire  project.  The  subject 
DSEIS/EIR  will  address  changes  in  the 
authorized  project  related  to  dredged 
material  disposal  and  update 
information  from  previous 
environmental  documents. 

FOR  PURSER  INFORMATION  CONTACT: 

For  further  information,  contact  Mr. 
Gary  Flickinger,  USAED,  San  Francisco. 
California  94105-1905;  (415)  744-3341. 
SUPPLEMENTARY  INFORMATION: 
Construction  of  the  authorized  project 
for  Richmond  Harbor  will  generate  an 
estimated  1.5  million  cubic  yards  of 
dredged  material.  As  originally 
authorized,  disposal  of  the  dredged 
material  was  to  be  at  a  contemporary 
aquatic  site  identified  by  the  U.S.  EPA 
as  “SF-ll,"  near  Alcatraz  Island  in 
Central  San  Francisco  Bay.  Due  to  the 
mounding  of  dredged  material 
historically  dispo^  of  at  the  Alcatraz 
Site,  initially  discovered  in  1982,  and 
increased  public  concern  about  the 
impact  of  large-scale  dredged  material 
disposal  events  on  the  resources  of  San 
Francisco  Bay,  use  of  the  Alcatraz  Site 
would  be  difficult  to  achieve.  The 
changing  regulatory  climate  concerning 
dredged  material  disposal  in  the  Bay 
Area  has  resulted  in  a  need  to  consider 
additional  options  for  dredged  material 
disposal  and  has  necessitated  the 
prmaration  of  this  DSEIS/EIR. 

Tne  project  area  includes  the  Harbor 
Entrance  Channel,  Potrero  Reach, 
Potrero  Sharp  Turn,  Inner  Channel,  and 
Santa  Fe  Channel.  At  the  request  of  the 
local  sponsor,  a  two-phase  plan  to 
construct  navigation  improvements  has 
been  formulate.  Phase  I,  the  proposed 
action,  calls  for  deepening  the  existing 
4.5-mile  navigation  channel  from  -  35 
feet  mean  lower  low  water  (MLLW)  to 
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-  38  foot  MLLW  and  providing  an 
approximately  l,200-&K>t  wide  ^aming 
basin  at  Potiero  Point.  In  addition, 
berthing  areas  served  by  the  project 
would  be  deepened  by  the  local  spcmsor 
to  depths  commensurate  with  the 
improved  Federal  channels.  All  of  these 
improvements  will  require  the  removal 
and  disposal  of  approximately  1.5 
million  cubic  yards  of  channel  bottom 
sediments. 

Phase  n  of  the  project,  which  would 
deepen  the  channel  to  —  41  feet  MLLW, 
has  been  deferred  indefinitely.  If  and 
when  the  additional  deepening  takes 
place,  it  will  be  sihject  to  separate 
environmental  review. 

Alternatives 

[hedged  material  disposal  alternatives 
to  be  considered  in  the  DSEIS/EIR  are 
ocean,  in-Bay,  and  land  disposal. 

Dredged  material  disposal  in  the  San 
Frandsco  Bay  Area  is  the  subject  of 
intensive  study  by  the  Corps  of 
Engineers,  the  EPA,  and  two  state 
regulatory  agencies,  under  the  Long- 
Term  Management  Strategy  (LTMS)  for 
the  Disposal  of  Dredged  Material  in  the 
San  Francisco  Bay  R^ion.  The  disposal 
alternatives  to  be  discussed  in  the 
DSEIS/EIR  will  reflect  the  LTMS  work 
and  address  specific  sites  for  the 
Richmond  Harbor  project. 

A  number  of  options  are  under 
consideration  for  disposal  of  the 
dredged  material.  These  disposal 
options  could  be  implemented 
separately  in  combination,  depending 
upon  the  nature  of  the  sediments  that 
each  disposal  site  can  accept  and  the 
respective  disposal  site  capacity.  The 
selecticm  of  disposal  site  alternatives  is 
based  upon  environmental  and 
economic  factors.  The  disposal  site 
options  currently  under  consideration 
are: 

— Disposal  at  an  ocean  site  designated 
by  the  EPA  for  that  purpose  under 
section  102  of  the  Marine  Protection, 
Researdi,  and  Sanctuaries  Act; 

— Confined  and  unconfined  aquatic 
disposal  at  the  Bay  Farm  Borrow  Pit 
in  San  Francisco  Bay  of&hore  of  the 
city  of  Alameda  in  Alameda  Coimty; 
— Unconfined  aquatic  disposal  at  the 
Alcatraz  Site  in  San  Francisco  Bay 
south  of  Alcatraz  Island. 

— Confined  disposal  in  the  Point  Potrero 
graving  docks  at  the  Port  of 
Richmond. 

— Confined  and  uncocfined  fill  for 
disposal  and  wetland  restoration  in 
Solano  County  on  land  owned  by  the 
Catellus  Ckvporation  as  part  of  the 
proposed  Montezuma  Wetland 
project. 


Scopiiig 

The  Corps  of  Engineers,  San  Francisco 
District  and  the  Port  of  Ridunond  invite 
Federal,  stats,  and  local  agencies  and 
members  of  the  public  to  provide 
commwits  on  the  proposed  project.  A 
public  scoping  meeting  has  oeen 
scheduled  for  April  20, 1993  at  the  City 
of  Richmond,  City  Council  Chambers, 
2600  Barrett  Avenue.  Two  sessions  will 
be  held:  fix)m  2  to  4  p.m.  and  from  7:30 
to  9:00  p.m.  Your  views  as  to  the  scope 
and  content  of  the  environmental 
information  to  be  included  in  the  SEIS/* 
EIR  are  important.  To  be  most  helpful, 
the  scoping  comments  should  clearly 
desciihie  specific  environmental  issues' 
or  subjects  which  the  commentor 
wishes  addressed.  Written  comments 
should  be  mailed  no  later  than  April  28, 
1993  to;  Gary  Flickinger,  Corps  of 
Engineers,  San  Francisco  District,  211 
Main  St.,  Room  918,  San  Francisco,  CA 
94105-1905.  ^ 

The  Corps’  experience  has  shown  that 
the  significant  issues  associated  with 
the  Richmond  Harbor  project  primarily 
concern  the  disposal  of  dredg^ 
material.  The  following  dredging  and 
disposal  impacts  will  be  discussed  in 
the  SEIS/EIR. 

1.  Acute  water  and  sediment  quality 
impacts  (in-Eay  and  ocean  disposal). 

2.  Chronic  and  sublethal  water  quality 
impacts  (in-Bay  and  ocean  disposal). 

3.  Aquatic  resources  impacts  (in-Bay 
and  ocean  disposal). 

4.  Water  quality  impacts  (land 

disposal).  • 

5.  Terrestrial  impacts  (land  disposal). 

6.  Wetland  impacts  (land  disposal). 

7.  Air  quality  impacts  (in-Bay,  ocean, 
and  land  disposal). 

8.  Contaminated  material  impacts  (in- 
Bay  and  land  disposal). 

9.  Disposal  site  capacity  impacts  (in- 
Bay.  land,  and  ocean  disposal). 

10.  Socioeconomic  impacts  (in-Bay, 
ocean,  and  land  disposal). 

11.  Recreational  impacts  (in-Bay, 
ocean,  end  land  disposal). 

12.  Cultural  resources  impacts  (land 
disposal). 

13.  Vessel  transportation  impacts  (in- 
Bay  and  ocean  disposal). 

14.  Groundwater  contamination 
impacts  (intersection  of  aquifers  through 
digging  operations,  especially  in  the 
Santa  Fe  Channel  and  l^uritzen  Canal). 

15.  Ooundwater  cleanup  impacts 
(interference  with  the  groundwater 
cleanup  operations  of  others,  especially 
in  the  Santa  Fe  Channel  and  Lauritzen 
Canal). 

The  SEIS/EIR  will  be  used  as  the 
primary  information  document  to  secure 
concurrence  in  a  Federal  Coastal  Zone 
Consistency  Determination.  In  addition. 


the  SEIS/EIR  will  be  used  by  the  local 
sponsor  to  meet  its  responsibilities 
under  CEQA  and  may  also  be  used  by 
the  San  Francisco  Bay  Regional  Water 
Quality  Control  Board  to  meet  its 
responsibilities  under  the  same  Act. 
Other  reviews  in  which  the  SEIS/EIR 
may  be  a  secondary  source  of 
information  are:  Fish  and  Wildlife 
Coordination  Act,  Marine  Protection, 
Research  and  Sanctuaries  Act, 
Endangered  Species  Act,  Clean  Air  Act, 
Clean  Water  Act,  and  "trustee  agency" 
reviews  by  the  State  of  California. 
Leonard  E.  CardoM, 

Ck)Tnmanding  LTC,  BN. 

[FR  Doc.  93-8008  FUed  4-6-93;  8:45  amj 
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Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Hurricane  and  Wetland 
Protection  in  Tarrebonne  Parish,  LA 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
New  Orleans  District. 

ACTION:  Notice  of  intent  to  prepare  a 
DEIS. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  New  Orleans  District  (NOD) 
will  prepare  a  DEIS  that  presents  an 
assessment  of  the  beneficial  and  adverse 
impacts  of  the  South  Terrebonne 
Tidewater  Management  and 
Conservation  District’s  (STTMCD) 
intention  to  primarily  provide 
protection  to  existing  development  fiom 
tropical  storm  and  hurricane-induced 
tidal  flooding  and  secondarily  to  protect 
coastal  wetlands  from  hurricane  surges 
in  a  portion  of  Terrebonne  Parish, 
Louisiana.  The  STTMCD’s  plan  calls  for: 
(1)  Upgrading  many  existing  forced 
drednage  system  levees  to  FEMA  100- 
year  flood  elevations;  (2)  using  other 
permitted  and/or  installed  flo^  control 
features  (e.g.,  floodgates);  (3) 
constructing  some  new  levees  (to  FEMA 
elevations)  and  water  control  structures; 
and,  (4)  operating  the  water  control 
structures  and  flood  gates  in  a 
coordinated  mannw. 

Project  implemmtation  involves 
activities  that  are  subject  to  Federal 
regulation.  Accordingly,  STTMCD  has 
applied  to  the  NOD  for  the  necessary 
Federal  permits.  The  NOD  has  advised 
the  STTMCD  that  the  scope  and 
probable  impacts  of  the  proposed 
project  are  such  that  an  EIS  must  be 
prepared  before  rendering  a  decision  on 
the  requested  permit.  *1116  EIS  will  be  a 
major  source  of  information  the  NOD 
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considers  in  its  evaluation  of  the 
requested  permit. 

FOR  FURTHER  INFORMATION: 

Questions  regarding  the  proposed  . 
project  may  be  directed  to  Mr.  Oneil  P. 
Malbrough,  Coastal  Engineering  and 
Environmental  Consultants,  Inc.,  P.O. 

Box  370,  Bourg,  Louisiana  70343-0370, 
telephone  (504)  868-3434. 

(^estions  regarding  the  DEIS  may  be 
directed  to  Mr.  Robert  H.  Bosenberg, 
CELMN-PD-RS,  U.S.  Army,  Corps  of 
Engineers,  P.O.  Box  60267,  New 
Orleans,  Louisiana  70160-0267, 
telephone  (504)  862-2522. 

SUPPLEMENTARY  INFORMATION: 

Location 

The  STTMCD’s  project  would  provide 
protection  from  hurricane  flood  waters 
to  parish  residents  that  live  on  several 
of  the  relic  Mississippi  River 
distributary  ridges  southeasterly  from 
Houma,  Louisiana.  Residents  of  and 
communities  along  Bayou  Grand 
Caillou,  Bayou  Petit  Caillou,  as  well  as 
Bayous  du  Large,  Terrebonne,  Pointe  au 
Chien  and  St.  jean  Charles  are  targeted 
for  inclusion  in  a  system  that  would 
provide  protection  against  the 
applicable  FEMA  100-year  flood. 

Flood  Protection 

Ridge  elevations  become  lower  as 
they  extend  southerly  towards  the  Gulf 
of  Mexico.  Elevations  of  inhabited  areas 
targeted  for  protection  range  upward 
from  about  two  feet  to  nearly  10  feet 
above  sea  level.  However,  hurricane 
tides  can  exceed  10  feet. 

Forced  drainage  projects  along  some 
of  the  distributary  ridges  were  installed 
over  the  years  by  local  interests.  These 
leveed-off  areas  are  no  longer  subject  to 
minor  tidal  flooding  (generally  up  to 
about  five  feet)  but  water  levels  in 
included  wetlands  are  artificially 
controlled.  Many  of  these  areas,  as  well 
as  others  still  subject  to  minor  tidal 
flooding,  are  targeted  for  hurricane 
protection. 

A  goal  of  the  STTMCD  is  to  preserve 
life  and  property  in  south  Terrebonne 
Parish  by  providing  optimum  hurricane 
protection.  Accordingly,  the  STTCMD 
has  recently  been  involved  with 
installing  flood  control  gates  at  strategic 
locations,  up^ding  existing  forced 
drainage  project  features,  and 
constructing  additional  forced  drainage 
levees  elsewhere.  Local  interests 
undertook  those  independent  flood 
control  initiatives  anticipating  that  they 
may  someday  become  p^  of  a 
hurricane  protection  system.  Those 
projects  comprise  a  major  component  of 
the  STTMCD’s  proposed  plan. 


Preservation  of  Wetlands  and  Their 
Values 

Louisiana’s  coastal  marshes  and  other 
wetland  types  have  recognized 
socioeconomic  and  natural  values. 

'Those  values  are  being  reduced  roughly 
in  proportion  to  an  annual  loss  rate  of 
about  25  square  miles  per  year. 

However,  those  wetland  values  can  be 
even  more  greatly  diminished  by  the 
typically  adverse  physical,  chemical 
and  physiological  conditions  related  to 
tropical  storm  and  hurricane  tides. 

Another  goal  of  the  S'TTMCD  is  to 
preserve  wetlands  as  breeding  habitat 
for  marine  organisms.  Tidally 
influenced  marsh  and  other  wetland 
type  areas  occur  between  distributary 
ridges.  . 

By  implementing  the  STTMCD’s 
proposed  hurricane  protection  levee 
alignment,  the  applicant  proposes  to 
reduce  adverse  effects  of  storm-related 
tidal  flooding  to  already  included 
wetlands  as  well  as  reduce  those 
adverse  eflects  on  newly  included 
wetlands.  Water  levels  in  included 
wetlands  would  likely  have  to  be 
managed  and  that  could  potentially 
adversely  impact  marine  organisms. 
'Thus,  this  aspect  of  the  project  has  the 
potential  to  be  controversial. 
ALTERNATIVES:  A  no-action  alternative 
will  be  evaluated.  Additionally,  non- 
structural  solutions  to  protecting 
existing  developments  will  also  be 
evaluated.  So,  too,  will  several  levee 
alignments,  to  include  the  S'TTMCD’s 
preferred  alignment  that  largely  but  not 
entirely  uses  many  of  the  existing  forced 
drainage  levees  and  other  permitted 
and/or  installed  flood  control  features 
(e.g.,  floodeates). 

Each  of  the  alternatives  to  protect 
existing  developments  horn  hurricane 
tides  will  also  ^  evaluated  relative  to 
the  secondary  goal  of  protecting 
meirshes  as  breeding  habitat  for  marine 
organisms.  Various  water  control 
structure  operation  plans  will  also  be 
evaluated. 

SCOPING  PROCESS:  'The  NOD  will 
coordinate  closely  with  Federal,  state 
and  local  agencies  and  interested  parties 
while  preparing  the  DEIS.  Formal  (to 
include  a  public  scoping  meeting)  and 
informal  meetings  will  be  held  to  collect 
information  as  well  as  periodically 
update  interested  parties. 

Significant  issues  to  be  addressed  in 
the  DEIS  will  include  the  impacts  of  the 
proposed  project  on  biological,  cultural, 
historic,  social,  economic,  water  quality, 
and  human  resources.  Specific  issues 
will  be  formulated  based  upon  the 
scoping  process. 

F^paration  of  the  DEIS  will  be 
coordinated  with  Federal,  state  and 


local  governmental  agendas, 
environmental  groups,  landowners  and 
other  interested  parties.  All  comments 
received  about  the  DEIS  will  be 
considered  when  preparing  the  Final 
EIS. 

SCOPING  MEETING:  A  single  scoping 
meeting  is  planned  for  mid-  to  late  May 
1993.  The  NOD  will  issue  a  public 
notice  spedfying  the  date  and  location 
for  the  scoping  meeting. 

The  purpose  of  the  public  scoping 
meeting  is  to  allow  the  general  public. 
Federal,  State  and  local  governmental 
agencies,  landoMmers,  environmental 
groups  and  other  interested  parties  an 
opportunity  to  assist  the  NOD  in 
identifying  significant  issues  to  be 
addressed  in  the  DEIS.  Written 
comments  will  be  accepted  for  at  least 
10  days  after  the  date  of  the  scoping 
meeting. 

All  verbal  and  written  comments 
received  at  the  meeting  and  written 
comments  received  through  the 
comment  period,  will  be  reviewed, 
complied  and  assessed.  'The  NOD  will 
prepare  a  scoping  document 
summarizing  the  comments  received 
and  make  that  scoping  document 
available  to  all  meeting  participants. 
AVAILABILITY  OF  THE  DEIS:  'The  DEIS  is 
scheduled  to  be  available  for  public 
review  during  April  of  1994.  However, 
the  exact  scope  of  the  DEIS  and  the  need 
and  timing  for  any  necessary  studies 
will  not  be  finally  determined  until  after 
the  public  scoping  meeting  occurs. 
'These  factors  can  aflect  the  date  the 
DEIS  is  ultimately  nuide  available  for 
public  review  and  comment. 

Michael  DiCDey, 

Colonel,  U.S.  Army,  District  Engineer. 

IFR  Doc.  93-8007  Filed  4-6-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center;  Cooperative  Agreement; 
Financial  Assistance  Award  to  CER 
Corp. 

AGENCY:  Morgantown  Energy 
Technology  Center,  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  acceptance  of  an 
unsolicited  financial  assistance 
application  for  cooperative  agreement 
award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR 
600.7(b)(2)(i)(B)  the  DOE,  Morgantown 
Energy  'Technology  Center  gives  notice 
of  its  plans  to  award  a  36  month 
Cooperative  Agreement  to  the  CER 
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Corporation  with  an  associated  budget 
of  approximately  $9M  of  which  the  Gas 
Research  Institute  (GRl)  will  cost  share 
approximately  SO  percent 
FOR  FURTHER  MFORMATION  CONTACT: 

Laura  E.  Brandt,  1-07,  U.S.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center,  P.O.  Box  880, 
Morgantown,  West  Virginia  26507- 
0880.  Telephone:  (304)  291-4079. 
Procurement  Request  No.  21- 
93MC^70.000. 

SUPPLEMENTARY  MFORMATION:  The 
pending  award  is  based  on  an 
unsolicited  application  for  the  project 
entitled  “Hydraulic  Fracture  Diagnostics 
Tests  and  Model  Verification  at  GRI/ 

DOE  Multi-Site  Projects".  The  goal  of 
this  project  is  to  conduct  fiacturing 
diagnostics  research  and  development 
in  order  to  characterize  and  test 
hydraulic  hacturing  technologies  and 
performance.  CER  will  develop  a  fully 
characterized,  ti^t  reservoir-typical, 
field  scale  hydraulic  fiacturing  test  site, 
utilizing  the  old  DOE  Multiwell 
Experiment  field  site  near  Rifle, 
Colorado,  as  well  as  drill  additional 
instrumentation  and  diagnostic  wells. 
EKDE,  GRI,  and  industry  hydraulic 
fiacturing  models  will  be  verified  at  the 
test  site.  The  research  is  expected  to 
develop  new  tedinologies  and  improve 
efficiency  of  existing  figuring 
practices.  The  expanded  efficient  and 
economic  technology  base  will  provide 
additional  confidence  in  the  long-term 
availability  of  natural  gas  fiom  tight 
reservoirs,  and  the  successful  reduction 
of  stimulation  costs  will  help  maintain 
the  competitive  advantages  of  the  tight 
natural  gas  resource. 

Louie  L.  Caiaway, 

Director,  Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center. 

[FR  Doc.  93-8115  Fil^  4-6-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commiasion 


[Projects  Nos.  2451-004, 2452-007  &  2468- 
003  Michigan] 

Consumere  Power  Co.;  intent  To 
Prepare  Environmental  Assessment 
and  Notice  of  Public  Meeting 

April  1, 1993. 

The  Federal  Energy  Regulatory 
Commission  (FhRC)  has  received 
applications  for  new  license  filed  by 
Consumers  Power  Compcmy 
(Consumers)  for  the  continued  operation 
of  three  hydropower  projects  located  on 
the  Muskegon  River  in  southwest 
Michigan. 


The  three  applications  for  new 
licenses  for  the  Rogers,  Hardy,  and 
Croton  Projects  have  recently  been 
supplemented  by  the  terms  ^  a 
Settlement  Agreement  reached  between 
Consumers  and  the  state  and  Federal 
resource  agencies. 

In  accordance  with  the  requirements 
of  the  National  Environmental  Policy 
Act  and  other  applicable  laws,  the  FERC 
stafi,  in  cooperation  with  the  staff  of  the 
Huron-Manistee  National  Forests  (Forest 
Service),  plans  to  prepare  an 
Environmental  Assessmwit  (EA)  that 
evaluates  the  site-specific  and 
cumulative  environmental  effects  of  the 
continued  operation  of  the  projects  and 
proposed  environmental  enhancements. 

The  EA  will  be  based  on  a  thorough 
public  scoping  of  the  environmental 
issues  to  ensure  that  the  analysis  is 
complete.  The  FERC  and  Forest  Service 
staffs  will  conduct  a  public  meeting  at 
the  Velma  Matson  Upper  Elementary 
School,  219  E.  Post  in  Newaygo, 
Michigan,  at  7  p.m.  on  May  4, 1993.  The 
meeting  will  be  recorded  by  a 
stenographer,  and  thereby  become  a  part 
of  the  formal  record  of  the  FERC 
proceeding  on  the  three  projects. 

Persons  who  have  views  on  the  issues 
or  information  relevant  to  the  issues  are 
invited  to  pcurticipate  in  the  meeting, 
and  may  submit  written  statements  for 
inclusion  in  the  public  record  at  that 
time. 

A  preliminary  EA  Scoping  Document 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
mail  to  all  interested  parties  and  will  be 
available  at  the  meeting. 

For  further  iofiormation,  please  phone 
Frank  Karwoski  at  (202)  219-2782,  or  Julie 
Bemt  (202)  219-2814. 

Loie  D.  Cashell, 

Secretory. 

(FR  Doc.  93-8047  Filed  4-6-93;  8:45  am) 
BILLMQ  CODE  CTIT-OI-II 


[Project  Noe.  2599-005  8  2580-015, 
Michigan] 

Consumers  Power  Co.;  Notice  of  Intent 
To  Prepare  Environmental  Assessment 
and  Notice  of  Public  Meeting 

April  1. 1993. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received 
applications  for  new  license  filed  by 
Consumers  Power  Company 
(Consumers)  for  the  continued  operation 
of  two  hydropower  projects  located  on 
the  Manistee  River  in  west-central 
Michigan. 

The  two  applications  for  new  licenses 
for  the  Hodenpyl  and  Tippy  Projects 
have  recently  been  supjAemented  by  the 


terms  of  a  Settlement  Agreement 
reached  between  Consumers  and  the 
state  and  Federal  resource  agencies. 

In  accordance  with  the  requirements 
of  the  Nati<Hial  Environmental  Policy 
Act  and  other  applicable  laws,  the  FERC 
staff,  in  cooperation  with  the  staff  of  the 
Huron-Manistee  National  Forests  (Forest 
Service),  plans  to  prepare  an 
Environmental  Assessment  (EA)  that 
evaluates  the  site-specific  and 
cumulative  environmental  effects  of  the 
continued  operation  of  the  projects  end 
proposed  environmental  enhancements. 

The  EA  will  be  based  on  a  thorough 
public  scoping  of  the  environmental 
issues  to  ensure  that  the  analysis  is 
complete.  The  FERC  and  Forest  Service 
staffs  will  conduct  a  public  meeting  at 
the  Wellston  Elementary  School,  in 
Wellston,  Michigan,  at  7  p.m.  on  May  3, 
1993.  The  meeting  will  be  recorded  by 
a  stenographer,  and  thereby  become  a 
part  of  the  formal  record  of  the  FERC 
proceeding  on  the  two  projects.  Persons 
who  have  views  on  the  issues  or 
information  relevant  to  the  issues  are 
invited  to  participate  in  the  meeting, 
and  may  submit  vmtten  statements  for 
inclusion  in  the  public  record  at  that 
time. 

A  preliminary  EA  Scoping  Document 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
mail  to  all  interested  parties  and  will  be 
available  at  the  meeting. 

For  further  information,  please  phone 
Frank  Karwoski  at  (202)  219-2782,  or  Julie 
Bemt,  (202)  219-2814. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-8048  Filed  4-6-93;  8:45  am) 
WLUNC  CODE  C717-01-H 


[Projects  Nos.  2448-011,  2447-008,  2449- 
007,  2453-003, 2450-005  8  2436-007— 
Michigan] 

Consumers  Power  Co.,  Intent  To 
Prepare  Environmental  Assessment 
and  Notice  of  Public  Meeting 

April  1, 1993. 

The  Federal  Energy  Regulatory 
(ilommission  (FERC)  has  received 
applications  for  new  license  filed  by 
Consumers  Power  Company 
(Consumers)  for  the  continued  operation 
of  six  hydropower  projects  located  on 
the  Au  Sable  River  in  east-central 
Michigan. 

The  six  applications  for  new  licenses 
for  the  Mio,  Alcona,  Loud.  Five 
Channels,  Cooke,  and  Foote  Projects 
have  recently  been  supplement^  by  the 
terms  of  a  S^tlement  Agreement 
reached  between  Consumers  and  the 
state  and  Federal  resource  agencies. 
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In  aecordanca  with  tha  isquireiiMats 
of  the  National  Environment^  Policy 
Act  and  other  applicable  laws,  the  FERC 
staff,  in  cooperation  wid)  the  staff^  of 
Huron-Manistee  Naticnaal  Forests  (Forest 
Service^  plans  to  prepare  an 
Environmental  AsMssinent  (EA)  that 
evaluates  the  site-specific  aid 
cumulative  environmental  effects  of  the 
continued  opwation  of  the  projects  and 
pw^osed  envircmmental  aihancanants. 

Ine  EA  will  be  based  on  a  thorough 
public  scoping  of  the  environmental 
issues  to  ensure  that  the  analysis  is 
complete.  The  FERC  and  Forest  Service 
staffs  will  conduct  a  public  meeting  at 
Oscoda  High  School,  3550  East  River 
Road,  Osc^a,  Michigan,  at  7  p.m.  on 
May  5, 1993.  The  meeting  wifi  be 
recorded  by  a  stenographs,  and  thereby 
become  a  part  of  the  format  record  of  the 
FERC  proceeding  on  the  six  projects. 
Persons  who  hara  views  on  the  issues 
nr  information  relevant  to  the  issues  are 
invited  to  participate  in  the  meeting, 
and  may  submit  written  statements  for 
inclusion  in  the  public  record  at  that 
time. 

A  preliminary  EA  Scoping  Elocument 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distrfiiuted  by 
mail  to  all  interested  parties  and  will  be 
available  at  the  meeting. 

For  further  information,  please  phone 
Frank  Karwoski  at  (202)  219-2782,  or  fuMe 
Bemt  (202)  219-2814. 

Lois  D.  Cashell, 

Secretaiy. 

(FR  Doc.  93-8049  Filed  4-6-93;  8:45  am] 
MUJNO  CODE  Sri7-01-« 


evaluaito  th»  site-specific  and 
cumulative  envhoiimeiRal  effects  cd 
continued  operatioD  of  the  projects,  osd 
proposed  envireomeiital  eBbencesaents, 
in  the  three  river  systansu 
The  EA's  will  be  based  on  a  thorough 
public  seeding  of  the  environmental 
issues  to  ensure  that  the  analysis  is 
complete.  The  FERC  and  Forest  Service 
staffo  wilt  conduct  a  mibhc  meeting  at 
the  Holiday  Inn-Soutn,  6820  S.  Cedar 
St.,  Lansing,  Michigan,  at  7  p.m.  on  May 
6, 1993.  The  meeting  win  be  recorded 
by  a  stenographer,  and  thereby  become 
a  part  of  the  rormal  record  of  the  FERC 
proceeding  on  tho  11  projects.  Persmis 
who  have  views  on  the  iaroes  or 
infonnation  relevant  to  ^  Issues  ore 
invited  to  partidpste  in  tho  meeting, 
and  may  submit  written  statements  lor 
inclusion  in  the  public  record  at  that 
time. 

Preliminary  EA  Scoping  Documents 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  ba  distributed  by 
mail  to  all  interested  parties  and  will  be 
available  at  the  meeting. 

For  further  iaformation,  pleam  phone 
Frank  Karwoski  at  (202)  219-2782,  or  )utie 
Bemt  (202)  219-2814.  * 

LiHaD.Caehall. 

Secretaiy. 

IFR  Doc.  93-8050  Filed  4-6-93;  8:45  ami 
Batata  coos  anr-et 


[Docket  NOS.CP93-253-000.  st  ai4 

E)  Paso  Naturaf  Gaa  Co.,  el  al.;  Natural 
Gas  Cartificale  Rlings 

March  30, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Company 

(Docket  Na  CP93-Z53-0001 
Take  notice  that  on  March  16, 1993, 

El  Paso  Natural  Gas  Company  (£1  Paso). 
Post  Office  Box  1492,  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP93-253- 
000  an  application  pursuant  to  Section 
3  of  the  Natural  Gas  Act  and  Sectiems 
153.1  and  153.10  through  153.12  of  the 
Commission’s  Regulations  and 
Executive  Order  10485,  as  amended  by 
Executive  Order  12038,  and  Secretary  of 
Energy  Delegation  Order  No.  0204-112. 
In  that  application.  El  Paso  requested  an 
orda  authorizing  the  siting, 
construction,  operation  and 
msintmance  of  pipeline  facilities  at  the 
United  States-hfoxico  intwnational 
boundary  in  El  Paso  County,  Texas, 
approximately  six  miles  south  of  Chnt, 
Texas.  In  addition,  El  Paso  requested  s 
Presidential  Pannit  covering  the 
proposed  constructum,  connection  and 
operation  of  pipeline  facilities  at  the 


[Project  Nos.  2436-007,  st  sL,  Michigan] 

Comuffwrs  Power  Co.;  Notice  of  Intent 
To  Prepare  Envfronmental  Assessment 
and  Notice  of  Public  Meeting 

April  1, 1993. 

The  Federal  Energy  Regulatory 
Commission  (FERQ  has  received 
applicsticHis  for  new  license  filed  by 
Consumers  Power  Company 
(Consumers)  for  the  continued  operation 
of  11  hydropower  projects  locatiid  cm 
the  Manistee.  Mu^egon,  and  Au  Sable 
Rivers  in  Michigan. 

The  11  applicati<»8  for  new  Ucenses 
have  recently  beoi  supplemented  by  the 
terms  of  a  Settlement  Agreement 
I  reached  between  Consumers  and  the 
I  state  end  Federal  resource  agencies. 

;  In  accordance  with  the  requirements 

of  the  National  Environmental  Policy 
Act  and  other  applicable  laws,  the  FERC 
staff,  in  cooperation  with  the  staff  of  the 
Huron-Manistae  National  Forests  (Forest 
Service),  plans  to  prepare  three 
Environmental  Assessments  (EA)  that 

I 


United  States  Mexico  botder,  aU  as 
roor»  fuUy  set  forffi  Id  the  apirikathm 
which  is  on  file  %nth  theCommissian 
Old  opeB  for  public  faspectfon. 

El  Paso  requests  suftborizstkm  to  ske, 
construct,  opwato.  maintain,  and 
connect  pipeHne  fedhtias  at.  the 
International  Bomadary  betweor  the 
United  Statea  and  Mm^o  in  El  Paso 
County.  Texas,  approxtsaetely  six  miles 
south  of  Clint,  Texas.  El  Paso  {woposes 
to  construct  approximaldy  500  of 
24-inch  O.D,  pipeline,  with 
appurtenances,  necessary  to  connect  El 
Paso’s  upstream  facilities  with  e  new 
pipeline  system  to  be  owned  in  Mexico 
by  Petroleos  Mexteanos  ^EMEX). 

El  Paso  states  that  it  will  construct  the 
entire  river  crossing  including  those 
facilities  extending  to  die  Mexican  side 
of  the  Rio  Grande  River  (approximatelv 
50C  feet  will  be  on  the  Mexican  side  of 
the  border  for  a  total  of  1,000  feet  to  be 
constructed  for  the  border  crossing).  El 
Paso  further  states  that  ft  will  transfer 
those  facilities  located  in  Mexico  to 


PEMEIX  for  its  ownership  and  operation. 

El  Paso  states  that  it  is  filing 
concurrently  an  appBcation,  pursuant  to 
section  7(c)  of  the  Natural  Act,  for 

authorization  to  construct  and  operate 
approximate  36.1  miles  of  mainhne 
looping  and  lateral  pipeline;  28,000 
hors^Kiwer  of  compression;  the  uprate 
and  restage  of  or  existing  compressor 
unit  for  an  additional  4,800  horsepower 
of  compression;  and  the  construction 
and  operation  of  certain  metering 
facilities,  with  appurtenances,  to 
transport  natural  gas  from  its  existing 
interstate  system  to  the  faiternetional 
Boundary  (hereby  called  the 
Samalayuca  Latei^  Expansion  Project). 

El  Paso  states  that  the  propoeed 
fadhties  to  be  construct^  operated 
at  the  International  Boundary  will 
constitute  a  portion  of  the  Samalayuca 
Lateral  Expansion  Project  and  will 
facilitate  the  transportkion  and  delivery 
of  up  to  300,000  Mcf  per  day  of  natural 
gas  to  PEMEX  at  the  bitemcUional 
Boundary  for  eventual  delivery  to  the 
Samalayuca  Power  Plant,  located 
approximately  30  miles  south  of  the 
Qties  (rf  juarez,  Idexico,  and  El  Paso, 
Texas  for  electric  generation  in  northern 
Mexico. 

El  Paso  states  that  the  proposed 
PEMEX  pipeline  will  intocoimect  with 
PEMEX’s  existing  pipeline  system, 
which  crosses  through  the  City  of 
Chihuahua  and  terminates  in  the  Chy  of 
Juarez,  Mexico.  El  Paso  further  states 
that,  although  natural  gaa  In  such 
pipeline  (lows  north,  it  can  be  made 
capacable  of  flowing  south.  El  Paso 
submits  that  the  Qty  of  Juarez  and  the 
Qty  of  Chihuahua  may  also  raceive 
additional  natural  gas  service. 
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El  Paso  submits  that  the  proposed 
border  facilities  ivill  be  made  available 
to  any  shipper  who  has  executed  a 
transportation  service  agreement  with  El 
Paso.  El  Paso  also  submits  that  the 
shippers  who  execute  transportation 
service  agreements  with  El  Paso  will 
obtain  the  necessary  export 
authorization  firom  the  Department  of 
Energy,  Office  of  Fossil  Energy  prior  to 
the  commencement  of  service. 

El  Paso  states  that  the  transportation 
rates  to  be  charged  by  El  Paso 
transportation  service  are  those  rates  set 
forth  in  its  firm  transportation  sendee 
Rate  Schedule  T-3  and  its  interruptible 
transportation  service  Rate  Schedule  T- 

1.  El  Paso  further  states  that  the  rates 
between  the  shippers  and  the  ultimate 
purchaser  in  Mexico  will  be  set  by 
competition,  and  should  be  comparable 
to  rates  charged  by  any  selling  entity  for 
similar  service  in  the  United  States. 

Comment  date:  April  20, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Caprock  Pipeline  Company 
(Docket  No.  CP93-269-000] 

Take  notice  that  on  March  25, 1993, 
Caprock  Pipeline  Company  (Caprock), 
333  Clay  Street,  suite  2000,  Houston, 
Texas  77002-9817,  filed  in  Docket  No. 
CP93-269-000  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 
subpart  F  of  section  157  of  the 
Commission’s  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity,  ail  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Caprock  states  that  it  was  recognized 
as  a  natural  gas  company  subject  to 
regulation  pursuant  to  the  Natural  Gas 
Act  in  Docket  Nos.  CP69-134,  CP7(>- 
209,  CP72-227  and  CP72-254.  Caprock 
states  that  it  is  imaware  of  any 
outstanding  budget-type  certificates 
issued  to  it  pursuant  to  §  157.7  of  the 
Commission's  Regulations.  Caprock 
states  that  it  agrees  to  comply  with  the 
terms,  conditions  and  procedures 
specified  in  subpart  F  of  the 
Commission’s  Regulations. 

Conmient  date:  April  20, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

3.  Algonquin  Gan  Transmission 
(Docket  No.  CP93-261-000] 

Take  notice  that  on  March  18, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  located  at  1284  Soldiers 
Field  R^d,  Boston,  Massachusetts 
02135,  filed  in  Docket  No.  CP93-261- 
000,  pursuant  to  section  7(c)  of  the 


Natural  Gas  Act  an  application  for 
certificate  of  public  convenience  and 
necessity  authorizing  Algonquin  to 
construct  and  operate  facilities  and  to 
transport  and  deliver  a  total  of 
approximately  40,000  MMbtu  of  natural 
gas  per  day  on  a  firm  basis  to  New 
England  Power  Company  (NEP)  and  Bay 
State  Gas  Company  (Bay  State),  and  to 
abandon  certain  facilities  pursuant  to 
section  7(b)  of  the  Natiu*al  Gas  Act,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Algonquin  proposes  to 
construct  and  operate;  (1)  3.2  miles  of 
36-inch  diameter  pipeline  to  replace 
existing  26-inch  diameter  pipeline  fixim 
Valve  Site  11-1  to  Valve  Site  12-2  near 
Mahwah,  New  Jersey;  (2)  3.8  miles  of 
16-inch  diameter  loop  pipeline 
paralleling  the  existing  8-inch  Brockton 
lateral  near  Brockton,  Massachusetts; 
and,  (3)  4.9  miles  of  36-inch  diameter 
pipeline  to  replace  existing  26-inch 
pipeline  from  a  point  of  1400  feet  east 
of  Route  202  to  Valve  Site  18A-1 
upstream  of  the  Southeast  Compressor 
Station  in  Southeast,  New  York. 
Algonquin  also  proposes  to  increase  the 
horsepower  ratings  of  imits  C-7  and  C- 
8  at  the  Cromwell  Compressor  Station  in 
Cromwell,  Connecticut,  and  to  modify 
certain  metering  facilities.  The  cost  of 
Algonquin’s  proposed  facilities  is 
estimated  to  be  approximately  $35.4 
million.  Algonquin  states  that  it  will  use 
revolving  cn^it  arrangements,  short¬ 
term  loans  and  funds  on  hand  to  finance 
the  cost  of  the  facilities. 

Algonquin  proposes  to  take  receipt  of 
Bay  States’  volume  of  14,758  MMbtu  per 
day  at  an  interconnection  between  the 
facilities  of  Algonquin  and  Texas 
Eastern  Transmission  Corporation  at 
Lambertvillo,  New  Jersey  and  transport 
such  gas  to  the  Bro^ton  Meter  Station 
located  on  Algonquin’s  1-2  lateral. 
Algonquin  will  take  receipt  of  the 
remainder  of  the  40,000  MMbtu  per  day 
at  an  interconnection  with  Columbia 
Gas  Transmission  Corporation  at 
Hanover.  New  Jersey  and  transport  the 
gas  to  the  Manchester  Street  Meter 
Station  on  Algonquin’s  G-12  lateral 
near  Providence,  Rhode  Island. 

Algonquin  proposes  to  provide  the 
firm  transportation  service  for  NEP  and 
Bay  State  under  proposed  Rate  Schedule 
AIT-5.  The  proposed  incremental  rate 
for  service  under  Rate  Schedule  AFT-5 
is  a  100%  demand  rate  of  $19.2169  per 
MMbtu. 

Comment  date:  April  20, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc. 

(Docket  No.  CP93-268-000) 

Take  notice  that  on  March  23, 1993, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER),  P.O.  Box  21734, 
Shreveport,  Louisiana  71151  filed  in 
Docket  No.  CP93-268-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  the  ecoshare 
transportation  services  which  were 
authorized  by  its  blanket  certificate  in 
Docket  No.  CP82-384-000,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

AER  proposes  to  abandon  the 
services,  specified  in  subpart  F  of  part 
157  of  the  Commission’s  Regulations, 
previously  performed  under  its  (a) 
Ecoshare  Transportation  Rate  Schedule, 
(b)  Rate  Schedule  Ecoshare-AIC,  and  (c) 
Rate  Schedule  TRG-1,  which  are  on  file 
in  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  2,  Sheet  Nos.  221-226.  AER 
states  that  there  is  no  longer  a  need  for 
these  rate  schedules.  AER  explains  that 
the  services  performed  under  the  rate 
schedules  were  terminated  with  the 
issuance  and  effectiveness  of  Order  No. 
436. 

Comment  date:  April  20, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP93-252-000] 

Take  notice  that  on  March  16, 1993, 

El  Paso  Natural  Gas  Company 
(Applicant),  Post  Office  Box  1492,  El 
Paso,  Texas  79978,  filed  in  Docket  No. 
CP93-252-000  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  requesting  authorization  to 
construct  and  operate  certain  pipeline, 
metering  and  compression  facilities  in 
order  to  provide  transportation  service 
to  the  International  Boundary  between 
the  United  States  and  the  Republic  of 
Mexico  near  Clint,  El  Paso  County, 
Texas  (the  Samalayuca  Lateral 
Expansion  Project),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Applicant  proposes  to  construct  and 
operate  the  following  facilities  to  link 
Applicant’s  existing  interstate  system  to 
a  point  of  interconnection  with  facilities 
to  be  sited  at  the  International  Boundary 
between  the  United  States  and  the 
Republic  of  Mexico  in  El  Paso  County, 
Texas,  approximately  six  miles  south  of 
Clint,  Texas; 
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Compression 

1 .  Toyah  Compressor  Station 

Install  one  (1)  14,000  ISO  horsepower 
G.E.  Pranifl  3  compieMor  unit.  wiOt 
appurtenances,  at  approximately 
miiepost  27 i)  on  the  Waha-Ehrenberg 
Line  located  in  Reeves  County.  Texas. 

2.  Gresham  Compressor  Station 

Uprate  by  an  additional  4,800  ISO 
horsepower  the  existing  9,800  ISO 
horsepower  turbine  unit  to  14,600  ISO 
horsepower  located  at  approximately 
milepost  65.6  on  the  W^a-Ehrenberg 
Line  located  in  Culberson  County, 

Texas, 

3.  Sierra  Diablo  Compressor  Stfftion 

Install  one  (1)  14,000  ISO  horsepower 
G.E.  Frame  3  compressor  unit,  with 
appurtenances,  at  approximately 
milepost  104.5  cm  the  Waha-Ehrenberg 
Line  located  in  Culberson  Cbimty, 

Texas. 

Pipelines 

4.  Comudas  Compressor  Station  to 
Hueco  Compressor  Station 

Install  approximate^  14.9  miles  of 
SO-inch  OJ3.  jripeline,  with 
appurtenances,  commencing  ^  the 
Comudas  *‘A’'  Compressor  Station  at 
milepost  144.5  on  Applicant’s  existing 
30-inch  OD.  pipeline  and  termin^ng  at 
miiepost  159.4  in  Hudspeth  Coimty, 
Texas. 

5.  Unefrom  the  Hueco  Compressor 
Station  to  the  International  Boundary 
near  Clint,  Texas 

Install  approximately  21.11  miles  of 
24-inch  O.D.  pipeline,  with 
appurtenances,  commencing  at  milepost 
174.5  on  the  California  System  at 
Applicant’s  Hueco  Compresses  Stati<Hi 
located  in  Hudspeth  County,  Texas  and 
terminating  in  Tract  4,  Block  37.  San 
Elizario  Grant,  El  Paso  County,  ’Texas. 

6.  Rio  Grande  River  Crossing 

Install  approximately  0.18  mile  (1,000 
feet)  of  24-inch  O.D.  pipeline,  with 
appurtenances,  of  whi(^  approximately 
0.09  mile  (500  feet)  is  on  the  United 
States  side  of  the  Intematkma) 
Boundary,  commencing  at 
approximately  im'lepost  21.11  Track  4. 
Block  37.  San  Elizario  Grant,  El  Paso 
County.  Texas  and  terminating  500  feet 
on  the  Mexican  side  of  the  International 
Boundary. 

Delivery  Meter  Station 

7.  International  Boundary 

Install  two  (2)  16-inch  standard 
orifice-type  meter  nma,  with 
appurtenances,  at  approximately 


milepost  21.10  on  AppHcant’s  {Roposed 
24-ii^  pipehne  located  in  Tr^  k, 
Bk)dc  37.  San  Elizario  Grant,  El  Paso 
County.  'Texas. 

Applicant  proposes  to  cimstruct  and 
operate,  under  Section  2.55(a)  of  the 
Commission’s  Regulations,  those 
facilities  as  follows: 

1.  Gresham  Compressor  Station 

Restage  one  (1)  turbine  unit  at 
Applicant’s  existiog  Gresham 
Compressor  Station  located  at 
approximately  milepost  65.6  in 
Culberson  County,  Texas. 

Applicant  estimates  the  cost  of  the 
proposed  facilities  to  be  $56,610,000. 
Applicant  indicates  that  it  will  finance 
the  proposed  construction  through  use 
of  internally  graaerated  funds  or  through 
short-term  brnrowing. 

Applicant  states  that  its  proposal  will 
provide  for  firm  and  interruptible 
transportation  service  of  up  to  300,000 
Mcf/d  of  natural  gas,  primarily  for 
shippers  serving  existing  and  proposed 
electric  generation  facilities  a^  other 
possible  needs  in  northern  Mexico. 

Applicant  states  that  the  primary  use 
for  the  proposed  capacity  will  be  in 
satisfaction  of  the  natural  gas 
requirements  of  the  Samalayuca  Power 
Plant,  which  is  located  in  northern 
Mexico,  approximately  30  miles  south 
of  the  Cities  of  Juarez,  Mexico  and  E) 
Paso,  Texas.  Applicant  further  states 
that  the  Samalayuca  Power  Plant,  with 
a  capacity  of  316  megawatts,  generates 
electricity  for  use  within  northern 
Mexico  and  uses  natural  gas  as  fuel  in 
one  of  two  units.  Applicant  indicates 
that  the  second  unit  currently  uses  high 
sulphur  residual  oil.  Applicant  submits 
that  plans  are  urKlerway  to  expand  the 
plant  and  convert  the  second  unit  to 
natural  gas  as  a  means  to  reduf^e  air 
pollution. 

Applicant  indicates  that  the  Comision 
Federal  de  Electicidad  has  recently 
awarded  the  crxitract  ftx  the  expansion 
of  the  Samalayuca  Power  Plant  to  a 
consortium  consisting  of  General 
Electric  Company,  Bartel  Enterprises, 
Inc.  Corporation,  Coastal  Pan  American 
Corporation,  Oupo  IGA  and  Applicant. 

Applicant  indicates  that  Potroleos 
Mexicanos  (PEMEX)  will  own  the 
necessary  downstream  pipeline  in 
Mexico  to  move  gas  from  the 
International  Boundary  to  the 
Samalayuca  Power  Plant  and  other 
potential  delivery  points.  Applicant 
anticipates  that  ^  Mexican  pipeline 
facilities  will  consist  of  approximately 
24  miles  of  pipeline  and  appurtenant 
facilities.  Applicant  indicates  that  the 
Mexican  pipeline  facilities  and  the 
Samalayuca  Power  Plant  expansion  are 


scheduled  to  be  placed  in-senrice  by 
June  1, 1994. 

Applicant  statea  that  the  proposed 
PEM^  pipeline  will  interconnect  wMh 
PEMEX's  existing  pipeline  system, 
which  crosses  throu^  the  Qty  of 
Chihuahua  and  terminates  in  the  City  of 
Juarez.  Mexico.  El  Paso  further  states 
that,  although  natural  gas  in  sodt 
pipeline  flows  north,  it  can  be  made 
capable  of  flowing  south.  El  Paso 
submits  that  the  Qty  of  Juarez  and  the 
City  of  Chihuahua  may  also  receive 
admtional  natural  gas  service. 

Applicant  submits  that  it  will  offer  a 
firm  transportation  arrangement  to  any 
shipper  who  reqiiests  the  service 
proposed.  Applicant  states  that  it  has 
initiated  discussions  for  transpextatian 
service  through  the  proposed  facilities 
and  that  these  arrangements  will  ^low 
for  flexible  receipt  {mints.  Applicant 
further  states  that  it  may  receive  gas 
from  the  San  Juan,  Permian,  or 
Anadarko  Basins  or  from  any  pipeline 
interconnect.  Applicant  states  that  its 
existing  pipeline  system  is  capable  of 
receiving  and  transporting  to  the  Waha 
Compressor  Station  all  or  any  {>ortion  of 
the  proposed  additional  300,000  Mcf 
per  day  of  additional  throughout  frtHn 
any  of  the  above-named  su^Iy  sources. 

Applicant  states  that  the  facility 
design  is  not  dependent  upon  the 
relinquishment  of  firm  capacity  on 
Applicant’s  system  by  any  existing 
shipper  as  provided  by  tha  Order  No. 
636,  ef  seq.,  restructuring  process. 

Apiplicant  states  that  tne  various 
shippers  utilizing  AppHcant's  proposed 
facilities  at  the  border  will  be  required 
to  obtain  the  proper  authorizations  from 
the  I>epartmeiTt  of  Energy,  Office  of 
Fossil  Energy  for  the  exportation  of 
natural  gas.  Applicant  fertfier  states  that 
it  will  not  itself  export  any  gas,  and  does 
not  retmire  any  export  audiorization. 

Applicant  indicates  that  it  filed 
concurrently  with  the  subject 
application,  an  application  for  an  order, 
under  Section  3  of  the  Act  and  Section 
153.1  of  the  Commission’s  Regulations 
under  the  Act,  authorizing  the  siting  of 
pipeline  facilities  at  the  fa^rnational 
Boundary  between  the  United  States 
and  the  Republic  of  Mexico  in  El  Paso 
County,  Texas,  ap{m>ximste!y  6  miles 
south  of  Clint,  Texas,  and  under  Section 
153.10  of  the  Commission’s  Regulations 
under  the  Act.  for  a  Presidential  Permit 
authorizing  the  proposed  construction, 
connection,  operation  and  maintenance 
of  pipeline  facilities  at  the  faitemational 
Bouiidary. 

Applicant  proposes  to  provide  service 
utilizing  the  proposed  fa^lities  in 
accordanoB  with  its  current  Rate 
Schedules  T— 1  and  T— 3.  Applicant 
states  that  new  shippers  wiU  be  offered 
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Transportation  Service  Agreements  in 
accordance  with  Rate  Schedule  T-1  and 
T-3,  with  system-wide  receipt  points, 
and  with  delivery  points  located  on  the 
proposed  expansion  facilities. 

Applicant  requests  a  preliminary 
determination  that  the  ^malayuca 
Lateral  Expansion  Project  will  provide  a 
net  system  benefit  and  that  the  costs  of 
the  proposed  facilities  should  be  rolled 
into  Applicant's  cost-of-service  in  the 
first  sy^em-wide  general  rate 
proceeding  initiated  following  the  in- 
service  date  of  the  proposed  facilities. 
Applicant  states  that  it  is  willing  to 
accept  the  financial  risk  for 
undersubscription,  and  it  is  willing  to 
agree  that  its  existing  customers  will  be 
shielded  from  any  risk  of  economic 
harm. 

Comment  date:  April  20, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  requir^  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

Lois  D.  Cashsil. 

Secretary. 

(FR  Doc.  93-8035  Filed  4-6-93;  8:45  am] 

MUJNa  COOC  1717-01-M 


(Docket  No.  J0d3-06580T  Louialana-20] 

Stata  of  Louiaiana;  NGPA  Notice  of 
Determination  by  Juiiadictionai 
Agency  Deaignating  Tight  Formation 

April  1, 1993. 

Take  notice  that  on  March  29. 1993. 
the  Office  of  Conservation  of  the 
Department  of  Natural  Resources  for  thp 
State  of  Louisiana  (Louisiana)  submitted 
the  above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Haynesville 
Formation  underlying  a  portion  of  the 
North  Shongaloo-Red  Rock  Field,  in 
Webster  Parish.  Louisiana,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
area  of  application  covers  portions  of 
the  following  sections; 

Township  23  North.  Range  9  West 

Section  6:  W  3/4 
Section  7:  N/2 
Section  8:  NW/4 

Township  23  North.  Range  10  West 

Section  12:  NB/4 

The  notice  of  determination  also 
contains  Louisiana’s  findings  that  the 
referenced  part  of  the  Haynesville 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  Noi^ 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  93-8043  Filed  4-6-93;  8:45  am) 
BIUJNa  CODE  Sn7-«1-M 


[DockM  No.  JD93-06581T  Toxc»-129] 

State  of  Texas;  NGPA  Notice  of  ^ 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

April  1, 1993. 

Take  notice  that  on  March  29. 1993. 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
section  271.703(c)(3)  of  the 
Commission’s  regulations,  that  the 
Travis  Peak  Formation.  White  Oak 
Creek  (Travis  Peak)  Field,  underlying  a 
portion  of  Clierokee  County.  Texas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  designated  area  is  in 
Railroad  Commission  District  No.  6  and 
is  described  as  the  Thomas  Shartle  #2 
Proration  Unit,  a  704  acre  tract  within 
the  Martin  Lacey  Survey.  A-30. 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
reference  portion  of  the  Travis  Peak 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  Part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  93-8044  Filed  4-6-93;  8:45  am) 
BiujNO  CODE  mr-m-m 


[Docket  No.  JD93-06582T  Texaa-130] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

April  1, 1993. 

Take  notice  that  on  March  29.  1993. 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  portions  of  the 
Georgetown  Formation,  underlying  a 
portion  of  Burleson  County.  Texas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  designated  area  is  in 
Railroad  Commission  District  No.  3  and 
includes  all  or  portions  of  the  following 
surveys; 

Cox.  J.S.— A-15 
Cummings.  M.A. — ^A-lb 
Guild.  A.R.— A-268 
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Hardeman,  J.M. — ^A-140 
Hollingsworth,  JA. — ^A-30 
Huff,  W.P.— A-31 
Lastley,  J.A. — ^A-35 
Long,  J.A. — A-37 
McFadden,  N.A. — ^A-38 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portions  of  the  Georgetown 
Formation  meet  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noi^ 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretory. 

IFK  Doc.  93-8045  Filed  4-6-93;  8:45  ami 
BtLLMQ  CODE  Srir-OI-H 

[Docket  Ho9.  TQ9»-«-€3-4)00.  TM93-6-63- 
000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

April  1, 1993. 

Take  notice  that  on  March  30, 1993, 
Carnegie  Natural  Gas  Company 
("Carnegie”)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  with  a  proposed  effective 
date  of  March  1, 1993: 

Forty-Second  Revised  Sheet  No.  8 
Forty-Second  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
§  154.308  of  the  Commission’s 
regulations  and  sections  23  and  26  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  it  is  filing  a  combined 
Out-of-Cycle  Purchased  Gas  Adjustment 
("PGA”)  and  Transportation  Cost 
Adjustment  ("TCA”)  to  reflect  updated 
projections  affecting  the  average 
commodity  cost  of  purchased  gas  to  be 
incurred  by  Carnegie  on  and  after  April 
1, 1993.  C^egie  states  that  this  filing 
was  necessitated  by  (i)  a  substantial  and 
unanticipated  increase  in  the  price  of 
spot  gas  Aipplies  available  on  and  after 
April  1, 1993,  as  compared  to  the 
projected  cost  of  purchased  gas  reflected 
in  Carnegie’s  most  recent  PGA  filed  in 
Docket  No.  TQ93-5-63-000  on 
February  25, 1993,  and  (ii)  the  planned 
shutdown  of  Carnegie’s  Waynesburg 
compressor  station,  which  ^megie 
expects  will  cause  a  change  in  the 
projected  supply  mix  of  its  Appalachian 


purchase  gas  and  company-owned 
production,  thereby  affecting  its 
we^ted-average  cost  of  gas. 

The  above  revised  tariff  sheets  reflect 
a  commodity  rate  increase  of  $0.3586 
per  dth  under  Rate  Schedules  CDS, 
LVWS,  and  SEGSS,  as  compared  to  the 
rates  filed  in  Carnegie’s  last  fully- 
supported  PGA  in  Docket  No.  TQ93-5- 
63-000,  on  February  25, 1993,  reflecting 
an  increase  in  Carnegie’s  average 
commodity  cost  of  purchased  gas  from 
$1.8717  per  dth  to  $2.2303  per  dth.  The 
revised  tariff  sheets  also  reflect  an 
increase  in  the  TCA  charge  of  $0.0398 
per  dth,  fi-om  $0.1635  per  dth  to  $0.2033 
per  dth,  as  measured  against  Carnegie’s 
last  TCA  in  Docket  No.  TM93-5-63- 
000,  filed  on  February  25, 1993. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  April  8, 1993.  Protests 
will  be  considered  %  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell,  « 

Secretary. 

|FR  Doc.  93-8040  Filed  4-6-93;  8:45  am) 
BILUNO  CODE  f717-01-« 

[DockM  No.  RP9$-77-0021 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

April  1,1993. 

Take  notice  that  on  March  26, 1993, 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets: 

Substitute  Original  Sheet  No.  240 
Substitute  Original  Sheet  No.  243 
Substitute  Original  Sheet  No.  248 
Substitute  First  Revised  Sheet  No.  260B 
Substitute  Original  Sheet  No.  260G 

CNG  states  that  the  revised  tariff 
sheets  are  being  filed  to  correct 
typographical  error  to  the  filing  that  was 
made  on  March  19, 1993  in  the  above- 
referenced  proceeding. 


CNG  states  that  copies  of  the  filing 
have  been  mailed  to  CNG’s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  8, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  93-8041  Filed  4-6-93;  8:45  am] 
BHAJNO  CODE  f717-m-«l 

[Docket  No.  TQ93-9-2&-0001 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Rling 

April  1, 1993. 

Take  notice  that  on  March  30, 1993, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Eighty-Fifth  Revised  Sheet  No.  4  and 
Forty-Fourth  Revised  Sheet  No.  4.1  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  to  be  effective  April  1, 
1993.  K^T  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  an  out-of-cycle 
purchase  gas  cost  adjustment  (PGA). 

MRT  states  that  Eighty-Fifth  Revised 
Sheet  No.  4  and  Forty-Fourth  Revised 
Sheet  No.  4.1  reflect  an  increase  of  21.11 
cents  per  MMBtu  in  the  commodity  cost 
of  pui^ased  gas,  and  a  decrease  of  89.8 
cents  per  MMBtu  in  the  demand  costs 
from  rcA  rates  contained  in  the  motion 
filing  to  be  effective  April  1, 1993  in 
Docket  No.  RP93— 4.  NQIT  also  states  that 
since  the  March  29, 1993  filing  date, 
MRT  has  experienced  changes  in 
purchase  and  transportation  costs  for  its 
system  supply  that  could  not  have  been 
reflected  in  that  filing  imder  current 
Commission  regulations. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  MRT’s 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
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Conunissicm’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211, 385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  8, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  acticm  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  brcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  rsAell, 

Secretoiy. 

(FR  Doc.  93-8046  Filed  4-6-93;  8:45  am] 

■  BiujNO  COD^  snr-oi-M 


[Docket  No.  TQ93-6-16-000] 

National  Fuel  Gaa  Supply  Corp.; 
Propoaed  Changes  in  FERC  Gas  Tariff 

April  1, 1993. 

Take  notice  that  on  March  30, 1993, 
National  Fuel  Gas  Supply  Corporation 
(“National”)  tendered  for  filing  the 
following  revised  tariff  sheet  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  become  effective  on 
April  1, 1993: 

Thirty-Second  Revised  Sheet  No.  5 

National  states  that  the  filing  is  made 
to  implement  an  out-of-cycle  Purchased 
Gas  Adjustment  (“PGA”)  rate  change  to 
reflect  the  increased  gas  cost  resulted 
from  the  impact  of  the  current  market 
price.  National’s  revised  demand  and 
commodity  rates  are  $9.67  per  Dt  and 
297.26  cents  per  Dt  reflectively. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
Company’s  jurisdictional  customers  and 
the  Regulatory  Commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey, 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  825 
North  Capitol  Str^t,  NE.,  Washington, 
£X3  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intenrene  or  protests  should  be  filed  on 
or  before  April  8, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  puties  to  the  proceeding. 
Any  person  willing  to  berame  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  end  are  available  for  public 
inspection. 

Lois  D.  CaslielL 
Secretary. 

(FR  Doc.  93-8038  Filed  4-6-93;  8:45  am] 
BtujNa  CODE  snr-oi-u 


Panhandle  Eaatam  Pipa  Lina  Co., 
Rafund  Raport 

April  1. 1993. 

Take  notice  that  on  March  12, 1993, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  filed  a  report  of  refunds 
paid  to  Michigan  Consolidated  Gas 
Company  and  Michigan  Gas  Utilities  in 
compliance  with  Commissicm  order 
issued  February  11, 1993. 

Panhandle  states  that  the  refunds, 
paid  on  March  12, 1993,  reflect  the 
amounts  collected  for  production- 
related  costs  under  Order  Nos.  94  and 
473,  with  carrying  charges  computed 
from  the  dates  payments  were  received 
through  March  12, 1993,  in  accordance 
with  $  154.67  of  the  regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  10  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  8, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  takm,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-8036  Filed  4-6-93;  8:45  ami 

BMcUNQ  COOE  •nr-oi-M 


[Docket  No.  TM93-4-1 8-000) 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  1, 1993. 

Take  notice  that  on  March  30, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff; 

Original  Volume  No.  1 

Sixty-ninth  Revised  Sheet  No.  10 
Sixty-ei^th  Revised  Sheet  No.  lOA 
Fiftieth  Revised  Sheet  No.  11 
Fortieth  Revised  Sheet  Na  llA 
Thifty-ainth  Revised  Sheet  Na  llB 
Sixteenth  Revised  Sheet  No.  12 


First  Revised  Volume  No.  2-A 
Third  Revised  Sheet  No.  14 

Texas  Gas  states  that  the  tariff  sheets 
are  being  submitted  to  eliminate  the 
Fixed  Monthly  Take-Or-Pay  (TOP) 
Charge,  which  expired  with  Texas  Gas’s 
January  1993  invoice  (1/31/93)  and  to 
remove  the  current  TOP  Volumetric 
Surcharge  one  month  prior  to  the 
allowed  April  30, 1993  expiration  date 
to  minimize  any  possible  overcollection. 

Texas  Gas  requests  an  effective  date  of 
April  1, 1993,  for  the  proposed  tariff 
sheets. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas’s  sales  customers  and 
interested  state  commissions. 

Texas  Gas  will  maintain  copies  of  this 
filing  at  its  Owensboro,  Kentucky, 
offices  for  public  inspection  during  ' 
regular  business  hours. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  April  8, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretoiy. 

IFR  Doc.  93-8039  Filed  4-6-93;  8:45  am) 
BUJJNG  CODE  tn7-01-M 


[Docket  No.  RP85-202-0101 

Trunkltne  Gas.  Co.,  Refund  Report 

April  1, 1993. 

Take  notice  that  on  March  12. 1993, 
Trunkline  Gas  Company  (Trunkline) 
filed  its  report  of  a  refund  made  to 
Michigan  Gas  Utilities  (MGU)  in 
compliance  with  Commission ‘order 
issued  February  11, 1993,  that  required 
Trunkline  to  refund  to  MGU  the  Order 
No.  94  costs  paid  to  Trunkline  by  MGU, 
with  interest. 

Trunkline  states  that  it  refiinded 
$1,077,086.59,  including  interest 
computed  through  March  12, 1993,  in 
Order  No.  94  costs  paid  to  Tnmkline  by 
MGU. 
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Trunkline  states  that  a  copy  of  the 
information  was  sent  to  MGU  6md  the 
respective  state  regulatory  commission. 

Any  person  desmng  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission’s  _ 

Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  Ail  such  protests  should  be 
filed  on  or  before  April  8, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-8037  Piled  4-6-93;  8:45  am] 
BHJJNQ  COOC  mr-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4611-T1 

Scientific  Conference  on  the  Biological 
and  Health  Effects  of  Radiofrequency 
Radiation 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  The  United  Stetes 
Environmental  Protection  Agency  (EPA) 
will  hold  a  scientific  conference  to 
assess  the  current  knowledge  about  the 


biological  and  health  effects  of 
radiofioquency  (RF)  radiation.  Experts 
have  been  invit^  to  present  papers  and 
participate  on  panels  to  address  RF 
radiation  issues  of  special  interest  to  the 
U.S.  Enviromnental  Protection  Agency. 
The  meeting  is  open  to  the  public 
without  advance  registration. 

DATES:  The  Conference  will  run  from 
8:30  a.m.  to  5:30  p.m.  on  April  26  and 
27, 1993. 

ADDRESSES:  The  Conference  will  be  held 
at  the  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  Maryland  20814, 
(301) 652-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  on  attending  the 
Conference  may  be  obtained  by  calling 
the  Radiofrequency  Radiation 
Conference  Information  Line  at  (703) 
218-2565. 

Dated:  March  29, 1993. 

Eugene  Durman, 

Director,  Office  of  Radiation  and  Indoor  Air. 
(FR  Doc.  93-8127  Filed  4-6-93;  8:45  am] 
BiUJNO  COOC  WW-SO-M 


[OPP-66174;  FRL  4577-2) 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 


(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
July  6, 1993,  orders  will  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7502C). 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  numben  Room 
220,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  703- 
305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  23 
pesticide  products  registered  under 
Section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  tbe 
following  Table  1. 


Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 


RegIstraOon  No. 


Product  Name 


Chemical  Name 


000352-00358 
000352  CA-88-0006 
000358  FL-87-0002 
000676  MT-78-0004 
001386-00083 
001386-00403 
001386-00636 
001386-00637 
001838-00048 


Du  Pont  Bertomyl  SOW 

Du  Pont  Lorox  OF  Weed  Killer 

Mocap  Nematoclde-Irrsecticlde  15%  Grarrular 

Banvat  D  Heibldde 

Unioo  Matathlon  Wettable  Powder 

Untoc  5%  Matathlon  Dust 

Smith  Douglass  Malathion  10%  Oust 

Smith  Douglass  Malathion  5%  Dust 

BTC  812 


002596-00041 
002935  CA-79-0146 
005481  PA^78-0019 
005906-00136 


Hartr  AigI  Stop 

WNbuT'EMa  Snail  &  Slug  Bait 

DOVP  Technical  Grade  Organophosphorus  Insecticide 

Helena  Brand  Ethlon  Emulsitlable  Liquid  Insecticide 
Acartcida 


Methyl  1-(txitylcart>amoy1)-2-t>enzlmidazolecart)arTtata 

3'(3,4-Dlchloropheny1)-1-methoxy-1-methylurea 

OEthyl  S.SdIpropyl  phosphorodlthioata 

DImethylamlne  3,6-dlchlorD-o-anisale 

O.ODknethyl  phosphocodlthloala  ol  diethyl  mercaptosuccinate 

O.O-OlmMhyl  phosphorodithloate  ol  diethyl  mercaptosucdnale 

O.ODimethyl  phosphorodithloate  ol  diethyl  mercaptosuccinate 

O.O-DImelhyt  phosphorodithloate  ol  dtothyi  mercaploeuccinate 

Isopropanoi 

Octyl  dodecyl  dlm^yl  arrvnorrium  chioilde 
Streptomycin  sullate 
4-]Melhyllhio)-3,5-xylyl  methylcattoamata 

2.2-DichlorDvlnyl  dimethyl  phosphate 

* 

0,0.0',0-Tetraethyl  S,S'-melhylene  bls(phosphorodtthioate) 
ANplwtlc  petroleum  hydrocartxxts 


005905-00188 


Helena  Brand  Ethlon  8 


-  005805  FL-85^)OOe 
036488-00032 


Helena  Brand  Cythion  the  Permium  Grade  Matathlon 
Ringer  Aphid  Mile  AttacMndoor  Plants 


O.O.O'.O'-Telraethyt  S,5'-methylene  bis(ph06phorodNhloate) 
Aliphatic  petroleum  hydrocaitxins 

O.O-Dimethyl  phosphorodNhioate  ol  diethyl  mercaptosuccinate 
Potassium  salts  ol  tatty  adds 
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Table  1 .  —  teGiSTRATsoNS  With  Penoinq  Requests  for  CANCEii>TK>4--<k)niimjed 


RagMralion  No. 

PiQduct  Name 

CtMmieatNama 

038167  FL-89-003S 

Helena  Brand  Cythion  the  Premium  Grade  Maiathion 

O.OGknethyl  phoaphorocUthioate  of  diethyl  mercaptosuceinate 

042697-00015 

Safer  Agro-Ctrem's  Indoor  Flea  Guard  Concentrate 

Potassium  salts  of  fatty  adds 

056228  ME-a2-0003 

Compound  DRC-1338  Concentrate-FeadloU 

3-ChloiD-p4oluldine  hydrochloride 

060182  FL-82-0072 

Du  Pont  Beniata  Fungicide  Wettable  Powder 

Methyl  1-(l>utylcait)amoyl)-2-benzimidazolecait>amate 

060182  FL-87-Q017 

ReameWrrln  EC  26  insect  Spmy 

(S-Banzyl-3-furyl)methyl  2,2-dknelhyl-3-<2- 

iTielhylpropenyf)cyciopropanecait»xylats 

060182  FL-67-00t6 

TaMw  tO^  Ineecticida/miticide 

(2-Melhyl(1,1’-t)lphenyl)-3-y9mettiyl  3-(2-chioro-3,33-tilfluoio-1-prQpe(^2,2- 

dkneth»«cyctopfopanecaftx)xylate 

064000  AZ-ei-0005 

FiuN  Doctor 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  ^  these  pesticides  or  anyone  eUe  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  pmiod.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1.  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


ERA 


Company 

No. 


Company  Name  and  Address 


000352 

000359 

000876 

001386 

001839 

002596 

002935 

005481 

005905 

036488 

038167 

042697 

056228 

060182 

064000 


E.  L  Du  Pont  Danamours  6  Co..  Inc.,  Badey  MW  Plaza,  Walker's  MUI,  WUmington,  DE  .19880. 

Rhone-Pouienc  Aorochamical  Division,  2  T.  W.  Alexander  Drive,  Box  12014,  Research  Triangle  Park,  NC  27709. 
Velsicol  Chemical  Corp.,  10400  W.  Higgins  Rd.,  Suite  600,  RosemonL  IL  60018. 

Umversal  Cooperatives  Inc.,  Box  460,  7801  Metro  Parkway,  Minneapoiis,  MN  55440. 

Stepan  Co.,  22  W.  Frontage  Rd.,  NoitMield,  IL  60093. 

Hartz  Mountain  Corp.,  700  Frank  E.  Rodgers  Bivd.,  So,  Hanison,  NJ  07029. 

WHbur  EHis  Co..  191  W.  Shaw  Ave.,  Fresno.  CA  93704. 

Amvac  Chemical  Corp.,  4100  E.  Washington  Blvd.,  Los  Angeles,  CA  90023. 

Helena  Chemical  Co,  6075  Popular  Ave  •  Suite  500,  Memphis,  TN  38119. 

Ringer  Corp.,  9959  Vafley  View  Rd.,  Eden  Prairie,  MN  55344. 

Setre  Chemical  Co,  W75  Poplar  Ave.,  Suite  500,  Memphis,  TN  38119. 

Safer  Inc.,  do  Delta  Analytical  Corp.,  1414  Fenwick  Ln,  Silver  Springs,  MD  20910. 

U.  S.  Dept  of  Agriculture.  Animal  &  Plant  Health  Inspection,  Federal  Building,  Room  533,  HyattsviHe,  MD  20782. 
Land.  Epcot  Center,  Box  10000,  Lake  Buena  Vista,  FL  32830. 

Arizona  Grape  Growers  Association,  Box  144,  Wadded,  AZ  85335. 


III.  Loss  of  Active  Ingredients 

Unless  these  requests  for  cancellation 
are  withdrawn,  one  pesticide  active 
ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  ingredient  for  pesticidal  use 
are  encouraged  to  work  directly  with  the 
registrant  to  explore  the  possibility  of 
their  withdrawing  the  request  for 
cancellation.  This  active  ingredient  is 
listed  in  the  following  Table  3  with  the 
EPA  Company  Number  of  the  registrant: 


Table  3.  —  Active  Ingredients  Which 
Would  Disappear  As  A  Result  of 
Registrants’  Requests  to  Cancel 


EPA 

CAS  No. 

Chemical  Name 

Company 

No. 

10361-16-7 

Octyo  dodecyl  dknelhyl 

ammonium  chlofide 

001839 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  [insert  date  90  dajrs 
after  date  of  publication  in  the  Federal 
Register.]  This  written  withdrawal  of 
the  request  for  cancellation  will  apply 
only  to  the  applicable  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  elective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 


V.  Provisions  for  Di^iositien  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 

The  orders  enacting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the  '• 
Agency’s  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26, 1991.  Exceptions 
to  this  genwal  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders.  Existing  stocks  are 
those  stocks  of  registered  pesticide 
products  which  are  currently  in  the 
United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
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shipment  mar  to  the  effef:tive  date  of 
the  cancellation  action.  Unless  the 
provisions  of  an  earlier  order  apply, 
existing  stocks  already  in  the  hands  of 
dealers  or  users  can  be  distributed,  sold 
or  used  legally  imtil  they  are  exhausted, 
provided  that  such  furthw  sale  and  use 
comply  with  the  EPA-approved  label 
and  labeling  of  the  aHectW  product(s). 
Exceptions  to  these  general  rules  will  be 
made  in  specific  cases  when  more  ' 
stringent  restrictions  on  sale, 
distribution,  or  use  of  the  products  or 
their  ingredients  have  alre^y  been 
imposed,  as  in  Special  Review  actions, 
or  where  the  Agency  has  identified 
significant  potential  risk  concerns 
associated  with  a  particular  chemical. 

Dated;  March  29, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  93-8123  Filed  4-6-93;  8:45  am] 
BiUJNQ  COOC  «Sfr-a<MF 


[OPP-180e88;  FRL  458(M] 

Receipt  of  Application  for  Emergency 
Exemption  to  uee  Tebuconazole; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Alabama 
Department  of  Agriculture  (hereafter 
referred  to  as  the  “Applicant”)  for  use 
of  the  pesticide  tebuconazole  (CAS  No. 
107534-96-3)  to  control  Rhizoctonia 
limb  rot  and  Southern  stem  rot  on  up  to 
1Z0,Q00  acres  of  peanuts  in  Alabama.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  April  22, 1993. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  “OPP-180888,”  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  D.C  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
“Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 


A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
moil:  Susan  Stanton.  Registration 
Division  (H7505W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor,  Crystal 
Station  1,  2800  Jefiersdn  Davis  Highway. 
Arlington,  VA  22202,  (703-308-8327). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  spiecific 
exemption  for  the  use  of  the  fungicide 
tebuconazole.  available  as  Folicur  3.6F 
ftom  Miles,  Inc.,  to  control  Southern 
stem  rot  and  Rhizoctonia  limb  rot  on  up 
to  120,000  acres  of  peanuts  in  Alabama. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

According  to  the  Applicant,  Southern 
stem  rot,  caused  by  the  fungus. 
Sclerotium  rolfsii,  is  responsible  for 
yield  losses  in  excess  of  40  percent  in 
some  Alabama  peanut  fields,  resulting 
in  statewide  economic  losses  of 
approximately  $45  million  annually. 

The  Applicant  attributes  the  stem  rot 
epiph^otic  to  a  combination  of  factors, 
including  the  large  peanut  acreage  in 
Alabama,  poor  cropping  practices  due  to 
land  limitations,  and  the  absence  of 
efficacious  pesticides  to  control  the 
disease.  Rhizoctonia  limb  rot,  caused  by 
the  fungus.  Rhizoctonia  solani,  has 
emerged  as  another  important  disease  of 
peanuts  in  the  southeastern  U.S.. 
causing  yield  losses  in  Alabama  of  4  to 
8  percent  annually,  valued  at  $6  million 
to  $8  million.  According  to  the 
Applicant,  there  are  no  pesticides 
registered  and  no  alternative  practices 
available  to  control  this  disease. 

Under  the  proposed  exemption,  up  to 
4  ground  applications  of  Folicur  3.6F 
would  be  made  at  0.5  pint  of  product 
(0.225  pounds  a.i.)  per  acre.  A 
maximum  of  2.0  pints  of  product  (0.9 


pounds  a.i.)  would  be  applied  per  acre 
per  season.  No  applications  would  be 
made  within  120  days  of  harvest.  A 
maximum  of  30,000  gallons  of  product 
(108,000  pounds  a.i.)  would  be  needed 
to  treat  up  to  120,000  acres  of  peanuts. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e., 
an  active  ingredient  not  contained  in 
any  currently  registered  pesticide)  (40 
CFR  166.24  (a)(l)l.  Tebuconazole  is  a 
new  chemical.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  comment 
period  in  determining  whether  to  issue 
the  emergency  exemption  requested  by 
the  Alabama  Department  of  Agriculta-e. 

Dated;  March  24, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  93-7876  Filed  4-6-93;  8;45  am] 

BIUJNO  CODE  fSM-aO-f 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

[Public  Notice  19] 

Agency  Forms  Submitted  for  0MB 
Review 

AGENCY:  Export-Import  Bank  of  the 
United  States. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  Eximbank  has  submitted  a 
proposed  collection  of  information  to 
the  Office  of  Management  and  Budget 
for  review, 

PURPOSE:  Eximbank  is  the  agency  that 
facilitates  U.S.  goods  and  services 
through  a  variety  of  programs  including 
Eximbank  Insurance.  Tnis  program 
enables  U.S.  exporters  to  compete  fairly 
in  foreign  markets  on  the  basis  of  price 
and  product. 

SUMMARY:  The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB. 

(1)  Type  of  request:  New. 

(2)  Number  of  forms  submitted:  9. 

(3)  Form  Numbers  and  Title  of 
information  collection: 

(1)  EIB-92-45  Application  for  Export 
Credit  Insxuance  Financing  or  Operating 
Lease  Coverage; 
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(2)  EIB-92-50  Application  for  Muitibuyer 
Export  Credit  Insurance  Policy; 

(3)  EIB-92-64  Application  for  Short-Term 
Sin^e-Buyer  Policy  (For  Exporters  Only); 

(4)  EIB-e2-68  Application  for  Export 
Credit  Insurance  Trade  Association  Policy; 

(5)  EIB-92-72  Application  for  Export 
Credit  Insurance  Umbrella  Policy; 

(6)  ElB-92-80  Broker  Registration  Form; 

(7)  EIB-92-34  Application  for  Quotation- 
Export  Credit  Insurance  Commercial  Bank 
Insureds; 

(8)  EIB^2-41  Application  for  Short-Term 
Single-Buyer  Coverage  Financial  Instihation 
Buyer  Credit  Policies; 

(9)  EIB-92-48  Application  for  Export 
Credit  Insurance  Medium-Term  Single  Sale, 
Repetitive,  or  Combined  Short-Termy 
M^ium-Term  Coverage. 

(4)  Frequency  of  use:  Applications 
submitted  one  time,  renewals  annually. 

(5)  Respondents:  Entities  involved  in 
the  export  of  U.S.  goods  and  services 
including  exporters,  banks,  insurance 
brokers  and  non-profit  or  state  and  local 
governments  acting  as  facilitators. 

(6)  Estimated  total  number  of  annual 
responses:  1,200  {per  form). 

(7)  Estimated  total  number  of  hours 
needed  to  fill  out  the  form:  1,200  (1  hour 
per  form). 

AOOmONAL  mFORMATION  OR  COMMENTS: 

Copies  of  the  proposed  application  may 
be  obtained  from  Helene  H.  Wall, 
Agency  Clearance  Officer,  (202)  566- 
8111.  Comments  and  questions  should 
be  directed  to  Mr.  Jeff  Hill,  Office  of 
Management  and  Budget.  Information 
and  R^latory  Affairs,  room  3235,  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-3176.  All 
comments  should  be  submitted  within 
two  weeks  of  this  notice;  if  you  intend 
to  submit  comments  but  are  not  unable 
to  meet  this  deadline,  please  advise  by 
telephone  that  comments  will  be 
submitted  late. 

Dated:  March  31, 1993. 

Helene  H.  WaU, 

Agency  Clearance  Officer. 

|FR  Doc.  93-8065  Filed  4-6-93;  8:45  ami 
BIUINO  GOOe  MM-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3104-EM] 

Kentucky;  Amendment  to  Notice  of  an 
Emefgency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
Kentucky  (FEMA-3104-EM),  dated 
March  16, 1993,  and  related 
determinations. 


EFFECTIVE  DATE:  March  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
PauUne  C.  Campbell,  Disaster 
Assistance  Pro^mns,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of 
Kentucky  dated  March  16, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  b^n  adversely 
affected  by  the  catastrophe  declar^  an 
emergency  by  the  President  in  his 
declaration  of  March  16, 1993: 

Assistance  for  required  emergency 
measures  fur  a  period  of  five  (5)  days 
beginning  on  March  13  to  open  critical 
emergency  access  on  collector  roads  and 
streets,  and  on  minor  and  principal  arterial 
roads  for  emergency  vehicles  in  the  counties 
of  Alien  and  Green. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

IFR  Doc.  93-8079  Filed  4-6-93;  8.45  am) 
BiUJNO  CODE  Cn»-(»-4l 


[FEMA-3100-EM] 

Maryland;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Federal  Emergency' 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
Maryland,  (FE}^-31()0-EM),  dated 
March  16, 1993,  and  related 
determinations. 

EFFECTIVE  DATE:  March  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of 
Maryland  dated  March  16, 1993,  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  March  16. 1993: 

Assistance  for  required  emergency 
measures  for  a  peri^  of  five  (5)  days 
beginning  on  March  13  to  open  critical 
emergency  access  on  collector  roads  and 
streets,  and  on  minor  and  principal  arterial 
roads  for  emergency  vehicles  in  the  City  of 
Baltimore. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support 
(FR  Doc.  93-8077  Filed  4-6-93;  8:45  ami 
BiLUNO  CODE  tns-oa-M 


[FEMA-3095-EM] 

Tennessee;  Amendment  to  Notice  of 
an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
Tennessee  (FEMA-3095-EM),  dated 
March  14, 1993,  and  related 
determinations. 

EFFECTIVE  DATE:  March  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of 
Tennessee  dated  March  14, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  b^n  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  March  14. 1993: 

Assistance  for  required  emergency 
measures  for  a  period  of  five  (5)  days 
beginning  on  March  13  for  opening  critical 
emergency  access  on  collector  roeds  and 
streets,  minor  and  principal  arterial  roads  for 
emergency  vehicles  In  the  county  of  Sevier. 
(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 

IFR  Doc.  93-8078  Filed  4-6-93;  8:45  am) 
BUaJNQ  CODE  (Tia-oa-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  LIcenae 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
-1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
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Federal  Maritime  Ckmunission, 
Washington,  DC  20573. 

Aero  Expediting  Inc.,  29205  Airport 
Drive,  Romulus,  KO  48174,  Officers: 
Colleen  E.  Taylor,  President,  Kathleen 
A.  Raymor,  Vice  President,  David  M. 
Opra,  Vice  President  Int’l. 

Koo  Forwarding,  819  Princeton  St., 

Santa  Monica,  CA  90403,  Howard  Y. 
Koo,  Sole  Proprietor. 

AMR  Shipping  Ltd.,  9  Murray  Street,  . 
New  Yori:,  NY  10007,  Officers: 

Alberto  M.  Reoca,  President/Director/ 
Stockholder,  Anna  Marie  Gannon, 
Treasuiy/Secretary. 

Oceanwide  Shipping  Inc.,  2455  W.  Bryn 
Mawr,  #2F,  Chicago,  IL  60605, 
Officers:  Magdy  M.  El-Hawary, 
President/Director,  Marinam  E3- 
Hawary,  Secretary. 

American  Exhibition  Services 
Intematiu,al,  Inc.,  1600  Busse  Road, 
Elk  Grove  Village,  IL  60007,  Officers: 
Jeanette  Mucha,  I^sident/ 
Stockholder,  Michelle  Kobelinski, 
Vice  President,  Gene  F.  Blum, 
Director. 

Trato  International  Forwarders,  6503 
S.W.  107  Place.  Miami.  FL  33173, 
Gloria  V.  Trapage-Torres,  Sole 
Proprietor. 

Express  Shipping  International.  700 
Park  Ave.,  #4D,^  Baltimore,  MD  21201, 
Joseph  M.  Issa,  Sole  Proprietor. 
Hopkins  Services,  2223  L^dscape  Way, 
Richmond.  TX  77469,  James  E. 
Hopkins.  Sole  Proprietor. 

Advanced  International  Freight 
Services,  Inc.,  1722  Nokia  Way. 

Eagan,  MN  55122,  Officer:  Wayne 
Bachman,  President 
Freight  Brokers  International  Chicago 
L.P..  120  Old  Higgins  Road,  Des 
Plaines,  EL  60018,  Officer  Julia  L. 
Ertler,  President 

By  the  Federal  Maritime  Commission. 
Dated:  April  1, 1993. 

Joaeph  C  PoUdag, 

Secretary. 

(FR  Doc.  93-8015  Piled  4-^93;  8:45  am] 
BOUNQ  COOE  Cno-Ot-M 


FEDERAL  RESERVE  SYSTEM 

Citizen*  Bancorp  Investment,  kic.; 
Acquieition  of  Company  Engaged  in 
Permiseibl*  Nonbanking  Activitlee 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(8)(2)  or  (Q 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(aH2)  or  (Q)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 
Y  (12  ere  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 


company  engaged  in  a  ntmbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  bmiefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  uiulue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

^mments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  30. 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta,  Georgia 
30303: 

1.  Gtizens  Bancorp  Investment,  Inc., 
Lafayette,  Tennessee;  to  acquire  Town 
and  Country  Finance  Company, 
Lafayette,  Tennessee;  and  thereby 
engage  in  making,  acquiring,  and 
servicing  loans  or  other  extensions  of 
credit  for  its  own  account  and  for  the 
account  of  others,  pursuant  to  § 
225.25(b)(1);  and  in  insurance  agency 
and  imderwriting  activities  pursuant  to 
§  225.25(bj(8)(ii)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
Syston,  April  1. 1993. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-8066  Filed  4-6-93;  8:45  am] 
nujNo  oooe  me-ots 


Comerlce  Incorporeted,  *t  el.;  Notice  of 
ApplicatkMta  to  Engage  d*  novo  In 
Pennissible  Nonbanking  Activitlee 

The  companies  listed  in  this  notice 
have  filed  an  application  under  $ 


225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(aKl))  for  the  Board’s 
approval  imder  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  ere  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
ba^ng  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  27, 1993. 

A.  Federal  Rawrve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSallf,  Street,  Chicago,  Illinois 
60690: 

1.  Comerica  Incorporated,  Detroit, 
Michigan;  to  engage  de  novo  through  its 
subsidiary,  Comerica  Community 
Development  Corporation,  Detroit, 
Michigan,  in  making  equity  and  debt 
investments  in  corporations  or  projects 
designed  to  promote  community 
welfare,  primarily  economic 
rehabilitation  and  development  of  low 
income  areas  by  providing  housing, 
services  or  jobs  for  residents  pursuant  to 
§  225.25(b)(6)  of  the  Board’s  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  Preside’it)  230 
South  LaSalle  Street.  Qiicago.  Illinois 
60690: 
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1.  Marquette  National  Corporation, 
Chicago,  Illinois:  to  engage  de  novo 
throu^  its  subsidiary,  Marquette 
Community  Development  Corporation, 
Chicago,  Illinois,  in  forming  a 
community  development  corporation  to 
purchase,  rehabilitate  and  resell 
affordable  housing  to  low  and  moderate 
income  families  pursuant  to  § 
225.25(b)(6)  of  the  Board’s  Regulation  Y. 
These  activities  will  be  conducted  in 
Chicago,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  1, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  93-6067  Filed  4-6-93;  8:45  am) 
BIUINQ  COOE  «310-01-f 


Jamas  Richard  Gatlin,  at  al.;  Change  in 
Bank  Control  Noticaa;  Acquisitiona  of 
Sharaa  of  Banks  or  Bank  Holding 
Companies 

The  notiBcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  27, 1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  James  Richard  Gatlin,  Powderly, 
Texas;  to  acquire  an  additional  0.90 
percent  for  a  total  of  25.66  {}ercent;  and 
Harold  Lee  Blackburn,  Blossom,  Texas, 
to  acquire  an  additional  0.91  percent  for 
a  total  of  25.45  percent  of  the  voting 
shares  of  Red  River  Financial 
Corporation,  Detroit,  Texas,  and  thereby 
indirectly  acquire  Commvmity  National 
Bank,  Detroit,  Texas. 

2.  William  Osborn  Barrett,  San 
Antonio,  Texas;  to  acquire  an  additional 
22.54  percent  for  a  total  of  23.17 
percent,  and  Marcus  Barrett,  San 
Antonio,  Texas,  to  acquire  an  additional 
22.54  percent  for  a  total  of  22.92  percent 
of  the  voting  shares  of  Stone  Oak 
Bankshares,  Inc.,  San  Antonio,  Texas, 


and  thereby  indirectly  acquire  Stone 
Oak  National  Bank,  Stm  Antonio,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  1, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-8068  Filed  4-6-93;  8:45  am) 
BiUJNO  COOC  S210-0t-F 


HNB  Holding  Company,  Inc.,  at  ai.; 
Fonnationa  of;  Acquisitiona  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  Ae 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  30, 
1993. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

I.  HNB  Holding  Company,  Inc., 
Headland,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  80.63 
percent  of  the  voting  shares  of  Headland 
National  Bank,  Headland,  Alabama. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

J.  Republic  Baneshares,  Inc.,  Duluth, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Republic  Bank,  Inc., 
Duluth,  I^nnesota. 


Board  of  Governors  of  the  Federal  Reserve 
System,  April  1, 1993. 

Jennifisr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-8069  Filed  4-6-93;  8:45  am] 
BIUJNO  COOC  S210-01-f 


Huntington  Banesharos  Incorporated, 
at  al.;  Formationa  of,  Acquialtiona  by, 
and  Mergera  of  Bank  Holding 
Companiaa;  and  Acquialtiona  of 
Nonbanking  Companiaa 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14) 
for  the  Board’s  approval  imder  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bwk  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wrritten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Re^rve  Bank 
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indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  30, 1993. 

A.  Federal  Reewve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
^t  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Huntington  Bancshares 
Incorporate,  Columbus,  Ohio;  and 
Himtington  Etancshares  West  Virginia. 
Inc.,  Columbus,  Ohio,  to  merge  with 
CB&T  Financial  Corp.,  Fairmont,  West 
Virginia,  and  thereby  indirectly  acquire 
Community  Bank  &  Trust,  N.A., 
Fairmont,  West  Virginia;  Community 
Bank  &  Trust  of  Ritchie  County, 
Harrisville,  West  Virginia;  Bank  of 
Hundred,  Lac.,  Hundred,  West  Virginia; 
and  CBT-Westover  Bank,  Inc.,  Westover, 
West  Virginia;  and  CBAT  Clarksburg 
Corp.,  Fairmont,  West  Virginia,  and 
thereby  indirectly  acquire  Commimity 
Bank  &  Trust  of  Harrison  County, 
Clarksburg.  West  Virginia,  and 
Community  Bank  k  Trust  of  Randolph 
County,  ElUns,  West  Virginia. 


In  connection  with  this  application. 
Applicants  also  propose  to  acquire 
CB&T  Capital  Investment  Company. 
Fairmont.  West  Virginia,  and  thereby 
engage  in  making  and  servicing  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

Board  of  Govemois  of  the  Federal  Reserve 
System,  April  1. 1993. 

JennifiBr  ).  Johnaoii, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-8070  Filed  4-6-93;  8:45  am) 
BtUJNQ  CODE  tai0-01-f 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the’Clayton  Act,  15 
U.S.C.  18a.  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 


Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  tlie  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  031593  and  032693 


Name  ol  acquiring  person,  Name  o(  acquired  person.  Name  o(  acquired  entity 


CatarpMar,  Inc  . . . . 

Anchor  CoupVng  Company,  Inc  . . . . . 

Anchor  Coupling  Company.  Inc  . . 

General  Electric  Company  . . . 

First  Chicago  Corporation  . . . . . 

JB  One,  kw.,  Tealoo,  Inc.,  Washtenaw  Hotel  . . 

Broadcasting  Pailneta,  Inc . 

Nonnan  J.  PattIz . . . - . 

WYNY-EM  me . . . - . . 

Clyde  Wm.  Engle . . . . 

Aba-WaMensian,  Inc . - . 

Aba-Waldensian,  Inc . . . . . . 

Fleming  Companies,  Inc . . . . . . 

Mr.  Rotiert  R.  Onstead . . . — . . . 

Tom  Thumb  Food  &  Drugs,  me . . . . 

Patroleos  da  Venezuela.  SA . . . . . . 

Amoco  OS  Cornpany’s  EasVSouth  Asphalt  Business  Unit . — . . . 

Ferro  Corporation . . . 

imperial  Chamteal  Industries  PLC . . . . . . 

The  GSdden  Company  . . . . . . . . 

Swm  Energy  Conpany . . . . . . . 

Electrallna  S.A . . . . . 

.Vnarican  Cometra.  Inc.  and  Cometra  OS  &  Gas,  Inc . . . . . 

U  S  WasL  me . . . - . 

Graeley  MSA  Limited  Par^rshlp.  Cd^  MSA  ..! . . . 

K  N  Erisigy,  Inc . . . . . 

Panhandle  Eastern  Corporation . . . . . . . . . . . 

Panhandte  Eastern  Pipe  Une  Company . . . . . . . . . 

Chevron  Corporation  . . . . . 

Chevron  Corporation  ...... . . . . . . 

Chevron  Corixiialion . . . . . . . . 

Ronald  O.  Peraknan _ _ _ _ _ _ _ _ _ 

SCI  TatovWon,  Inc  _ _ _ _ 

SCI  Television.  Inc _ _ _ _ _ 

Ronald  O.  Pareknan _ _ _ 

Ilyina  PoSack  . . . ,,,  . . . . . . . 

WTVT,  me.  and  WTVT  Ucanse,  me _ _ _ _ 

Tatedex  Inoorporaiad  _ _ _ _ _ _ _ 

Blackatons  CipSal  Partnara,  LP  _ _ _ _ _ _ 

CoSkis  &  ASonan  Group.  Inc.  and  Cepco  Inc  - - - 


PMN  No. 

Date  termi¬ 
nated 

83-0693 

03115/93 

93-0739 

03/15/93 

93-0764 

03/15/93 

93-0666 

03/17/93 

93-0761 

03/17/93 

82-1213 

03/16/93 

93-0743 

03/19/93 

93-0765 

03/19/93 

93-0771 

03/19/93 

93-0774 

03/19/93 

93-0775 

03/19/93 

93-0778 

03/19/93 

93-0794 

03/19/93 

93-0795 

03/19/93 

93-0744 

03/24/93 
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Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments  (Indian 
Tribes),  Code  of  Federal  Regulations 
(CFR)  Title  45,  part  92,  or 
Administration  of  Grants  for  Non-profit 
Organizations,  CFR  Title  45,  part  74;  the 
Public  Health  Service  Grant  Policy 
Statement;  and  applicable  Office  of 
Management  and  Budget  Circulars. 
Executive  Order  12372  requiring 
intergovernmental  review  is  not 
applicable  to  this  program. 

The  Public  Health  ^rvice  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objective  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Clinical 
and  Preventive  Services.  Interested 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  £>ocuments, 
Government  Printing  Office, 

Washington.  DC  20402-9325 
(Telephone  202-783-3238). 

DATES:  A,  Application  Receipt  Date — ^An 
original  and  two  (2)  copies  of  the 
completed  application  must  be 
submitted  with  all  required 
documentation  to  the  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
12300  Twinbrook  Parkway,  suite  300, 
Rockville,  Maryland  20852  by  close  of 
business  (COB)  May  14, 1993. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
with  a  hand  carried  application  received 
by  COB  5  p.m.;  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  to  be  reviewed  along  with  all  other 
timely  applications.  A  legibly  dated 
receipt  horn  a  commercial  carrier  or  the 
Unit^  States  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing. 

Late  applications  will  ^  returned  to 
the  applicant  and  will  not  be 
consideration  for  funding. 

B.  Application  Review:  June  22-23, 
1993. 

C.  Applicants  Notified  of  Results 
(approved,  approved  unfunded,  or 
disapproved)  on  or  about  July  16. 1993. 

D.  Anticipated  Project  Start  Date:  on 
or  about  August  1, 1993. 

CONTACTS  FOR  ASSISTANCE:  For  program 
information,  contact  Mr.  Darrell  Pratt, 
Chief,  Health  Professions  Support 
Branch,  Division  of  Health  Professions 
Recruitment  and  Training,  Indian 


Health  Service,  12300  Twinbrook 
Parkway,  Suite  100,  Rockville, 

Maryland  20852,  telephone  (301)  443- 
4242.  For  grants  information,  contact 
Ms.  Kay  Carpentier,  Grants  Management 
Officer,  Grants  Management  Branch, 
Division  of  Acquisition  and  Grants 
Operations,  Indian  Health  Service, 

12300  Twinbrook  Parkway,  Suite  300, 
Rockville,  Maryland  20852,  telephone 
(301)  443-5204. 

SUPPLEMENTARY  INFORMATION:  This 
announcement  provides  information  on 
the  general  program  purpose,  eligibility, 
program  priority,  programmatic 
objectives  and  type  of  award  document, 
fund  availability,  period  of  support, 
application  process,  required 
documentation,  review  process,  and 
review  criteria. 

A.  General  Program  Purpose 

Section  110  of  Public  Law  100-713 
authorizes  the  IHS  to  make  financial 
assistance  awards  to  Indian  tribes  and 
tribal  and  Indian  health  organizations  to 
enable  them  to  recruit,  place,  and  retain 
health  professionals  to  fill  critical 
vacancies  and  to  meet  the  staffing  needs 
of  Indian  health  programs  and  facilities 
including  those  administered. directly 
by  the  IHS.  However,  the  selection  or 
non-selection  of  individuals  for  Federal 
Government  employment  and  the 
direction  and  control  of  Federal 
employees  including  the  approval  of 
position  descriptions  and  performance 
standards  for  Federal  employees  are 
Federal  functions  that  may  only  be 
performed  by  Federal  officials. 

B.  Eligible  Applicants 

Any  federally  recognized  Indian  tribe 
or  tribal  or  Indian  health  organization  is 
eligible  to  apply  for  a  grant.  For 
purposes  of  this  annoimcement,  Indian 
Health  organization  is  defined  at  CFR 
title  42,  part  36.302(i)  as  “a  non-profit 
corporate  body  composed  of  Indians 
which  provides  for  the  maximum 
participation  of  all  interested  Indian 
groups  and  individuals  and  which  has 
the  provision  of  health  programs  as  its 
principal  function.’*  This  means  that  the 
following  types  of  organizations  could 
be  eligible:  urban  Indian  organizations; 
Indiem  health  boards;  “Buy  Indian” 
contractors,  if  they  are  non-profit  and 
health  oriented;  and  other  national  and 
regional  non-profit  Indian  organizations 
having  a  health  focus.  The  IHS 
components,  i.e..  Area  Offices  and 
service  units,  are  not  eligible  to  apply 
imder  this  announcement. 

C  Program  Priority 

First  priority  will  be  given  to  those 
applicants  who  propose  to  recruit  for 
health  programs  and  facilities  that  IHS 


has  designated  as  Tier  1  sites  for  the  IHS 
Loan  Repayment  Program  for 
physicians,  nurses,  and  other  health 
professions.  Tier  1  designation 
identifies  IHS  and  tribally  contracted 
health  programs  that  experience  high 
vacancy  and  staff  turnover  rates.  For 
purposes  of  this  announcement,  the  Tier 
1  listings  currently  in  effect  will  be  used 
for  priority  determination.  These 
listings  are  included  in  the  IHS  Grant 
Application  Kit  (refer  to  section  G, 
Application  Process,  of  this 
announcement). 

The  Tier  listings  do  not  include  urban 
Indian  health  programs.  Urban  Indian 
health  programs  will  be  considered  as 
Tier  1  Equivalents  if  they:  (1)  Address 
five  established  criteria  that  indicate 
need;  (2)  score  30  points  or  more  on 
these  criteria;  and  (3)  provide 
documentation  verifying  their  responses 
to  the  criteria.  The  criteria  for  Tier  1  and 
Tier  1  Equivalents  are  included  in  the 
IHS  Grant  Application  Kit. 

Those  sites  designated  as  Tiers  2  and 
3  will  be  consider^  as  the  second 
priority  and  will  be  funded  only  if 
monies  remain  available  after  all 
approved  Tier  1  and  Tier  1  Equivalents 
have  been  awarded. 

D.  Programmatic  Objectives  and  Type 
of  Award 

The  objectives  of  this  program  are  to 
recruit,  to  place,  and  to  retain  health 
professionals  in  areas  identified  by  the 
IHS  as  having  high  vacancy  and  staff 
turnover  rates.  Demonstration  projects 
will  be  funded  to  develop  and  test 
innovative  strategies  that  may  be 
replicated  at  other  locations.  Applicants 
must  address  activities  for  all  th^ 
objectives — recruitment,  placement,  and 
retention. 

Organizations  that  are  approved  for 
funding  to  carry  out  activities  related  to 
recruitment  of  personnel  for  health 
programs  and  facilities  that  they  o{)erate 
or  that  are  operated  by  other  tribes, 
tribal  or  Indian  organizations  will  be 
awarded  as  grants.  Organizations  that 
*  receive  health  care  directly  horn  the  IHS 
and  are  approved  to  carry  out  activities 
related  to  recruitment  of  Federal  staff  for 
IHS  Area  Offices,  service  units. 
Hospitals,  and  Health  Centers  will  be 
awarded  cooperative  agreements. 
Cooperative  agreements  are  financial 
assistance  awards  that  require  the 
substantial  programmatic  involvement 
of  the  Federal  Government.  Examples  of 
such  involvement  in  these  projects  are: 

•  The  IHS  personnel  specialists  and 
health  professional  recruiters  must 
provide  vacancy  listings,  copies  of 
position  descriptions  and  selection 
criteria  for  Federal  Civil  Servibe  and 
commissioned  corps  employees. 
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•  ThoHS  rtaff  HBostbow ycoaibW 
for  determiaiDi  qaaltfiraHona  o< 
candidate  aaa  ioiarvioMdag.  and 
selecting  amplnyM  Spacific 
propagMoatk*.  favol^ioMaint  by  the  BiS 
in  a  projiBct  Witt  ba  nagotiataa  wiUi  as 
approved  appttcanlbefeio  award  eCa 
coopeaatlva  agraeaaaoi- 
AppUcants  wbo  propose  to  recniiliw 
health  prognma  operated  by  txibaa  and 
tribai  and  Indian  health  organuaiions 
will  be  given  aqnal  oppoitanity  to 
compete  with  appUamta  who  propoM 
recruitment  activities  for  programs 
operatad  dkectly  by  the  DiS. 

E.  Fond  AvaiTabnity 

Is  FY  1903,  k  ia  anticipa^  dut 
approxhnetely  $523,500  vrillbe 
available  for  recnskiDeot,  placement^ 
and  retention  awards.  It  is  aetieipated 
(hat  up  to  7  awards  will  be  fimdWl. 
Akbou^  k  ia  esqwcted  that  proiect 
fuBi^Bg  needs  will  vary  depmMhng  on 
the  scope  of  work,  the  antidpatad 
fiinding  range,  inclusive  of  ^rect  and 
indirect  coats,  is  $85.,000'  to  $t00,000i 
Only  one  pctyaci  grant  will  be  awarded 
per  Indian  tribe  or  tribal  or  bi^an 
heahb  organization. 

F.  Period  of  Support 

Profects  will  be  funded  for  annual 
budget  periods  with  project  period's  of 
up  to  3  3reecs,  dependent  upon  the  scope 
of  vmtk.  The  second  and  third  year 
continuations  will  be  based  on  the 
following:  flj  Satisfactory  progress:  f2} 
availabi^y  of  fmids;  and  f3>  continuing 
need  of  the  IHS  for  dm  program. 

G.  Application  Procass 

An  IHS  Grant  AppIic^onKit  may  be 
obtainad  from  the  Ckants  Management 
Branch,  Division  of  Acquisition  and 
Gmks  Operations,  12300  Twinbrook 
Parkway,  Suite  300,  Rockville, 

Maryland  20852.  Telephone  (301>443- 
5204.  This  kit  includes  Standard  Form 
PHS  5181-1  (Rev.  7/92);  Stancfmd 
Forms  424,  424A.  »id  424B  (Rev.  4/88); 
Application  Receipt  Card — PHS  3038 
(Rev.  5/90);  Tier  1  Listings;  Criteria  for 
Tier  1  Equivalents;  instructions  for 
preparing  the  program  narrative;  and 
IHS  Application  Check  List. 

Ihe  application  must  comply  with  the 
following  format: 

1.  Abstract  (1  page) — Summarizes  the 
project 

2.  Table  of  Contents  (1  page) 

3.  Narrative  (10  pages) 

4.  Budget  and  Justification 

5.  Appendix  (resumes,  position 
descriptions,  information  on 
contractors/consultants,  tribal 
resohitions/letters-of  support, 
responses  to  criteria  for  'Her  1 


Equivetonts  andi  supporting 

documeolitMm); 

Narrative 

Th*  foUoudw  iastiuctions  for  (he 
preparatitm  of  te  nazntiveate  tab* 
used  m  lieu  of  the  hutzuctions  on  pages 
19-21  ol  fbon  PHS  5161-1.  The 
narrati  ve  soctiaa  of  (he  application  most 
inchida;  (1)  jnstificatinn  ol  need  for 
assistance;  (2)  approach  or  methodology 
proposed,  in^ttinga  program 
eveluation;  (3)  adequacy  cd  nnaiagsment 
controls,  and  (4)  key  personnel.  ‘TIm 
narrative  section  should  be  written  in  a 
nmanet  that  ia  clear  to  outsido  reviewers 
unfamiliar  with  activitiOT  of  die 
applicant.  R  ahonkl  be  wed  organized, 
sucdnct.  and  coikain  all  hofocmation 
necessary  for  reviewers  to  uedaistand 
the  project  fully.  THE  NARRATIVE 
MAY  NOT  EXCEED  TEN  SlhOJE- 
SP  ACED  PAGES  IN  LENGTH, 
EXCLUDING  ATTAOft-ffiWS. 
BUDGET.  Ah®  LETTERS  OF 
SUPPORT/TRIBAL  RESOLUTIONS. 
Pagee  must  be  numbered. 

1.  Need  fat  Assistance 

(a)  DescrRw  the  organization 
submitting  the  application. 

(b)  Describe  the  locationfs]  and  health 
profWiStan  categoryfies)  forvdiich  the 
applicant  will  be  recruiting,  Indicate  if 
the  locatibn^J  has  been  identified'  as  a 
Tier  1  site  for  die  health  profession 
categoryfiesj.  If  location  is  an  urban 
Indian  health  {migtam.  you  must 
address  die  criteria  for  Tier  t 
Equivalents  (you  must  score  30  or  more 
points  for  Tier  1  craisideFation).  bichide 
your  responses,  scores,  and  supporting 
documentation  ofTier  1  Equivalents  in 
the  Appendix  Supporting 
documentation  is  not  necessary  if  site 
has  been  designated  as  Tier  1,  2,  or  3  on 
the  Her  fistings. 

(c)  Describe  efforts  that  have  been 
made  in  the  past  to  recruit  health 
professionals  and  to  meet  needs. 

2.  Approach 

(a)  Program  Objectives 

1.  State  concisely  the  objectives  of  the 
project  and  how  this  prefect  will 
address  lecruKment,  plecemeRt,  and 
retention.  Be  innovative. 

2.  Describe  briefly  what  the  project 
intends  to  accomplish  and  the  number 
of  Indians  to  benefit  from  the  project. 

3.  Describe  how  accomplishment  of 
the  objectives  will  be  measured 
(including  if  repHcable). 

4.  Describe  how  the  prefect  has  the 
potential  to  carry  out  Directi  ves  in  an 
efficient  and  ettactive  manner.  Discuss 
cost  effectiveness. 


(bjfWoricPlaB 

t.  Tbe  work  plan  section  should  be 
proj|ect  specific. 

2.  Etescribe  die  tasks  and  resouzees 
needed  to  implement  and  complete  this 
project.  Be  sure  to  address  recniitmenC, 
pfacement,  and  retention. 

3.  Provide  a  task  timalfaie  (timelines) 
breakdown  or  diazt. 

4.  Discuss  data  collectian  fiar  the 

E reject — what  data  will  be  collected  and 
ow  it  will  be  obtained,  analyzed,  and 
maintained  by  the  project  For  exanqde, 
how  many  people  were  contacted  about 
vacanciesr  how  many  applied;  bow 
many  were  placed;  how  long,  they 
remained  in  the  positions;  etc. 

5.  Describe  how  die  project  will  be 
evaluated.  This  is  the  evaluation  process 
to  determine  if  the  project  has  hem 
successf.il  ui  meeting  identified  needs 
and  in  achieving  its  stated  objectives. 
Include  mfbnnatian  on  who  will 
conduct  the  evahiatron,  die  criteria  to  be 
used  to  evaluate  results,  when  the 
evaluation  wiH  be  conducted,  and  what 
will  be  done  with  the  evaluation  results. 

6.  Multi-year  projects  must  fnchide  a 
description  of  the  activities  to  be 
performed  in  the  second  and  third 
years, 

3.  Adequacy  of  Management  Ccmtrola- 

(a)  Describe  where  the  pit^eet  witt  be 
housed,  i.e.,  facilities  and  equipment 
availabta. 

(b)  Describe  the  managemeik  controls 
of  the  grantee  over  the  <hrectioH>  and 
acceptebilky  of  wmk  Cube  performed. 

(c)  Applicant  must  demonatxate  diet 
the  organization  has  adequate  systems 
and  expertise  to  mraiage  Federal  fonds. 

(d)  Provide  a»  organizatkmal  di«t 
and  indicate  how  fnoject  will 

operate  within  die  orgsrization. 

(e)  die  appiicrait  {Htiposes  to  recruit 
fcff  other  tribe^  tribal  or  Indian 
organiz^ions,  indicate  how  tbe 
applicant  will  interrelate  with  these 
groups  to  obtain  vatumey  kifcHrmaticHi 
and  to  refer  those  recruited  for 
consideration  and  selection,  fridicate  a 
plan  for  tracking  placement  and 
retention. 

(f)  If  the  applicant  propioses  to  recruit 
Federal  staff  for  IHS  directly  operated 
health  programs,  indicata  how  tbe 
applicant  will  interrelate  with  the  IHS 
Area  Office,  service  unit,  HospitaL  or 
Clinic  to  obtain  vacancy  information 
and  to  refer  those  recruited  for 
consideration  and  s^ecticxi.  Indicate  a 
plan  for  tracking  placement  and 
retention. 

4.  Key  Personnel 

(a)  Provide  ixt^paphical  sketches 
(resume^  and  positkai  descriptions  for 
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the  program  c&actor  and  other  key 
personnel  as  described  on  pages  20-21 
of  form  PHS  5161-1. 

(b)  List  the  qualifications  and 
experience  of  consultants  or  contractors 
if  their  use  is  anticipated. 

Budget 

An  itemized  estimate  of  costs  must  be 
provided  on  form  PHS  5161-1  (rev.  date 
7/92).  A  narrative  justification  must  be 
submitted  for  costs  by  line  hem.  Multi- 
year  projects  shall  include  funding 
requirements  for  the  »cond  and  third 
years.  (Grant  funding  may  not  be  used 
to  supplant  existing  public  and  private 
resources.) 

Documentation  of  Support 

1.  Tribal  Resolution 

If  the  applicant  is  an  Indian  tribe  or 
tribal  organization,  a  resolution  from  the 
tribal  government  supporting  the  project 
must  accompany  the  application 
submission.  Applicati(»is  that  propkose 
services  that  will  benefit  more  dian  one 
Indian  tribe  must  include  a  resolution 
from  every  tribe  to  be  served. 
Applications  by  tribal  organizations  will 
not  require  res^utk)n(s)  if  the  current 
tribal  restdutionfs)  under  -which  they 
opnate  would  encompass  the  proposed 
grant  activities.  A  statement  of  proof  or 
a  copy  of  the  current  operational 
resolution  must  accompany  the 
application.  If  a  resolufion  or  a 
statement  is  not  submitted,  the 
application  will  be  considered 
incomplete  and  -will  be  returned 
without  consideration.  Indian  health 
organizations  (e.g.,  urban  Indian  health 
organizations,  non-profit  Buy  Indian 
health  organizations,  etc.)  are  not 
required  to  submit  tribal  resolutions 
Refer  to  the  following  section  or  Letters 
of  Cooperation/Collaboration/ Assistance 
for  requirements  for  Indian  health 
organizations. 

2.  Letters  of  Cooperation/Collaboration/ 
Assistance 

(a)  If  any  applicant  proposes  to  recruit 
for  a  health  program  operated  directly 
by  DiS.  a  letter  of  support  must  be 
submitted  by  the  IHS  Area  Director 
responsible  for  the  program.  In  the 
letter,  the  Area  Dir^hir  must  confirm 
the  nature  and  extent  of  cooperation/ 
collaboration/assistance  with  the 
applicant. 

(b)  An  Indian  health  organization  that 
proposes  to  carry  out  recruitment  for 
Indian  health  programs  operated  by 
tribes,  trfoal  organizations,  or  other 
Indian  health  organizations  must  have 
letters  of  support  fiom  each  organization 
to  be  served. 


H.  Review  Prooeas 
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Applications  that  meet  el^ihility 
requirements,  are  complete,  and 
conform  to  this  announcement  will  be 
reviewed  by  an  Ad  Hoc  Review 
Committee  comprised  of  IHS  and  other 
Federal  staff  Applications  will  be 
reviewed  against  established  review 
criteria.  Revie-wers  will  assign  a 
numerical  score  to  each  application.  In 
making  the  final  funding  dadsion,  the 
IHS  will  also  consider  recommendations 
of  the  IHS  Area  Office  within  which  the 
applicant  is  located. 

I.  Review  Criteria 

Applications  will  be  evaluated  against 
the  following  criteria  and  weights: 


Weights 


Chterta 


25  1.  N— d-ts  the  need  for  the 
project  jusi^fied?  Does  proposed 
prefect  target  a  Tier  1  site?  A 
Tier  2  or  3  site?  If  a  project  tar¬ 
gets  urban  Indian  health  pro¬ 
grams.  is  there  justification  arvj 
documentation  for  conducting 
activities  at  that  site?  Do  pro¬ 
posed  efforts  complement  and 
•xparxf  past  recruitment  efforts? 

40  2.  Approach— Are  the  objectives 
wen  stated?  is  the  appitcanfs 
work  plan  for  conductirkg  the 
project  sound  arxi  effective?  Is 
the  approach  irwxwative?  Are  the 
activities  proposed  cost  effective 
and  wffl  they  lead  to  effective  re¬ 
cruitment,  placement,  and  reten¬ 
tion?  Does  the  applicant  present 
a  sound  evaluation  plan  capable 
of  determinmg  the  project’s  suc¬ 


cesses? 
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3.  Adequacy  of  Management  Con- 
frofs— Is  the  applicant  capable  of 
successfully  corKlucting  the 
project  both  from  a  technicai  and 
busirress  starxjpoint?  Is  the  pro¬ 
posed  interaction  with  IHS  startf 
adequate  for  an  application  for 
recruitmerl  of  Federal  staff?  Is 
ttie  budget  sound  in  relation  to 
the  work  plan  and  does  M  assure 
effective  utilization  of  grant 
furrds?  Are  the  facilities  and 


20 


equipment  adequate? 

4.  Key  Personnef— Regarding  the 
position  descriptions,  are  the 
r^jalifications  of  key  personrwl 
appropriate  and  adequate  to 
oury  out  the  project?  If  a 
resume  is  provided,  are  the  indi- 
vfdual's  qualifications  and  expeif- 
erx^a  consistent  with  position 
description  arvj  conduct  of  the 
project? 


Dated:  January  29, 1993. 

Everett  R.  Rhoades, 

Assisiaat  Surgeon  General,  Director. 

|FR  Doc.  93-8071  FUed  4-6-93;  6:45  am] 
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NaRonai  Canottr  tntttitute;  OpportunRy 
for  a  CooparaUva  Raaaarch  and 
Davetopmanl  Agraamafit  (CRAOA)  for 
lha  Sciwitific  and  Commarcial 
Davalopmant  of  a  Vaodna  To  Pravant 
infactlon  of  tha  Human  GanMal  Tract  by 
Human  PapUlomavfruaas 

AGENCY:  National  Institutes  of  Health, 

PHS,DHHS. 

action:  Notioe. 

SUMMARY:  The  National  Cancer  Institute 
(NQ)  seeks  a  pharmaceutical  company 
that  can  effectively  pursue  the  scientific 
and  commercial  development  of  a  safe 
and  effective  anti-virion  vaccine  to 
prevent  infection  of  the  human  genital 
tract  by  human  papillomaviruses.  NQ 
has  established  that  papillomaviruses 
virion-like  particles  self-assemble  in 
insect  cells  when  the  major  virion 
protein  is  overaxpressed.  These 
particles  induce  the  production  of  high 
titer  antibodies  that  prevent 
papillomavirus  infection  in  an  in  vitro 
assay.  The  selected  sponsor  will  be 
awarded  a  CRADA  for  the  development 
of  a  subunit  vaccine  based  on  the  self- 
assembled  virus-like  particles. 
ADDRESSES:  QuBstions  about  this 
opportunity  may  be  addressed  to  John 
Schiller,  Ph.D.,  Senior  Investigator, 
Division  of  Cancer  Biology,  Diagnosis 
and  Centers,  NQ.  9000  Rod:vilk  Pike, 
Bid  37,  room  1B26,  Bethesda,  MD 
20892,  (301)  496-9513,  Fax  (301)  480- 
5322. 

DATES:  On  or  before  June  7, 1993. 
SUPPLBMBifTARY  INFORMATION:  The  NQ  is 
sedung  a  pharmaceutical  or 
biotechnology  company  which,  in 
accordance  -with  the  requirements  of  the 
regulations  governing  the  transfer  of 
Government-developed  agents  (37  CFR 
part  404),  can  develop  a  vaccine  based 
on  self-assembled  human 
papillomavirus  (HPV)  virion  proteins, 
for  whkb  a  patent  is  pending,  to  meet 
the  r>eeds  of  the  general  public  with  the 
best  terms  for  the  NQ.  FffV  infection  of 
the  genital  tract  is  a  common  venereal 
disease  which  at  the  present  time  is  not 
adequately  controlled  or  effectively 
treated.  Infection  with  certain  genital 
HPV  types,  most  frequently  HPV16,  is 
the  most  significant  risk  factor  in  the 
development  of  cervical  cancer,  the 
second  most  common  cancer  in  women 
world  wide.  A  vaccine  to  prevent 
genital  HPV  infection  has  not  been 
critically  evalirated,  in  large  part, 
because  no  adequate  source  of  virions  or 
properly  folded  -virion  capsid  proteins 
has  been  available  for  testing.  In  an 
attempt  to  oveorcome  this  obstacle,  the 
NQ  has  expressed  the  papillomavirus 
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major  capsid  protein  Ll  in  insect  cells 
via  a  baculovirus  vector  and 
demonstrated  that  the  Ll  protein  has  the 
intrinsic  capacity  to  self-assemble  into 
virion-like  particles  that  are 
morphologically  indistinguishable  from 
native  virions.  Self-assembly  has  been 
demonstrated  for  bovine  papillomavirus 
typo  1  (BPVl),  rhesus  monkey 
papillomavirus  (RHPV)  and  WVlG. 
Unlike  bacterially  derived  BPV  Ll,  the 
BPV  particles  mimic  native  virions  in 
their  ability  to  elicit  high  titer 
antibodies  that  neutralized 
papillomavirus  infection  of  cultured 
cells. 

Although  the  minor  capsid  protein  L2 
is  not  required  for  self-assembly  or  the 
generation  of  neutralizing  antibodies,  it 
is  incorporated  into  the  Ll  particles 
when  co-expressed  in  insect  cells. 

In  order  to  bring  a  prophylactic 
vaccine  against  human  genital 
papillomaviruses  to  market,  it  will  be 
necessary  to  develop  suitable  emimal 
models,  design  appropriate  vaccination 
protocols  for  the  models,  conduct  the 
studies,  and  establish  the  efficacy  of 
vaccination  in  the  animals.  If  protection 
is  demonstrated  in  the  animals,  it  will 
be  necessary  to  produce  a  polyvalent 
vaccine  consisting  of  the  virion  proteins 
of  the  most  prevalent  genital  HPV  types, 
conduct  FDA  approved  human  trial, 
evaluate  the  results,  and  lastly 
manufacture  and  market  an  FDA 
ap^^ved  human  vaccine. 

the  role  of  the  Division  of  Cancer 
Biology.  Diagnosis,  and  Centers,  NCI, 
includes  the  following: 

1.  NCI  will  provide  the  baculovirus 
vectors  that  induce  the  self-assembly  of 
Ll  and  Ll  plus  L2  particles  for  bovine 
papillomavirus  type  1  (BPVl),  Rhesus 
monkey  papillomavirus  type  1  (RHPVl), 
and  human  papillomavirus  type  16 
(HPV16).  Similar  vectors  for  other 
human  and  a.nimal  papillomavirus  are 
currently  being  developed,  including 
HPV6.  HPVll,  HPV18,  BPV4.  and 
cottontail  rabbit  papillomavirus  (CRPV). 

2.  NQ  will  provide  the  methodology 
to  efficiently  generate  and  purify  the 
virion  particles  from  recombinant 
baculovirus  infected  insect  cells. 

Current  procedures,  employing  CsCl 
gradient  centrifugation,  yield 
approximately  10  mg  of  purified  Ll 
particles  per  liter  of  infected  cells.  The 
Ll  alone  and  Ll  plus  L2  particle  will  be 
compared  to  determine  if  L2  facilitates 
assem^  or  stability  of  the  particles. 

3.  NCI  will  provide  an  EL^A  assay 
based  on  the  self-assembled  particles  to 
measure  the  titer  of  confcnmatienally 
dependent  anti-virion  antibodies.  ELISA 
assays  for  both  animal  and  human 
genital  types  are  being  developed  so  that 
anti-virion  immunity  can  be  monitored 


prior  to  and  after  vaccination  of  the 
model  animals  and  human  populations. 

4.  NQ  will  evaluate  the  potential  for 
using  the  anti-particle  ELISA  assay  to 
measure  cvirrent  infection  or  previotis 
exposure  to  HPV  infection.  The  NQ  will 
provide  the  necessary  sera  and  lavages 
from  women  whose  HPV  status  has  been 
monitored  using  other  procedures. 

5.  NQ  will  participate  in  designing, 
conducting  and  evaluating  vaccine  trials 
in  animal  models.  At  least  three  models 
are  planned  to  be  examined,  RhPV 
which  induces  genital  lesions  with 
malignant  potential,  BPV4,  which 
primarily  infects  the  oral  mucosa,  and 
CRPV,  which  infects  normal  epidermis. 
In  addition  to  the  ELISA  assays  to 
measiue  seroconversion,  PCR  based 
assays  are  being  developed  to  monitor 
papillomavirus  infection. 

6.  If  infectious  virus  can  be  produced 
in  vitro,  NQ  will  attempt  to  develop 
infectivity  assays  for  HPV  and  RhPV 
which  could  be  used  to  measure  the 
neutralizing  titer  of  the  antibodies 
generated  against  oiu-  particle 
immunogens. 

7.  Relevant  Patent  rights  are  available 
for  licensing  through  the  Office  of 
Technology  Transfer,  NHI.  For  further 
information  contact:  Mark  Hankins. 
National  Institutes  of  Health,  Box  OTT, 
Bethesda,  MD  20892.  (301)  496-7735, 
Fax  (301)  402-0220. 

The  role  of  the  successful  corporate 
partner  under  the  CRADA  will  include 
the  following: 

1.  Generate  large  scale  preparations  of 
purified  papillomavirus  particles.  This 
could  either  be  accomplished  by  the 
CsQ  gradient  centrifugation  method 
currently  employed  by  the  NQ  or  by  an 
alternative  procedure,  such  as 
chromatographic  method,  developed  by 
the  company. 

2.  Develop  and  optimize  alternative 
expression  systems  for  the  generation  of 
virion-like  particles.  It  would  be 
desirable  for  the  corporate  partner  to 
attempt  to  develop  a  more  cost  efiective 
method  of  generating  the  virus-iike 
particles  than  the  current  expression  in 
cultured  insect  cells.  Bacterial 
expression  is  not  an  alternative  because 
the  Ll  protein  does  not  fold  properly  in 
bacteria.  However,  it  is  possible  that 
expression  in  yeast  migjfit  result  in 
proper  folding  and  self-assembly  of  Ll, 
be  amenable  to  large  scale  production, 
and  be  acceptable  for  a  human  vaccine. 

3.  Provide  general  support  for  the 
NQ’s  papillomavirus  vaccine 
development  program. 

4.  Provide  hinds  for  supporting  the 
animal  vaccination  trials.  This  could  be 
accomplished  through  contributing  to 
the  cost  of  the  NQ  studies  and/or 


conducting  some  of  the  studies  through  I 
the  company.  ^ 

5.  Develop  and  test  alternative  | 

vaccination  protocols.  It  has  yet  to  be  ! 

determined  if  the  virus-like  particles  < 

can  elicit  sufficiently  high  titer  and  long  I 
lasting  neutralizing  antibodies  on  \ 

genital  mucosal  surfaces  using  standard  i 

vaccination  procedures.  It  may  be  | 

necessary  to  test  recently  developed  | 

adjuvants,  novel  delivery  vehicles  or 
vmusual  vaccination  protocols  to 

achieve  long  lasting  protection  by 
procedures  that  would  be  acceptable  for 
use  in  humans.  Should  such  procedures 
be  needed,  a  corporate  partner  would  be 
expected  to  contribute  significantly  to 
the  development  of  alternative 
vaccination  protocols  and  their  testing 
in  the  animal  models  described  above. 

6.  If  protection  is  demonstrated  in  the 
animal  models,  approval  for  human 
trials  will  be  sou^t.  The  corporate 
partner  will  cooperate  with  the  NQ  in 
designing  and  drafting  the  applications 
for  the  trials.  In  addition,  it  will  assume 
major  responsibilities  for  funding  and 
conducting  the  trials,  evaluating  the 
results,  and  preparing  and  filing  the 
FDA  product  license. 

7.  If  efficacy  is  demonstrated  in  the 
human  trials,  the  company  will  be 
responsible  for  large  scale  production, 
packaging,  marketing  and  distribution  of 
a  commercial  vaccine. 

Criteria  for  choosing  the  cooperating 
company  include  the  following: 

1. ^perience  in  developing  and 
testing  vaccines  in  animal  m^els. 

2.  ^perience  in  preclinical  and 
clinical  testing  and  evaluation  of  human 
vaccines. 

3.  Experience  and  ability  to  produce, 
package,  market,  and  distribute 
pharmaceutical  products  in  the  United 
States  and  to  provide  the  product  at  a 
reasonable  price. 

4.  Willingness  to  cooperate  with  the 
NQ  in  the  collection,  evaluation, 
publication  and  maintenance  of  data 
from  animal  studies  and  from  clinical 
trials  of  the  investigational  agents. 

5.  Willingness  to  cost  share  in  animal 
studies  and  clinical  trials  as  outlined 
above. 

6.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

7.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and 
deadlffies  for  preclinical  and  clinical 
development. 

8.  Provisions  for  equitable 
distribution  of  patent  rights  to  any 
inventions.  Generally  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  (1)  an  irrevocable. 
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nonexclusive,  royaH3P-free  license  to  the 
Government  Iwhen  a  company 
employee  is  die  sole  inventoi^  or  (2)  an 
exclusive  or  nonexclusive  hcense  to  the 
company  on  tenns  that  are  appropriate 
(when  the  Government  employee  is  the 
sole  inventor). 

Dated:  March  26. 1693. 

Reid  Adler, 

Director,  Office  cf  Technology  Transfer, 
National  Ingtitutee  of  Health. 

IFR  Doc.  93-6053  Filed  4-6-93;  8:45  ami 
BHUNO  CODE  «i«Mn-a 


DEPARTMENT  OF  HOUSING  AND 
URBAN  OEVB^PMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Fecieral  Housing 
Commissioner 

[Docket  No.  N-e3-3605;  Fn-3495-N~01] 

Interest  Rate  for  the  Section  23S(r) 
Mortgage  Insurance  Program 

AGENCY:  Ohice  of  the  Assistant 
Secretary  for  Housing-Federal  Hou^g 
Commissioner,  HUD. 

ACTXM:  Notice  of  change  in  interest  rate. 

SUMMARY:  this  notice  emnounces  a 
change  in  the  maximum  interest  rate  for 
mortgages  to  be  insured  under  section 
235(r)  ^  the  National  Housing  Act.  The 
section  23S(r)  maximum  interest  rate  is 
to  be  determined  by  the  Secretary  of 
HUD  and  published  in  the  Federal 
Register.  Mortgage  market  conditions 
now  dictate  that  the  Secretary  decrease 
the  section  235(r)  maximum  rate  from 
8.00  percent  to  7.50  percent.  There  is  no 
change  being  made  in  the  maximum 
margin  of  additional  percentage  points 
that  may  be  added  to  the  maximum  rate 
if  the  established  cemditions  are  met. 

Therefore,  the  maximum  for  the 
premium  section  235(r)  interest  rate  will 
be  9.00  percent  (7.50  percent  for  the  rate 
of  interest  and  1.50  percent  for  the 
margin  of  additional  percentage  points). 
EFFECTIVE  DATE:  April  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  N.  Dickie,  Director,  Program 
Evaluation  Division,  room  9134, 
Department  of  Housing  and  Urban 
Develi^pment,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone 
number  (202)  708-2270,  or  (202)  708- 
4594  (TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Section 
235(r)  of  the  National  Housing  Act  (12 
U.S.C.  1715z)  authorizes  the  Secretary 
to  insure  mortgages  that  refinance 
mortgages  insured  under  section  235. 
The  purpose  of  the  program  is  to  reduce 
the  interest  rate  insured  and  assisted 


under  section  235,  so  that  the  assistance 
payments  which  tiie  Department  pays 
on  b^alf  of  mortgagcHS  is  reduced.  The 
regulations  implementing  the  program 
are  contmned  in  24  CFR  part  235 
(subpart  H,  on  the  refinancing  of 
mortgages  under  section  235(r),  was 
published  on  December  30, 1992  (57  FR 
62452),  and  became  efiective  on 
February  16, 1993).  The  interest  rate  for 
these  loans  is  set  by  the  Secretary  and 
published  in  the  Federal  Register  as 
authorized  by  24  CFR  235.1202(bK3). 

The  previous  section  235(r)  interest  rate 
of  8  percent  was  published  in  the 
Federal  Register  on  December  30. 1992 
(57  FR  62452).  The  market  conditions 
dictate  a  change  in  the  sectiem  235(r) 
interest  rate  commencing  on  the  date  of 
publication  of  this  notice. 

The  most  recent  monthly  HUD  survey 
of  Mortgage  Market  conditions  (i.e.. 
Secondary  Market  Prices  and  Yields),  an 
OMB-designated  Principal  Federal 
Indicator,  found  that  the  dominant 
national  FHA  rate  being  quoted  to 
potential  homebuyers  for  “lock-in" 
commitments  of  10  days  or  more  was 
7.50  percent  on  March  1, 1993,  with  an 
average  of  .38  points,  and  an  effective 
interest  rate  of  7.55  percent.  The  7,50 
percmit  rate  was  dominant  in  all  parts 
of  the  country.  Since  the  initial  section 
235(r)  interest  rate  was  set  at  8.00 
percent  in  December  1992,  the  bond 
market  has  experienced  a  substantial 
rally,  pushing  some  long-term  interest 
rates  to  twenty-year  lours.  As  a  result  of 
investors  reaction  to  the  President's 
proposed  economic  package,  coupled 
with  signs  the  economy  may  be 
weakening,  bond  yields  have  fallen 
dramatically.  The  yield  on  30-year 
Treasury  bonds  was  7.47  percent  on 
January  8, 1993  and  dropped  to  7.02 
percent  on  the  day  after  the  President’s 
announcement  of  his  economic 
program,  and  was  6.81  percent  on 
Ma^  19. 1693.  The  yield  curve  for 
Treasury  bonds  had  climbed  sharply 
upward  because  of  investor  uncertainty 
and  lingering  fear  of  inflation.  Now 
those  fears  have  bemi  eased  somewhat 
and  long-term  rates  have  moved 
downward. 

Most  FHA  mortgages  are  funded  in 
the  GNMA  mortgage-backed  secxirities 
market.  Do  March  22. 1993,  the  GNMA 
7.00  percent  coupon  security,  backed 
with  7.50  percent  GHA/VA  loans,  was 
trading  in  the  two-month  forward 
delivery  market  at  even  par.  This  means 
lenders  will  be  wUlmg  to  commit  to 
close  these  loans  in  the  primary 
mortgage  market  at  no  discount  points. 
On  the  other  hand,  the  8.00  percent 
FHAA^A  loens  are  now  trading  at  about 
3  points  premium. 


Adjusting  the  section  235{t)  rate  to 
7.50  percent  will  bring  this  rate  back 
into  line  with  the  rest  of  the  FHA 
current  production  loans.  Therefore,  the 
maximum  rate  for  section  235(r) 
mortgages  is  7.50  percent  beginning 
with  the  piddication  date  of  this  notice. 
The  maximum  margin  additional 
percentage  points  that  may  be  added  to 
the  maximum  rate  under  24  CFR 
235.1202(b}(3Ki)(B)  will  remain  at  1.50 
percent. 

The  subject  matter  of  this  notice  is 
categorically  excluded  from  HUD’s 
environmental  clearance  procedures,  in 
accordance  with  24  CFR  50.20(1).  For 
that  reason,  no  environmental  finding 
has  been  prepared  for  this  notice. 

Authority:  12  U.S.C.  1715z:  42  U.S.C. 
3535(d). 

Dated:  March  26. 1993. 

James.  E.  Schoenberger, 

Associate  General  Deputy  Assistant  Secretary 
for  Housing. 

(FR  Doc.  93-B0S4  Filed  4-6->>3;  8:45  am] 
BlUiNQ  CODE 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
IAA-260-4210-OS] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  apf^oval  und^  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.G  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau’s  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestkms  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1004- 
0012).  Washington,  DC  20503, 
te^hone  202-395-7340. 

Title:  Recreation  and  Public  Purposes 
Act.  43  CFR  part  2740. 

OMB  Approval  Number:  1004-0012. 

Abstract  Respondents  supply 
information  and  data  de.<KTibing  the 
lands  requested,  the  proposed  use  of  the 
lands,  applicant  qualifications,  and 
detailed  plans  concerning  project 
development  and  management.  This 
information  allows  the  Bureau  to 
determine  if  the  applicant  and  proposed 
use  meet  the  requirements  of  the 
Recreation  and  Public  Purposes  Act  of 
1926,  as  amended. 
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Bureau  form  number:  2740-1. 
Frequency:  Once  as  indicated  on  SF 
83. 

Description  of  respondents:  State  and 
local  governments  and  nonprofit 
organizations. 

Estimated  completion  time:  40  Hours. 
Annual  responses:  55. 

Annual  burden  hours:  2,200. 

Bureau  Clearance  Officer:  (Alternate) 
Marsha  Harley  202-653-6105. 

Mika  Fanfold, 

Assistant  Director  for  Lantkand  Benewable 
Resources. 

(FR  Doc  93-8009  Filed  4-6-93;  8:45  am] 

SHJJNO  COOC  4910-a«-M 


[CA-010-03-4350-03:  3-00160-GP3-010- 
151 

Public  Use  Restriction;  Ceilfomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  a  temporary 
visitation  restriction  order  on  public 
lands  within  the  Carrizo  Plain  Natural 
Area,  San  Luis  Obispo  County,  in  the 
Caliente  Resource  Area,  Bakersfield 
District,  California. 

SUMMARY:  This  emergency  action 
temporarily  restricts  public  visitation  on 
BLM-administered  rock  outcrops  within 
the  Carrizo  Plain  Natural  due  to  the 
presence  of  sensitive  species  of  birds  of 
prey  during  a  critical  part  of  their  life 
cycles.  The  public  lands  affected  by  this 
restriction  are  located  within  Sem  Luis 
Obispo  County,  California. 
SUPPLEMENTARY  INFORMATION:  Effective 
on  the  date  of  publication,  and  pursuant 
to  43  CFR  part  8360  and  42  CFR 
8364.1(a),  all  authorized  visitation 
within  0.25  miles  of  any  rock  outcrop  in 
the  vicinity  of  and  including  Painted 
Rock  is  unlawful.  This  prohibition 
includes  all  outcrops  within  public 
lands  in  T32S,  R20E,  Sections  8, 16,  and 
17,  Mount  Diablo  Base  and  Meridian. 
Access  shall  be  limited  to  persons 
carrying  written  permission  horn  the 
Authorized  Officer  or  those 
participating  with  an  authorized  guided 
tour.  Individuals  within  0.25  miles  of 
the  base  of  a  rock-outcrop  or  climbing 
on  a  rock-outcrop  within  the  above 
described  area  will  be  in  violation  of 
this  Temporary  Visitation  Restriction 
Order. 

This  Temporary  Visitation  Restriction 
Order  will  in  effect  from  the  date  of 
publication  in  the  Federal  Register  until 
30  June  1993.  Maps  of  the  affected  area 
and  information  concerning  guided 
tours  are  available  from  the  Caliente 
Resource  Area  Office,  4301  Rosedale 
Highway,  Bakersfield,  California  93308. 


This  emergency  visitation  restriction  is 
intended  to  limit  visitor-caused 
disturbance  to  nesting  birds  of  prey  to 
a  level  compatible  with  successful 
nesting  while  allowing  for  educational 
and  recreational  use. 

Bureau  of  Land  Management 
employees  and  Carrizo  Plain 
cooperators  are  exempt  firom  this  order 
while  in  the  course  of  their  official 
duties. 

Any  person  who  foils  to  comply  with 
this  restriction  order  may  be  subject  to 
a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
Penalties  are  contained  in  43  CFR 
8360.D-7. 

Dated:  March  31, 1993. 
lamae  Wesley  Abbott, 

Caliente  Resource  Area  Manager. 

(FR  Doc.  93-8058  Filed  4-6-93;  8:45  am] 
BUJJNQ  CODE  4S10-40-M 


(CCM>10-03-4210-04;  COC-S2864] 

Reality  Action;  Exchange  of  Public  and 
Private  Land  In  Grand  and  Jackson 
Counties,  CO 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Correction  to  notice  of  reality 
action. 

SUIMARY:  A  notice  of  realty  action 
regarding  an  exchange  of  public  and 
private  lands  in  Grand  and  Jackson 
Counties  was  published  in  the  Federal 
Register  on  January  4, 1993.  Under  the 
supplementary  information  section, 
item  number  2  states  that  there  will  be 
"A  reservation  to  the  United  States  of  all 
mineral  deposits  of  known  value*’  made 
in  the  patent.  This  is  incorrect.  Instead, 
under  the  supplementary  information 
section,  item  number  2  should  be 
deleted  and  item  number  3  renumbered 
to  number  2.  Additionally,  under  the 
selected  public  land  section,  the  last 
paragraph,  second  sentence  reads  "In 
exchange  for  these  lands,  the  United 
States  will  acquire  the  following 
described  lands  from  Daniel  Ritchie, 
Grand  River  Ranch”.  This  sentence 
should  be  deleted.  The  second  sentence 
in  the  last  paragraph  of  the  selected 
public  land  section  should  read,  "In 
exchange  for  these  lands  and  subsurface 
rights,  the  United  States  will  acquire  the 
following  described  lands,  including 
subsurface  rights,  from  Daniel  Ritchie 
Grand  River  Ranch”. 

Dated:  March  30, 1993. 

Robert  W.  Schneider, 

Associate  District  Manager. 

(FR  Doc.  93-8019  Filed  4-6-93;  8:45  am] 
BIUMO  CODE  4310->IB-M 


[117-042-4210-06;  U-42907  et  aL]  f 

Proposed  Continuation  of  > 

Withdrawals;  Utah  | 

AGENCY:  Bureau  of  Land  Management,  : 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Reclamation 
proposes  that  four  land  withdrawals  for 
the  Central  Utah  Project,  totalling 
10,665.60  acres,  continue  for  100  years. 
The  land  would  remain  closed  to 
surface  entry  and  mining,  but  has  been 
and  would  remain  open  to  mineral 
leasing. 

DATES:  Comments  should  be  received  by 
July  6, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director,  Utah  State  Office,  P.O. 
Box  45155,  Salt  Lake  Qty,  Utah  84145- 
0155. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Massey,  BLM  Utah  State  Office, 
(801)  539-4119. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Reclamation  proposes  that  the 
existing  land  withdrawals  made  by 
Secretarial  Orders  dated  October  18, 
1918  and  November  17, 1916, 
Commissioner  Order  of  January  30, 
1956,  and  Public  Land  Order  3682, 
dated  June  10, 1965,  as  to  the  following 
described  land,  be  continued  for  100 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751,  43  U.S.C. 
1714.  The  land  is  described  as  follows: 

Central  Utah  Project 

Uintah  Special  Meridian 

U-42907 

T.  2  N.,  R.  9  W., 

Sec.  25,  N'/iNWV«,  SW’ANW’A; 

Sec.  26,  SEV4NEV4,  E’ASB’A; 

Sec.  35.  SEV4SEV4. 

U-42938 

T.  3  S..  R.  12  W., 

Sec.  13,  NEV4NEV4; 

Sec.  24,  SEV4NEV4.  SEV4; 

Sec.  25,  SWV4SEV4. 

U-42939 

T.  1  N..  R.  8  W.. 

Sec.  6,  lots  1-5,  SEV4NWV4. 

T.  1  N.,  R.  9  W., 

Sec.  1,  lots  1,  2, 6,  SV*NV2,  N’/iSW'A, 
SWV4SWV4; 

Sec.  2,  lot  1,  SEV4SWV4.  NEV4SEV4, 
SV2SEV4: 

Sec,  11,  NWV4.  NEV4.  NWV4; 

Sec.  15,  Ni/iNWV4; 

Sec.  16,  NEV4.  SEV4NWV4,  SW’A, 
NWV4SEV4; 

Sec.  17,  S>/iSEV4; 

Sec.  20,  N'ANE'A.  SWV4NEV4,  E’/iNWV4. 
SWV4; 

Sec.  21.  NWV4NWV4. 

T.  1N..R.10W.. 
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Sec.  25.  S’/iiNEV4,  SEV4NWV4. 
NViiNEV4SWV4.  SWV4NEV4SWV4. 
NWV4SWV4.  NViNViSEVi. 
NViiSEV4NEV4SEV4: 

Sec.  26.  N‘AS‘A: 

Sec.  27.  SWV4.  N«ASEV4.  SWV4SEV4: 

Sec.  28.  EViiSEV4: 

Sec.  34.  NWV4NEV4.  E’ANWV4.  SV/V*. 

T.  1  S..  R.  10  W.. 

S^.  4.  lots  1.  2.  S’/iNEV4.  E'/iSWV4. 

WViSEVi: 

Sec.  8.  EV1SEV4: 

Sec.  9.  NWV4.  W'>^iSWV4; 

Sec.  17.  EM1NEV4.  SWV4NEV4.  SEV4SWV4, 
NV1SEV4.  SWV4SEV4: 

Sec.  20.  NWV4NEV4.  NEV4NWV4. 

SV2NWV4.  N>/iSWV4.  SWV4SWV4: 

Sec.  29.  WV2NWV4; 

Sec.  30.  EV2NEV4.  NEV4SEV4.  W'/iSE'A; 

Sec.  31.  lots  2.  3.  4.  E’/iWVi. 

T.  1  S..R.  11  W.. 

Sec.  36.  SEV4NEV4.  EV2SEV4. 

T.  2  N..  R.  7  W.. 

Sec  8.  SVi: 

Sec.  17.  20; 

Sec.  19.  lots  3  and  4.  SV2NEV4.  EV2SWV4. 

NV1SEV4: 

Sec.  21.  W'/i. 

T.  2  N..  R.  8  W.. 

Sec.  24.  SEV4SWV4.  S^AtSEV*; 

Sec.  25.  N'-^iNV2,  SWViNWVi; 

Sec.  26.  NEV4NEV4.  SV2NEV4.  SEV4NWV4. 
NV2SWV4: 

Sec.  27.  S»/4SWV4.  SE'A; 

Sec.  31.  SV2SEV4; 

Sec.  32.  SEV4NEV4.  E’ASW'A.  SWV4SWV4. 

N’ASB’A.  SWV4SEV4; 

Sec.  33.  NEV4.  NWV4SWV4.  S’ANW'A; 

Sec.  34.  N'/iNWV4. 

T.  2  S..  R.  10  W.. 

Sec.  6.  lots  3-6.  SWV4NEV4.  SE’ANW’A. 

E'ASW'A.  SB’A; 

Sec  7.  N'ANE’A; 

Sec.  8.  WV2NWV4.  SW’A; 

Sec.  17.  WV2NEV4.  EViNW’A.  NE’ASW'A, 
SV^tSBVi.  NWV4SEV4. 

U-01 39316 
T.  1  N..  R.  9  W.. 

Sec  10.  SWV4SEV4. 

T.  4  S..  R.  12  W.. 

Sec  10.  lots  2.  3.  E'ANEV4.  SWV4NEV4: 

Sec  11.  N%NWV4. 

The  areas  described  aggregate  10.665.60 
acres  in  Ehichesne  and  Wasatch 
Counties. 

The  purpose  of  the  withdrawals  is  to 
protect  Soldier  Creek  Dam.  and 
Strawberry  Reservoir,  the  Strawberry 
Collection  System,  which  consists  of 
numerous  tunnels  and  features.  Upper 
Stillwater  Dam  and  Reservoir,  and 
Currant  Creek  Dam  and  Reservoir.  The 
withdrawals  segregate  the  land  from 
settlement,  sale,  location,  and  entry, 
including  location  and  entry  under  the 
mining  laws,  but  not  the  mineral  leasing 
laws.  No  change  is  proposed  in  the 
purpose  or  segregative  e^ect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 


withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  Utah  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  imdertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued,  and,  if 
so.  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Terry  Cetlin. 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  93-8011  Filed  4-6-93;  8:45  am) 
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Geological  Survey 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau’s  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1028- 
0049),  Washington.  DC  20503, 
telephone  202-395-7340. 

Title:  Tsunami  Questionnaire 
OMB  approval  number:  1028-0049 
Abstract:  Respondents  supply 
information  on  the  efiects  of 
earthquake-related  tsunamis  on 
themselves  personally,  buildings  and 
their  effects,  other  man-made 
structures,  and  coastal  areas.  This 
information  will  be  used  in  the  study 
of  the  hazards  from  earthquakes  and 
tsunamis. 

Bureau  form  number:  9-3014 
Frequency:  After  each  tsunami 
Description  of  respondents:  State  and 
local  employees;  and,  the  general 
public 

Estimated  completion  time:  0.1  hours 
Annual  responses:  200 


Annual  burden  hours:  20  hours 
Bureau  clearance  officer:  Geraldine  A. 
Wilson,  703-648-7309 

Dated:  February  16, 1993. 

Benjamin  A.  Morgan, 

Chief  Geologist. 

IFR  Doc.  93-7999  Filed  4-6-93;  8:45  am) 
BMJJNQ  CODE  4310-ai-« 


Information  Collaction  Submittad  to 
tha  Offica  of  Managamant  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau’s  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1028- 
0048).  Washington.  DC  20503, 
telephone  202-395-7340. 

Title:  Earthquake  Report 
OMB  approval  number:  1028-0048 
Abstract:  Respondents  supply 
information  on  the  efiects  of  the 
shaking  fi'om  an  earthquake— on 
themselves  personally,  buildings  and 
their  effects,  other  man-made 
structures,  and  ground  effects  such  as 
faulting  or  landslides.  This 
information  will  be  used  in  the  study 
of  the  hazards  from  earthquakes  and 
used  to  compile  and  publish  the 
annual  USGS  publication  “United 
States  Earthquakes". 

Bureau  form  number:  9-3013 
Frequency:  After  each  earthquake 
Description  of  respondents:  State  and 
local  employees;  and,  the  general 
public 

Estimated  completion  time:  0.1  hours 
Annual  responses:  1,500 
Annual  burden  hours:  150  hours 
Bureau  clearance  officer:  Geraldine  A. 
Wilson  703-648-7309 

Dated;  February  16, 1993. 

Benjamiii  A.  Morgan, 

Chief  Geologist. 

IFR  Doc.  93-8000  Filed  4-6-93;  8:45  am] 
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Information  CoOection  Submittad  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  coUecticm  of 
information  described  below  is  being 
submitted  to  the  OMB  for  approval 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau’s 
clearance  officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project,  Washington,  DC  20503, 
telephone  202/395-7340. 

Title:  Annual  National  Earthquake 
-  Hazards  Reduction  Program 
Announcement 
OMB  approval  number:  None 
Abstract:  Respondents  submit  proposals 
to  support  research  in  earthquake 
bazars  and  earthquake  prediction  to 
provide  earth-science  data  and 
informaticm  essential  to  mitigate 
earthquake  losses.  This  informaticm 
will  be  used  as  the  basis  for  selecticm 
and  award  of  projects  meeting  the 
program  objet^ves.  Annual  or  final 
reports  are  required  on  each  selected 
project  to  assess  scientific 
performance. 

Bureau  form  number:  None 
Frequency:  Annual  proposals,  annual  or 
final  reports. 

Description  of  Respondents:  Educational 
institutions,  profit  and  non-profit 
organizations,  individuals,  and 
agencies  of  local  or  State 
governments. 

Estimated  completion  time:  46  hours 
Annual  responses:  420 
Annual  burden  hours:  19,300 
Bureau  Clearance  Officer.  Geraldine  A. 
Wilson,  telephone  703/648-7309. 
Dated:  January  15, 1993. 

Benjamin  A.  Morgan, 

Chief  Geologist. 

(FR  Doc.  93-8002  Filed  4-6-93;  8.45  ami 
BaUNQ  COOE  4310-91-M 


Minerals  Management  Service 

Information  Coliectlon  Submitted  for 
Review 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  information  collection 
requirement  and  related  explanatory 


material  may  be  oUained  by  contacting 
Jeane  Kalas  at  303-231-3046. 

Comments  and  suggestions  on  the 
requirement  should  be  made  direc^tly  to 
the  Bureau  CHearanca  Office  at  the 
telephone  number  listed  below  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1010- 
0074),  Washingttm,  DC  20503, 
telephone  202-395-7340. 

Title:  Coal  Washing  and  Transpcwtation 
Allowances 

OMB  approval  number:  1010-0074 
Abstract:  The  Government  collects 
royalties  resulting  firom  the  sale  of 
Federal  and  Indian  coal.  Coal  sales 
contracts  are  required  to  be  submitted 
upon  request  by  the  Minerals 
Management  Service  to  enstue  that 
the  F^eral  and  Indian  lessor  receives 
royalties  that  are  based  on  product 
values  representing  fair  market  value. 
In  some  cases  an  allowance  may  be 
granted  from  ro3r8lties  to  cmnpensate 
the  lessee  for  the  reasonable  actxial 
costs  of  washing  the  royalty  portion  of 
the  coal.  An  allowance  may  also  be 
granted  for  transporting  the  royalty 
portion  of  coal  to  a  sales  point  not  on 
the  lease  or  in  the  mine  area.  Failure 
to  collect  the  data  described  in  this 
information  collection  could  result  in 
the  imdervaluation  of  coal  and  render 
it  impossible  to  ensure  that  the  public 
and  Indians  receive  payment  on  the 
full  value  of  the  minerals  being 
removed. 

Bureou  Fonn  Numbers:  MMS-4292  and 
MMS-42g3 

Frequency:  Annually,  or  when  a 
contract  tenninates  or  changes 
Description  of  Respondents:  telid 
minerals  mining  companies 
Estimated  Completion  Time:  6  hours 
Annucd  Responses:  78 
Annual  Burden  Hours:  498 
Bureau  Clearance  Cffficer:  Dorothy 
Christopher.  703-787-1238 
Dated:  November  9, 1992. 

James  W.  Shaw, 

Associate  Director  for  Royalty  ManagemeBt 
IFR  Doc.  93-7998  Filed  4-6-93;  8:45  am] 
BiUJNG  CODE  4S1fr-Mn-M 


Information  Collection  Submitted  for 
Review 

The  collection  of  inlmmation  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  for 
reapproval  under  the  provisions  of  the 
Paperwoik  Reduction  Act  (44  U.S.C. 
chapter  35).  Copies  of  the  information 
collection  requirmnent  and  related 
explanatory  material  may  be  obtained 
by  contacting  Jeane  Kalas  at  30^231- 
3046.  Comments  and  suggestions  on  the 


requirement  ^ould  be  made  directly  to 
the  Bureau  Clearance  OfficK'  at  the 
telephone  number  listed  below  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1010- 
0061),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Oil  Transportation  Allowances 
OMB  approval  number:  1010-0061 
Abstract:  The  Government  collects 
royalties  resulting  from  the  sale  of 
F^eral  and  Indian  oil.  In  some  cases 
an  allowance  is  granted  to 
compensate  lessees  for  the  reasonable 
costs  of  transporting  the  royalty 
portion  of  the  oil  to  a  delivery  point 
remote  from  the  lease.  Transportation 
allowances  are  taken  as  a  deduction 
from  royalty.  The  allowance 
determination  procedure  is  essential 
to  ensure  that  the  public  and  the 
Indians  receive  the  full  royalty 
payment  to  which  they  are  entitled, 
and  that  lessees  are  correctly 
compensated  for  allowable 
transportation  costs.  Failure  to  collect 
the  data  described  in  this  inframation 
collection  could  make  it  imjxMsible  to 
ensvue  that  royalty  rates  computed 
and  paid  are  appropriate. 

Bureau  Form  Number:  MMS  4110 
Frequency:  On  occasion,  annually,  or 
wnen  circumstances  change 
Description  of  Respondents:  Oil 
companies 

Estimated  Completion  Time:  Average, 
3.5  hours 

Annual  Responses:  1,200 
Annual  Burden  Hours:  4,400 
Bureau  Clearance  Officer.  Dorothy 
Christoj^er,  703-787-1238 
Dated:  November  9, 1992. 

James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  93-8001  Piled  4-8-93;  8:45  am) 

BILUNa  COOC  4316-UIMS 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  projiosal  for  the  coUection  of 
informatim  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisicms  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
projxtsed  collection  of  information  and 
related  forms  may  be  (fotained  by 
contacting  the  Bureau’s  clearance  c^cer 
at  the  ph^e  number  listed  below. 
Comments  and  suggesticms  cm  the 
requirements  should  be  made  directly  to 
the  Bureau’s  cleanntoe  officer  and  to  the 
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Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0067),  Washington  DC  20503,  telephone 
202-395-7340. 

Title:  Restrictions  on  Financial  Interests 
of  State  Employees,'30  CFR  part  705 
0MB  approval  number:  1029-0067 
Abstract:  Respondents  supply 
information  on  employment  and 
financial  interests.  The  information  is 
used  to  determine  if  respondents  are 
in  compliance  with  Section  517(g)  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  which  places 
an  absolute  prohibition  on  having  a 
direct  or  indirect  financial  interest  in 
underground  or  surface  coal  mining 
operations. 

Bureau  form  number:  OSM-23 
Frequency:  Entrance  on  duty  and 
annually 

Description  of  respondents:  Any  State 
regulatory  authority  employee  or 
member  of  advisory  boards  and 
commissions  established  in 
accordance  with  State  law  or 
regulation  to  represent  multiple 
interests  who  performs  any  fimction 
or  duty  imder  the  Act  is  required  to 
file  a  statement  of  employment  and 
financial  interests. 

Estimated  completion  time:  20  minutes 
AnnauJ  responses:  2,749 
Annual  burden  hours:  928 
Bureau  clearance  officer:  John  A. 
Trelease,  202-343-1475 
Dated:  January  29, 1992. 

John  P.  Mosesso, 

Chief.  Division  of  Technical  Services. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  April  1, 1993. 

[FR  Doc.  93-7996  Filed  4-6-93;  8:45  am] 

BILUNG  CODE  4310-06-41 


Information  Collection  Submitted  to  . 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  &e 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
the  Bureau's  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  1029- 
0083,  Washington,  DC  20503,  telephone 
202-395-7340. 


Title:  Application  for  Blaster 
Certification  in  Federal  Program 
States  and  on  Indian  Lands,  30  CFR 
955 

Abstract:  This  information  is  being 
collected  to  ensure  that  the 
qualification  of  applicants  for  blaster 
certification  is  adequate.  This 
information  will  be  used  to  determine 
the  eligibility  of  the  applicant.  The 
affected  public  will  be  blasters  who 
want  to  be  certified  by  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement. 

Bureau  Form  Number:  OSM-74 
Frequency:  Every  three  years 
Description  of  Respondents:  Individuals 
seeking  certification  as  Blasters 
Estimated  Completion  Time:  53  minutes 
Annual  Responses:  40 
Annual  Burden  Hours:  35 
Bureau  clearance  officer:  John  A. 
Trelease,  (202)  343-1475 

Dated:  March  16, 1993. 

John  P.  Mosesso, 

Chief.  Division  of  Technical  Services. 

IFR  Doc.  93-8003  Filed  4-6-93;  8:45  ami 
BILUNG  CODE  4310-06-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information,  the 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau’s  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  listed  below  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Pi-oject  (1029- 
0090),  Washington,  DC  20503, 
telephone  202-395-7340, 

Title:  Abandoned  Mine  Reclamation 
Fund — ^Fee  Collection  €md  Coal 
Production  Reporting,  30  CFR  part 
870 

OMB  Number:  1029-0090 
Abstract:  Section  402  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  requires  fees  to  be  paid  to  the 
Abandoned  Mine  Reclamation  Fund 
by  coal  operators  on  the  basis  of  coal 
tonnage  produced.  This  information 
collection  requirement  is  needed  to 
support  verification  of  the  moisture 
deduction  allowance.  The  information 
will  be  used  by  the  regulatory 


authority  during  audits  to  verify  that 
the  amount  of  excess  moisture  taken 
by  the  operator  is  appropriate. 

Bureau  Form  Number:  None 
Frequency:  On  Occasion 
Description  of  Respondents:  Coal  Mine 
Operators 

Annual  Responses:  None 
Annual  Bunen  Hours:  3,272 
Estimated  Recordkeeping  Time:  2  hours 
Bureau  clearance  officer:  John  A. 
Trelease,  (202)  343-1475. 

Dated:  December  29, 1992. 

John  P.  Moeeaso, 

Chief.  Division  of  Technical  Services. 

(FR  Doc.  93-8004  Filed  4-6-93;  8:45  am) 
BILUNQ  CODE  4310-06-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Malaria  Vaccine  Program  Advisory 
Committee;  Meeting 

Action:  Notice  of  partially  closed 
meeting. 

Committee:  Malaria  Vaccine  Program 
Advisory  Committee. 

Date  &•  Location:  VBC  Conference 
Room,  1901  North  Fort  Myer  Drive, 
Arlington,  VA  22209. 

1.  April  26,  9  am-12  pm,  suite  400, 
(closed  session). 

2.  April  26, 1  pm-4:30  pm,  suite  400. 

3.  April  27,  9  am-4;30  pm,  suite  400. 
Agenda:  The  committee  will  (1) 

review  progress  towards  malaria  vaccine 
development  by  A.I.D.-funded  and  other 
invited  investigators  and  (2)  review 
procurement  actions,  both  current  and 
planned.  Closed  Meeting:  Portions  of 
the  meeting  are  closed  under  exemption 
9  (B)  of  5  U.S.C.  S52(b)  to  discuss 
proposals,  scopes  of  work,  cost 
estimates,  and  other  sensitive 
procurement  information.  Disclosure  of 
such  information  would  be  likely  to 
significantly  fiiistrate  implementation  of 
current  and  futures  procurement  by 
A.I.D. 

FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
D.  Miller,  M.D.,  Malaria  Vaccine 
Development  Program,  A.I.D.  Office  of 
Health  (SA-18  Room  1232), 

Washington.  DC  20523-1817,  (703)  875- 
5693.  Julie  Klement,  Chief, 
Communicable  Diseases  Division,  Office 
of  Health.  Bureau  for  Research  and 
Development. 

Dated:  March  31, 1993. 

Jan  W.  Miller. 

Assistant  General  Counsel.  Employees  & 
Public  Affairs. 

[FR  Doc.  93-8014  Filed  4-6-93;  8:45  am] 

BNJJNG  CODE  6116-01-41 
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Public  Inlonnation  CoUecUon 
Requlrementa  Submitted  to  OMB  for 
Review 

The  Agency  for  International 
Development  CAID]  submitted  the 
following  public  information  collection 
requirements  to  for  review  and 
clearance  undw  the  Paperworic 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  would  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer,  Fred  D.  Allen, 

(202)  467-9367,  FA/AS/ISS.  room  3726 
NS,  Washington,  DC  20523-0042. 

Date  Submitted:  March  26, 1993 
Submitting  Agency:  Agency  for 
Intematimial  Development 
OMB  Number:  0412-0004 
Form  Number:  AID-11 
Type  of  Submission:  Renewal 

Title:  Application  for  Approval  of 
Commodity  Eligibility 

Purpose:  AID  provides  loans  and  grants 
to  many  developing  countries  in  the 
form  of  Commodity  Import  Prc^rams 
(CIPS).  These  funds  are  made 
available  to  host  countries  to  be 
allocated  to  the  public  and  private 
sectors  for  purchasing  various 
commodities  horn  the  U.S.  at  in  some 
cases,  from  other  developing 
countries.  In  accordance  with  section 
604(f)  of  the  Foreign  Assistance  Ad  of 
1961,  as  amended,  AID  can  finance 
only  those  commodities  which  are 
determined  eligible  and  suitable  in 
accordance  wiffi  various  statutory 
requirements  and  Agency  policies. 
Using  the  Applicaticm  for  Approval  of 
Commodity  ^gibility  (Fom  AID-11), 
the  supplier  cmtifies  to  AID 
information  about  tlie  commodities 
being  supplied,  as  required  in  section 
604(f),  so  that  AID  may  determine 
eligibility. 

Annual  Reporting  Burden:  Respondents: 
385;  annual  responses:  2.1;  average 
hours  per  response:  .50;  burden  hours: 

404 

Reviewer:  Jefferson  Hill,  (202)  395—7340, 
Office  of  Management  and  Budget, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated;  March  26, 1993. 

Elixabeth  Baltimore, 

Information  Support  Services  Division. 

(FR  Doc.  93-8016  Filed  4-6-93;  8:45  ami 
BIUINO  CODE  ailS-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

ptwMlIgalfon  No.  337-TA-346} 

"  HnmiMlon  Dttlwrminatlon  Not  To 
Roview  an  Initial  Oalarmlnation 
Daaignating  ttw  bivaatigatlon  **Mora 
CompUcated” 

In  the  Matter  of  certain  anisotrofrically 
etched  one  megabit  and  greater  DRAMa, 
components  thereof  and  products  containing 
such  DRAMs. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Ndice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  (ALJ)  initial  determination  (ID) 
designating  the  above-captioned 
investigation  “more  complicated.”  The 
deadline  for  completion  of  the 
investigation  is  extended  by  six  months, 
i.e.,  from  December  20, 1993,  to  June  20, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Czako,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3093. 

SUPPLEMENTARY  MFORMATION:  Chi 
February  8, 1993,  respondents  Hyundai 
Electronics  Industries  Co.,  Ltd., 

Hyundai  Electronics  America,  Inc. 
("Hyundai”),  Goldstar  Electron  C]o., 

Ltd.,  and  Goldstar  Electron  America, 

Inc.  (“Goldstar”),  filed  a  motion  to 
designate  the  subject  inv^gatimi 
“more  complicate.”  Complainant 
Micron  Semiconductor.  Ina  exposed 
the  motion.  Tlie  Commission 
investigative  attorney  (lA)  supported  the 
motiem. 

On  February  25, 1993,  the  presiding 
administrative  law  judge  issued  an  ID 
(Order  No.  3)  granting  the  motion  to 
designate  the  investigation  more 
complicated  because  the  technology 
involved  is  complex  and  discovery  will 
be  time-consuming,  in  light  of  the  need 
for  extensive  third-party  discovery,  the 
possible  need  for  making  tests  during 
various  stages  of  respondents’ 
production  process  to  assess 
infringement,  and  the  possible  need  for 
experiments  reproducing  prior  art 
processes  to  assess  validity. 

On  March  8, 1993,  complainant 
Micron  Semiconductor,  Inc.  filed  a 
petition  for  review  of  the  ID.  The  LA 
filed  a  response  to  the  petition  for 
review  on  March  15, 1993.  Goldstar 
filed  a  response  on  March  16, 1993,  and 
Hyundai  filed  a  response  on  March  17, 
1993. 


This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C  1337.  and 
Gommission  interim  rule  210.53. 19 
CFR  210.53. 

Copies  of  the  ID  and  all  oth«r 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persrms  are  advised  that 
inrormatirm  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  'TDD  terminal  on  202- 
205-2648. 

By  order  of  the  Commission. 

Issued:  March  29, 1993. 

Paul  R.  Bardoe, 

Acting  Secretary. 

(FR  Doc.  93-8097  Filed  4-6-93;  8:45  am) 
BILUNO  cooc  Toas-O^-W 


(InveatIgaBon  No.  337-TA-a47) 

Change  of  Commiasion  InvaatigMlva 
Attorney 

In  the  Matter  of  certain  anti-theft 
deactivatable  resonant  tags  and  components 
thereof 

Notice  is  hereby  given  thaL  as  of  this 
date,  Steven  A.  Glazer,  Esq.,  of  the 
Office  of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-dted 
investigation  instead  of  Jeffrey  R. 
Whieldon,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register, 
Dated:  March  29, 1993. 

Lynn  L  Levine, 

Director.  Office  of  Unfair  Import 
Investigations. 

[FR  Doc.  93-8096  Filed  4-6-93;  8:45  am) 
BILUMO  cooc  TOZO-OMI 


[Investigation  No.  731-TA-559  (Final)] 

New  Steel  Ralls  From  the  United 
Kingdom 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 


*  The  record  U  defined  in  $  207.2(f)  of  the 
Commteeion'e  Rutee  of  Practice  and  Procedure  (tv 
C3TI  207.2(f)). 
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material  injury,^  and  the  establishment 
of  an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  ^m  the  United  Kingdom  of 
new  steel  rails,^  provided  for  in 
subheading  7302.10.10  and  heading 
8548.00.00  of  the  Harmonized  TariflT 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  elective  October  14, 1992, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  new  steel  rails  from  the 
United  Kingdom  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C  1673b(b)). 
Notice  of  the  institution  of  the 
Commission’s  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  November  12, 1992  (57  FR 
53778).  'The  hearing  was  held  in 
Washington,  DC,  on  February  16. 1993, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  March  26, 
1993.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2617 
(March  1993),  entitled  "New  Steel  Rails 
from  the  United  Kingdom: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-559  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation." 

By  order  of  the  Commission. 

Issued;  March  30, 1993. 

Paul  R.  Bardos, 

Acting  Secretary. 

(FR  Doc.  93-8095  Filed  4-6-93;  8:45  ami 
BtLUNG  COOC  7030-0a-u 


2  Chairman  Newquist  determines  that  an  industry 
in  the  United  States  it  materially  infured  by  reason 
of  imports  hom  the  United  Kingdom: 

’The  merchandise  covered  by  this  investigation 
is  new  steel  rails,  except  light  rail  and  girder  rail, 
of  other  than  alloy  ste^,  weighing  over  30 
kilograms  per  meter.  New  steel  rails  include 
standard  and  premium  carbon  steel  tee  rail,  crane 
rail,  and  contact  rail  (electrical  rail). 


pnvMrtigatlon  No.  337-TA-340] 

Commission  Determination  not  to 
Review  Initiai  Determination  Granting 
Joint  Motion  to  Terminate  the 
Investigation  In  its  Entirety 

in  the  Matter  of  certain  specimen  container 
systems  and  components  including 
alignment  indicator  labels,  and  m^od  of 
use. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  initial  determination  (ID)  in  the 
above-captioned  investigation  granting 
joint  motion  to  terminate  the 
investigation  with  respect  to  respondent 
Starplex  Scientihc.  Inc.  (Starplex) 
consent  order  agreement. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  ncnconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  Singh.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  'Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3117.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission’s  TOD  terminal,  202-205- 
1810. 

SUPPLEMENTARY  INFORMATION:  On  July  6. 
1992,  Sage  Products,  Inc.  filed  a 
complaint  with  the  Commission  alleging 
imfair  acts  in  violation  of  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337). 
TTie  unfair  acts  alleged  in  the  complaint 
are  the  importation  into  the  United 
States,  the  sale  for  importation,  the  sale 
within  the  United  States  after 
importation  of  certain  specimen 
container  systems  and  components, 
including  alignment  indicator  labels,  by 
reason  of  alleged  infringement  of  claims 
1-8  and  14  of  U.S,  Letters  Patent  No. 
5,048,711.  On  August  5. 1992,  the 
Commission  instituted  an  investigation 
of  the  complaint  and  publish  notice  of 
its  investigation  in  the  Federal  Register 
(57  FR  36109  (August  12, 1992)). 

On  January  27, 1993,  complainant 
Sage  and  respondent  Starplex  jointly 
moved  for  termination  of  this 
investigation  on  the  basis  of  a  Consent 
Order  Agreement  (Motion  Docket  No. 
340-4).  The  staff  on  February  8, 1993 


supported  Motion  No.  340-4  to 
terminate  the  investigation.  On  March  2, 
1993.  the  presiding  administrative  law 
judge  issued  an  ID  granting  the  motion 
and  terminated  the  investigation  in  its 
entirety.  No  petitions  for  r^ew,  or 
agency  or  public  comments  were 
received. 

TTiis  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rule  19  CFR 
210.51(c)  and  §§  211.20—211.22  for  the 
termination  of  the  investigation. 

By  order  of  the  Commission. 

Issued:  March  29, 1993. 

Paul  R.  Bardos. 

Acting  Secretary. 

[FR  Doc.  93-8098  Filed  4-6-93;  8:45  am] 
MUMQ  COOK  Ttaa-aa-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Released  Rates  Decision  Na  MC-899; 
Releeee  Rates  Application  No.  IIC-15^ 

Reieaaed  Rates  of  Motor  Common 
Carrlars  of  Houaahold  Gooda 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice.  Released  Rates 
Application  No.  MC-1554. 

SUMMARY:  *1116  Commission  modifies 
existing  released  rates  authority  to 
permit  household  goods  carriers  to 
increase  excess  value  charges  for 
released  rates  shipments  and  to 
restructure  excess  value  charges  for 
storage-in-transit  shipments. 

EFFECTIVE  DATE:  Decision  is  effective  on 
May  21. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  C  Herzig,  (202)  927—5180, 
(TT)D  for  hearing  impaired:  (202)  927— 
5721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  ^rvices  (202)  927-5721.) 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resomces. 

Authority:  49  U.S.C  10730(a). 

Decided:  March  30, 1993. 
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By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretory. 

(FR  Doc.  93-8101  Filed  4-6-93;  8:45  am] 
BIUJNO  COOe  703S-01-M 


[DockM  No.  AB-394X] 

Austin  A  Northwestern  Railroad  Co., 
Inc.,  Texas  A  New  Mexico  Railroad 
Division;  Abandonment  Exemption;  in 
Lea  County,  NM 

Austin  A  Northwestern  Railroad  Co., 
Inc.,  Texas  A  New  Mexico  Railroad 
Division,  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F — 
Exempt  Abandonment  to  ab^don  its 
2.55-mile  line  of  railroad  between 
milepost  104.5  and  milepost  107.05  (the 
end  of  the  track),  and  approximately 
0.65  mile  of  rail-owned  sidetrack 
(located  between  the  above  mileposts), 
resulting  in  3.2-mile  line  of  track  to  be 
abandoned  in  the  City  of  Lovington,  Lea 
County.  NM.  The  segment  of  the  Line 
between  milepost  104.5  and  milepost 
105.3  will  be  reclassified  as  industrial 
track  and  will  be  kept  in  place. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period,  and  (4)  that  the  requirements  at 
49  CFR  1105.7,  49  CFR  1105.8,  49  CFR 
1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  afiected  by  the 
abandonment  shall  be  protect^  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afiected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  ofier  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on  May  7, 
1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 


*  A  stay  will  be  issued  routinely  by  the 
Commission  in  diose  proceedings  where  an 
informed  decision  on  environmental  issues 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).^  and 
trail  use/rail  banking  requests  \mder  49 
CFR  1152.29  ®  must  be  filed  by  April  19, 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  27, 1993, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  ^mmerce 
Commission,  Washin^on,  DC  20423. 

A  copy  of  any  plea^g  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Thomas  F. 
M^arland,  Jr..  Belnap,  Spencer, 
McFarland  A  Herman.  20  North  Wacker 
Drive,  Suite  3118,  Chicago,  IL  60606. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
ab^donment’s  effects,  if  any,  on  the 
environmental  and  historic  resources. 
SEE  will  issue  em  environmental 
assessment  (EA)  by  April  12, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  EKD  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided;  March  31, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-8099  Filed  4-6-93;  8:45  am) 
BUUNO  COO£  T036-41-M 


[Docket  No.  AB-S5  (Sub-No.  450X)] 

CSX  Transportation,  Inc; 
Abandonment  Exemption;  in  Polk 
County,  FL 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Energy  and  Environment  (SEE)  in  its 
independent  investigation)  caimot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  LC.C.2d 
377  (1969).  Any  entity  seeking  a  stay  on 
enviroomeotal  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt  of  Rail  Abandonment — O&rs  of 
Finan.  Assist.  4  LCC.2d  164  (1967). 

>  Tbe  Commission  will  accept  a  late-Bled  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  CSX  Transportation, 
Inc.,  of  a  1.4-mile  rail  line  extending 
from  milepost  AVO-828.71  at  Haines 
Qty  to  the  end  of  the  line  at  milepost 
AVO-830.11,  in  Polk  Coimty,  FL, 
subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  7, 
1993.  Formal  expressions  of  intent  to 
file  an  OFA  *  under  49  CFR 
1152.27(c)(2)  must  be  filed  by  April  19, 
1993;  OFAs  must  be  filed  by  May  7, 
1993;  requests  for  public  use  conditions 
must  be  filed  by  April  27. 1993; 
petitions  to  stay  must  be  filed  by  April 
22, 1993;  and  petitions  to  reopen  must 
be  filed  by  May  3, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  450X)  to: 

(1)  Office  of  the  Secretary,  Elase  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423, 

and 

(2)  Petitioner’s  representative:  Charles 
M.  Rosenberger,  500  Water  Street, 
Jacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  927-5610,  [TDD 
for  hearing  impaired:  (202)  927-5721) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
(Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359. 

[Assistance  for  the  hearing  impaired 
is  available  through  TDD  services  (202) 
927-5271.) 

Decided:  March  31, 1993. 

By  tbe  Conunission.  Chairman  McDonald, 
Vice  Chairman  Sinunons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-8104  Filed  4-6-93;  8:45  am] 
BILUNQ  CODE  703S-01-M 


[Finance  Docket  Na  32258] 

Daniel  R.  Frick;  Continuance  in  Control 
Exemption;  Winamac  Southern 
Railway  Co. 

Daniel  R.  Frick  has  filed  a  notice  of 
exemption  to  continue  in  control  of 


*  See  FjcempL  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  LC.C.  2d  164  (1967). 
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Winamac  Southern  Railway  Company 
(Winamac  Southern)  upon  its  becoming 
a  class  m  rail  carrier.  Winamac 
Southern,  a  noncarrier,  has  concurrently 
.  filed  a  notice  of  exemption  in  Finance 
Docket  No.  32257,  Winamac  Southern 
Railway  Company — Acquisition  and 
Operation  Exemption — ^Lines  of 
Consolidated  Rail  Corporation,  to 
acquire  and  operate  75.6  miles  of  rail 
line,  commonly  known  as  the 
Logansport  Cluster,  which  is  owned  by 
Consolidated  Rail  Corporatimi  (Conrail) 
in  the  Coimties  of  Carroll,  Cass,  Clinton, 
Howard,  and  Pulaski,  IN.^  Winamac 
Southern  expected  that  transaction  be 
consummate  on  or  after  March  18. 

1993. 

Mr.  Frick  also  controls  a 
nonconnecting  class  m  rail  carrier, ).  K. 
Line,  which  owns  and  operates 
approximately  16  miles  of  rail  line 
between  Monterey,  IN,  and  North 
Judson,  IN.  He  has  certified  that  (1)  the 
properties  operated  by  J.  K.  Line  do  not 
connect  with  the  properties  being 
acquired  by  Winamac  Southern;  (2)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  coimect  the  two  railroads  with 
each  other  or  any  other  railroad  in  their 
corporate  family;  and  (3)  the  transaction 
does  not  involve  a  class  I  carrier.  The 
transaction  is  therefore  exempt  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  transaction  will  be 
protected  by  the  conditions  set  forth  in 
New  York  Dock.  Ry. — Control — 
Brooklyn  Eastern  Dist.,  360 1.C.C  60 
(1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Thomas  F.  McFarland,  Jr.,  Belnap, 
Spencer.  McFarland  &  Herman,  20 
North  Wacker  Drive,  Suite  3118, 
Chicago.  IL  60606-3101. 

Decided:  April  1, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Do&  93-8105  Piled  4-8-93;  8:45  am] 
aaUNQ  CODE  703fr-01-M 


'  The  Canrail  segoienU  to  be  acquired  and 
operated  by  Winamac  Southern  includes:  (1)  the 
Logansport  Secondary  Track  between  milepost  51.0 
at  Brin^urst.  IN,  and  milepost  98.5  at  Kolomo,  IN; 
(2)  the  Winamac  Secondary  Tradi  between  milepost 
0.0  at  Van.  IN,  and  milepost  25.7  at  Winamac,  IN; 
and  (3)  Ckmrail't  interest  in  the  Kokomo  Brit  lino 
between  milepost  0.0  and  milepost  2.4  at  Kokomo, 
IN. 


[Dockat  No.  A&-393, 8ub-No.  IX] 

Northwestern  Oktahoma  Railroad 
Co. — Abandonment  Exemption— 4n 
Woodward  County,  OK 

Northwestern  Oklahoma  Railroad  Co. 
has  filed  a  notice  of  exemption  under  49 
CFR  part  1152  Subpart  F — Exempt 
Abandorunents  to  abandon  its  line  of 
railroad  extending  fitxn  its  crossing 
with  The  Atchison,  Topeka  and  Samta 
Fe  Railway  Co.  south  of  Webster 
Avenue  to  the  end  of  the  track  at  the 
north  line  of  Downs  Avenue,  all  in  the 
Qty  of  Woodward,  Woodward  County, 
OK. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  a  State  or  local 
.  government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Conunission  or  with  any  U.S.  District 
Court  or  has  bean  decided  in  favor  of 
the  complainant  within  the  2*year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7;  49  CFR  1105.8;  49  CFR 
1105.12  (newspaper  publication);  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  affected  by  the  abandonment 
shall  be  protected  tmder  Oregon  Short 
Line  B.  Co. — Abandonment— Goshen, 
360 1.C.C.  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on  May  7, 
1993,*  unless  stayed  or  a  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  is  filed.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 


<  Pursuant  to  49  CFR  1192.S0(dK2).  the  railroad 
must  file  a  verified  notice  with  die  Cmninitricm  at 
least  50  days  befan  tbe  ofaendoamsol  ia  to  be 
consummated.  Tbe  appUcool,  in  its  verified  notice, 
indicated  a  proposed  consummation  date  of  May  4, 
1993.  BecaiM  the  verified  notice  was  not  filed  until 
March  19. 1993.  consummation  cannot  take  place 
prior  to  May  7, 1993.  The  appUcant'a  lepreasntatlve 
has  orally  confirmed  the  corrected  consummation 
date. 

*  A  stay  vfill  be  routiiiriy  issued  by  die 
Commissian  in  those  proc^ings  wiMresn 
informed  decision  on  environmental  isoues 
(whether  raised  by  a  party  m  by  the  Secdm  of 
Energy  and  Environment  in  its  indqiendent 
investigation)  cannot  be  made  prior  to  the  ^ecdve 
date  of  the  nodca  of  exemption.  See  Exemption  o/ 
Out-<^-Service  Rail  Liner,  5 1.CC.2d  377  (1989). 
Any  entity  seeking  a  stay  involving  environmental 
concerns  is  encouraged  to  file  its  request  as  soon 


file  an  OFA  under  49  CFR 
1152.27(c)(2).*  and  trail  use/rail  banking 
statements^  imder  49  CFR  1152.29  must 
be  filed  by  April  19. 1993.  Petitions  to 
reopen  or  requests  for  public  use 
conditions*  under  49  CFR  1152.28  must 
be  filed  by  April  27, 1993,  with:  Office 
of  the  Se<^tary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 

Michael  W. 
lahoma 

Railroad  Co.,  211  South  Leitdi  Avenue, 
LaCrange,  IL  60525-2182. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  April  12, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decisimi. 

Decided:  March  31. 1993. 

By  the  Commission,  David  M.  IConschnik, 
Dir^or,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secrefoiy. 

[FR  Doc.  93-8100  Piled  4-6-93;  8:45  ami 

BIUJWO  coot  TOSS  ri  M 


applicant’s  representative: 
Biaszak,  Northwestern  Okl 


[Finance  Docket  No.  32257] 

Winamac  Southern  Railway  Co.; 
Acquisition  and  Operation  Exemption; 
Unea  of  Consolidatad  Rail  Corp. 

Winamac  Southern  Railway  Company 
(Winamac  Southern),  a  nonc^er,  ^ 
filed  a  notice  of  exemption  to  acquire 
and  operate  75.6  miles  of  rail  line, 
commonly  known  as  the  Logansport 


as  pouibla  in  order  to  permit  thia  Cominiaalao  to 
review  md  act  on  tbe  requeat  before  the  efiective 
date  of  thlt  exemptfon. 

*  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 

'‘The  CommiMion  wiD  accept  a  late-filed  trail  uae 
ttalement  ai  long  se  it  retaiaa  [uriadiclion  to  do  eo. 

*The  applicant  indicatei  that  the  dty  of 
Woodward  has  expressed  intarest  ia  acquiring  a 
portion  of  the  ri^t-of-way  south  of  Csdv  Avsnue 
to  expand  the  grounds  of  its  Pioneav  Museum. 
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Cluster,  owned  by  Consolidated  Rail 
Corporation  (Conrail)  in  the  Counties  of 
Carroll.  Case,  Clinton,  Howard,  and 
Pulaski.  IN.*  The  involved  Conrail 
segments  include:  (1)  The  Logansport 
Secondary  Track  between  milepost  51.0 
at  B^ghurst,  IN,  and  milepost  98.5  at 
Kokomo,  IN;  (2)  the  Winamac 
Secondary  Tra(^  between  nrilepost  0.0 
at  Van,  IN.  and  milepost  25.7  at 
Winamac.  IN;  and  (3)  Conrail’s  interest 
in  the  Kokomo  Belt  Line  between 
milepost  0.0  and  milepost  2.4  at 
Kokomo,  IN.  Winamac  Southern  will 
become  a  class  in  rail  carrier.  The 
parties  expected  to  consummate  the 
proposed  transaction  on  or  after  March 
18, 1993,  the  effective  date. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Thomas  F. 
McFarland,  Jr.,  Belnap,  Spencer, 
McFarland  &  Herman.  20  North  Wacker 
Drive.  Suite  3118,  Chicago.  IL  60606- 
3103. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  ^  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  April  1. 1993. 

By  the  Commission,  David  M  Konschnik, 
DirectOT,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-6106  PUed  4-6-93;  8:45  am] 
BIUJNO  CODE  7037-01-ia 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Easton  Area  Joint  Sewer 
Authority,  Civil  Action  No.  89-7144, 
(E.D.  Pa.)  and  CORCO  et  al)^v.  Pfizer 
Pigments,  Inc.,  et  al.,  Civil  Action  No. 
88-1359  (E.D.  Pa.)  were  lodged  on 
January  26, 1993  and  March  26, 1993 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania. 

The  cases  arise  out  of  violations  of  the 
Clean  Water  Act  committed  at  the 
Eastoi?  Sewage  Treatment  Plant,  located 
in  Easton,  Pennsylvania,  and  an 
industrial  facility  currently  owned  by 
Harcross  Pigments.  Inc.,  which 

*  This  proceeding  is  reUted  to  Finence  Docket  No. 
3225S.  in  wdiich  Dimiel  R.  Frick  has  concurrently 
filed  a  notice  of  exemption  to  continue  in  control 
of  Winamac  Southara  whan  it  becomes  a  carrier 
upon  consummation  of  the  transaction  described  in 
this  notice. 


discharges  into  the  treatment  plant.  The 
United  States’  complaint  alleges  (1)  that 
the  Easton  Area  Joint  Sewer  Authority 
and  the  City  of  Easton  violated  the  Act 
by  discharging  pollutants  from  the 
treatment  plant  in  excess  of  amounts 
allowed  by  permit;  (2)  that  the 
Authority  violated  the  Act  by  failing 
properly  to  implement  and  enforce  a 
pretreatment  program;  and  (3)  that 
Pfizer,  Inc.  and  its  subsidiary,  Pfizer 
Pigments,  Inc.,  both  which  are  former 
operators  of  the  industrial  facility  now 
owned  by  Harcross,  violated 
pretreatment  requirements  applicable  to 
the  wastewater  they  discharge  to  the 
treatment  plant 

The  above-referenced  consent  decrees 
resolve  the  claims  of  the  United  States, 
the  Commonwealth  of  Pennsylvania  and 
^  the  citizen  plaintifis  in  No.  88-159 
against  the  authority,  the  Qty  and 
Harcross.  The  decrees  require  the 
current  operators  of  the  treatment  plant 
and  the  Harcross  facility  to  comply  with 
the  Clean  Water  Act  and  to  undertake 
specific  corrective  measures.  The 
decrees  require  payment  of  dvil  * 
penalties  as  follows:  The  Authority — 
$389,800;  the  City  of  Easton — $45,250. 

A  prior  decree  required  Pfizer,  Inc.  and 
Pfizer  Pigments,  Inc.  to  pay  a  dvil 
penalty  of  $3.2  million. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
finrn  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Easton 
Area  Joint  Sewer  Authority,  et  al.,  DOJ 
Ref.  #90-5-1-1-3273. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  suite  1300, 615 
Chestnut  Street,  Philadelphia,  PA 
19106;  the  Region  in  Office  of  the 
Environment^  Protection  Agency,  815 
Chestnut  Building,  Philadelphia.  PA 
19107;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW.,  4th  Floor, 
Washington,  DC  2005,  (202-624-0892). 
A  copy  of  the  proposed  decrees  may 
also  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW..  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  endose 
a  check  in  the  amoimt  of  $41.00  (25 


cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 

Environaient  and  Natural  Resources  Division.  , 
(FR  Doc.  93-8006  Filed  4-6-93;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[Training  and  Employment  Guidance  Letter 
(TEGL)Na7-02] 

Job  Training  Partnership  Act: 

Transition  Guidance  for 
Implementation  of  the  Job  Training 
Partnership  Act  (JTPA)  Amendments 
of  1992 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice. 

SUMMARY:  The  Employment  and 
Training  Administration  has  issued 
Training  and  Employment  Guidance 
Letter  (TEGL)  No.  7-92,  dated  March  8, 
1993.  lEGL  No.  7-92  provides  gmdance 
to  States  to  facilitate  their  developing 
policy  for  Ser/ice  Delivery  Areas  and 
other  subrecipients  as  they  establish 
systems  in  response  to  the  JTPA 
Amendments  of  1992.  TEGL  7-92  is 
reprinted  below  for  public  information. 
Dolores  Battle, 

Administrator,  Office  of  Job  Training 
Programs. 

Training  and  Employment  Guidance  Letter 
No.  7-92 

From;  Carolyn  Golding,  Acting  Assistant 
Secretary  of  Labor 
Subject:  Transition  Guidance  fc»’ 

Implementation  of  the  Job  Training 
Partnership  Act  (JTPA)  Amendments  of 
1992 

1.  Purpose.  To  provide  guidance  to  State  to 
facilitate  their  developing  policy  for  Service 
Delivery  Areas  (SDAs)  and  other 
subrecipients  as  they  establish  systems  in 
response  to  the  JTPA  Amendments,  which 
take  effect  on  Jidy  1, 1993.  This  guidance  is 
being  provided  in  advance  of  Final 
Regulations  on  20  CFR  Part  627  Subpart  1, 
Transition  Provisions,  which  will  be 
published  as  soon  as  possible. 

2.  References.  JTPA  Interim  Final 
Regulations  published  on  December  29, 1992, 
TEIN  No.  16-92;  TEGL  No.  2-92;  TEGL  No. 
4-92;  and  TEGL  No.  6-92. 

3.  Background.  Public  Law  102-367,  dated 
September  7, 1992,  established  maj<» 
rerisions  to  JTPA  Section  701(i)  of  Public 
Law  102-367  permits  the  Department  to 
“establish  such  rules  and  procedures  as  may 
be  necessary  to  provide  for  an  orderly 
implementation  of  the  amendments.*  *  *’’ 
Interim  final  rules  published  December  29, 
1992,  provide  poli^  on  transition  to  the  new 
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requirements  at  20  CFR  Part  627  Subpart  I. 
The  )TPA  Amendments  of  1992  made 
significant  enhancements  to  program 
requirements  and  administrative  systems. 

The  regulations  state  that  transition  activities 
will  be  accomplished  during  the  balance  of 
Program  Year  (PY)  1992  in  ^er  to  fully 
implement  the  Amendments  on  July  1, 1993, 
unless  otherwise  stated.  Comments  on  the 
interim  final  rule  have  Indicated 
considerable  concern  with  the  transition 
provisions.  The  anticipated  expansion  and 
enrichment  of  the  Title  U-B  program  for  the 
upcoming  summer  has  also  prompted  a 
reexamination  of  transition  provisions. 
Accordingly,  pursuant  to  the  authority 
provided  by  Section  701(i)  of  Public  Law 
102-367,  this  issuance  provides  rules  and 
procedures  which  the  Department  finds 
necessary  to  provide  for  the  orderly 
implementation  of  the  Amendments.  It  is 
intended  that  these  guidelines  may  be  relied 
on  by  States  and  SDAs.  The  Department  will 
issue  conforming  amendments  to  the  JTPA 
Interim  Final  Regulations  as  soon  as  possible. 

4.  Program  Implementation.  The 
Department  recognizes  that  implementation 
by  the  States  and  SDAs  of  the  new  program 
design  requirements,  particularly  objective 
assessment  and  development  of  the 
individual  service  strategies  (ISS),  may 
require  additional  time  to  fully  implement 
beyond  July  1, 1993.  The  Department  intends 
that  the  program  design  changes  be 
undertaken  in  a  manner  which  ensures  the 
long-term  quality  of  service  delivery  in  JTPA. 
Reasonable  efforts  to  implement  the 
provisions  of  20  CFR  628.515, 628.520,  and 
628.530,  objective  assessment,  individual 
service  strategy,  and  referrals  of  participants 
to  non-Title  II  services  as  soon  after  July  1, 
1993  as  possible,  are  expected  to  be  made. 
However,  all  new  participants  will  not  be 
expected  to  initially  receive  such  services 
until  January  1, 1994.  The  Department 
acknowledges  that  the  quality  of  those 
activities  is  expected  to  be  improved  and 
refined  during  PY  1993,  as  are  all  aspects  of 
the  JTPA  program.  Monitoring  of  the  program 
aspects  of  the  Amendments  during  PY  1993 
by  all  levels  of  the  JTPA  system,  including 
the  Department,  should  focus  heavily  on 
improving  service  quality.  In  determining 
compliance  with  the  program  design 
requirements  during  PY  1993,  the  grant 
officer  will  consider  the  extent  to  which  the 
States  and  SDAs  have  made  good  faith  efibrts 
to  implement  the  new  provisions  during  PY 
1993. 

5.  Immediate  action.  In  order  tamake  the 
transition  from  the  old  to  the  new 
requirements,  the  JTPA  Regulations  at  20 
CFR  627.902  identified  actions  that  must  be 
accomplished  by  the  Governor  prior  to  July 
1, 1993.  These  actions  cover  four  major  areas: 
(a)  Funding;  (b)  Participants;  (c) 

Procurement;  and  (d)  Reporting. 

a.  Funding 

Effective  July  1, 1993,  PY  1993  funds  must 
be  administered  in  accordance  with  the  new 
legislation  and  regulations.  PY  1992  funds 
unexpended  on  June  30  may  be  expended 
after  July  1  to  serve  "grandparented" 
participants  under  “old"  rules,  or  they  may 
be  expended  after  July  1  to  serve  "new"  or 


"old”  participants  under  new  rules. 

Whatever  amount  is  used  under  the  “old" 
rules  is  to  be  reported  on  the  "old"  rep<»ting 
form.  Whatever  amount  is  used  under  the 
"new"  rules  is  to  be  reported  on  the  "new" 
reporting  form. 

There  will  be  an  Increase  allowed  in  the 
administrative  cost  limitation  for  PY  1992 
funds  from  15  percent  to  20  percent,  with  a 
corresponding  adjustment  to  the  other  cost 
limitations.  Specifically,  not  less  than  80 
percent  of  Title  II-A  frmds  may  be  expended 
for  training  and  participant  support,  and  not 
less  than  65  percent  may  be  expended  for 
training.  Any  unexpended  PY  1992  funds  to 
be  used  after  June  30, 1993,  may  be  used 
according  to  the  "old"  rules  (20  CFR  part  626 
et  al.,  published  September  22, 1989)  so  long 
as  these  funds  are  used  to  provide  training 
to  participants  who  were  enrolled  on  or 
before  June  30, 1993.  When  all  such 
participants  are  terminated,  remaining 
unspent  funds  must  be  used  and  accounted 
for  in  accordance  wdth  the  rules 
implementing  the  1992  Amendments. 

States  and  SDAs  should  identify  PY  1992 
and  earlier  funds  that  will  be  used  in  PY 
1993  for  programs  operating  under  the  new 
Amendments.  Of  these  fun&,  not  less  than 
40  percent,  or  the  rate  approved  by  the 
Governor  as  established  under  section 
203(b)(2),  must  be  used  in  PY  1993  as  Title 
n-C  funds  to  provide  services  to  eligible 
youth.  The  cost  limitations,  cost 
classifications,  and  allowable  costs 
requirements  in  the  1992  JTPA  Amendments 
apply  to  these  funds. 

The  Interim  Final  Regulations  provide  that 
administrative  cost  pool  funds  must  be 
allocated  on  the  basis  of  benefits  received, 
rather  than  the  past  practice  in  some  States 
and  SDAs  of  allocating  costs  on  the  basis  of 
proportionate  fund  contribution  to  the  pool. 
Many  commentors  viewed  this  as  imduly 
restrictive.  It  is  important  to  note  that  States, 
in  setting  policy  in  this  area,  may  apply 
whatever  ^location  methodology  is  in 
accordance  with  generally  accepted 
accounting  practices  and  is  acceptable  to  its 
auditors. 

*  Pursuant  to  TEGL  2-92,  any  available 
section  202(b)(3)  PY  1992  or  earlier  "6 
percent"  funds  may  be  used  to  develop  and 
implement  data  collection  and  management 
information  systems  to  track  the  program 
experience  of  participants. 

The  JTPA  Amendinents  of  1992  provide 
SDAs  with  the  option  to  transfer  funds 
between  the  "Parts”  within  Title  II.  For  the 
PY  1993  planning  process,  SDAs  may  use 
available  PY  1992  and  earlier  Title  U-A 
funds  for  Titles  II-A  and  Title  Il-C  purposes 
in  PY  1993,  and  may  also  transfer  PY  1993 
Title  II-A,  II-B,  and  II-C  funds  to  Titles  D- 
A  and  II-C  Guidance  that  addresses  this  was 
issued  separately  in  TEGL  No.  6-92. 

b.  Participants 

"Grandparenting"  Participants 
Participants  enrolled  in  JTPA  programs 
prior  to  July  1, 1993,  may  continue  to  be 
served  under  the  "old”  rules  and  regulations. 

As  previously  noted,  all  new  Title  U-A  and 
n-C  participants  enrolled  after  January  1, 
1994,  must  be  served  under  the  requirements 
of  the  1992  JTPA  Amendments,  e.g.. 


assessment,  ISS,  and  referral.  The  65  percent 
barrier  requirement  for  Titles  II-A  and  II-C 
however,  will  apply  to  all  participants  newly 
enrolled  after  June  30, 1993. 

The  50  percent  out-of-school  participants 
requirement  at  20  CFR  626.003(h)  will  not  be 
the  subject  of  compliance  review  until  the 
period  following  July  1, 1994.  During  PY 
1993,  however,  SDAs  must  show 
improvement  in  the  proportion  of  out-of- 
school  youth  being  served  and  ETA  and 
States  will  monitor  performance  in 
increasing  the  proportion. 

The  Interim  Pinal  Regulations  call  for  all 
participants  to  come  under  the  requirements 
of  the  Amendments  as  of  July  1, 1994.  Final 
Regulations  will  allow  paitidpants  on  board 
prior  to  July  1. 1993  to  continue  service 
under  the  old  arrangements  until  they 
terminate,  which  may  be  after  June  30, 1994. 

c.  Procurement 

Section  627.904(e)  of  the  Interim  Final 
Regulations  states  that  "All  procurements 
initiated  on  or  after  July  1, 1993,  shall  be 
governed  by  and  follow  the  requirements  in 
20  CFR  627.420  *  *  Initiation  of  a 
procurement,  for  purposes  of  this  section,  is 
considered  to  be  either  the  award  of  a  sole 
source  grant/contract,  the  award  of  a  small 
purchase  contract  or  the  issuance  of  an 
Invitation  For  Bid  or  Request  For  Proposal. 
Innccordajice  with  20  CTO  627.905, 
contracts,  awards,  and  agreements  entered 
into  on  or  before  June  30. 1993,  are  to  be  used 
to  serve  only  participants  enrolled  on  or 
before  June  30. 1993,  unless  the  contracts, 
awards  and  agreements  are  modified  to 
comply  with  the  new  amendments  and 
regulations. 

d.  Reporting 

Financial  Reports 

States/SDAs  may  continue  to  use  PY  1992 
money  for  grandparented  participants  under 
old  requirements,  or  PY  1992  funds  may  be 
used  for  new  participants  under  new 
requirements.  PY  1992  money  used  to 
implement  the  1992  Amendments  will  be 
reported  on  the  new  Title  n  financial  report 
format,  and  will  be  subject  to  the  new 
financial  management  requirements.  States 
will  continue  to  report  on  the  JTPA  Annual 
Status  Report  (JASR),  as  usual,  PY  1992  and 
earlier  money  that  is  not  used  to  implement 
the  1992  Amendments.  Reporting 
instructions  for  PY  1993  are  forthcoming.  As 
soon  as  0M3  approval  has  been  secured,  the 
Department  will  issue  instructions  for  the 
new  fiscal  reports. 

PY  1992  and  earlier  funds  used  for  PY 
1993  activity  will  assume  PY  1993 
characteristics  and  cost  limitations  and  audit 
requirements.  They  will  not,  however,  lose 
their  appropriation  identity.  These  funds  will 
be  reported  separately  on  the  new  financial 
report  under  new  cost  categories  in 
accordance  «vith  the  reporting  instructions 
issued  for  PY  1993  funds. 

Participant  Reporting 

All  oirrent  annual  and  semi-annual 
reporting  requirements  for  Title  ff  and  Title 
111  will  continue  until  full  implementation  of 
the  Standardized  Program  Information 
Reporting  (SPIR)  system.  Pull  SPIR 
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impleoieDtation  U  requind  for  PY 1993, 
b^ioning  July  1. 1993.  For  PY  1992,  a  dual 
sjrstexn  of  participant  reporting  will  be 
required  as  follows:  (1)  PY  1992  aggregate 
data  required  in  the  JASR  and  Worker 
Adjustment  Program  Annual  Program  Report 
(WAPR)  will  be  reported  lui  later  than  August 
15, 1993;  and  (2)  SPIR  participant  reports  Cm 
all  individuals  terminating  during  PY  1992 
will  be  reported  no  later  than  November  15, 
1993.  Reports  will  contain,  at  a  minimum, 
that  information  needed  to  complete  the 
JASR  and  WAPR.  Title  D-B  information  %vill 
be  reported  on  the  JTPA  Summer 
Performance  Report  Additional  requirements 
may  be  added,  depending  on  the  proposed 
summer  supplemental. 

6.  Other  laues  of  Immediate  Concern: 

a.  State  Human  Hesource  Investment  Council 
(HHIC) 

Pursuant  to  section  701  of  the  JTPA  as 
amended.  States  may  establish  an  HRIC  that 
would  supersede  and  replace  the  State  Job 
Training  Coordiiution  Council  and  other 
State  councils.  Section  703(c)  provides  that  a 
State  electing  to  estifolish  an  HRIC  shall 
certify  to  the  Secretary  such  establishment  at 
least  90  dajrs  before  tto  beginning  of  the  2- 
program  year  planning  period.  T^  2-year 
period  for  the  next  State  and  local  plans 
begiiu  July  1, 1994.  Therefore,  an  HRIC  may 
be  established  now,  or  at  any  time  during  PY 
1993.  The  certification  for  the  HRIC  is 
required  90  days  prior  to  July  1, 1994. 

b.  Instructions  Hecessary/or  SDAs  to  Operate 
the  1993  Summer  Program 

There  iS  contradictory  language  in  the 
Interim  Final  Regulations  at  20  CFR 
627.902(j}  and  627.904(k).  The  calendar  year 
1993  Title  Il-B  Summer  Youth  Employment 
and  Training  Program  will  he  governed  by 
the  Act  and  regulations  in  effect  prior  to  die 
1991  JTPA  Amendments  pursuant  to  20  CFR 
627.904(k).  Additional  guidance  will  follow 
related  to  the  proposed  summer 
supplemental. 

c.  Capacity  Building  and  Technical 
Assistance 

The  JTPA  Amendments  of  1992  made 
capacity  building  and  technical  assistance 
priorities  at  the  National,  State  and  local 
levels.  Governors  are  eimouraged  to  use 
section  202(cKl)(B)  funds  to  develop  a 
Statewide  capacity  building  and  technical 
assistance  strategy,  including  provisions  for 
SDAs  in  State  planning.  Funds  may  be  used 
for  capacity  building  purposes  beginning  July 
1. 1993.  Consideration  should  be  given  to 
directing  resources  and/or  training  directly  to 
staff  of  SDAs  and  local  service  providers. 
Other  coordinated  capacity  building 
arrangements,  including  cost-sharing 
approaches,  should  also  be  consider^. 

d.  Performance  Standards 

Guosistent  with  the  transitioo  provisions  in 
Section  701,  implementation  of  new 
performance  standards  requirements  will 
begin  on  July  1, 1993  (PY  1994).  Until  that 
time,  current  requirements  pertaining  to 
measures  and  applicatians  (La.,  adjustments, 
incentive  awards,  and  Imposition  of 
sanctions)  will  remain  in  effect.  Therefore, 
for  calculating  PY  1992  SDA  performance  on 


the  postprogram  performance  employment 
and  eamii^  measures,  States  are  to  use  the 
PY  1992  JASR  follow-up  information  (based 
on  the  find  three  quarters  of  PY  1992  and  the 
fourth  quarter  of  iHf  1991).  A  similar 
procedure  will  be  used  for  PY  1993  (using 
the  first  three  quarters  of  PY  1993  from  the 
August  15. 1994  SPIR  and  the  fourth  quarter 
of  PY  1992  derived  from  the  November  15, 
1993  SPIR).  Hiis  is  consistent  with  the 
procedures  used  since  the  inception  of 
postprogram  measures. 

e.  Grievances 

The  transition  provisions  contained  in  the 
Interim  Final  Reflations  appear  to  imply 
that  “new”  grievances  procedures  are 
required  at  the  State  and  SDA  levels  as  a 
result  of  the  JTPA  Amendments  of  1992.  This 
is  not  really  the  case.  The  basic  requirements 
at  section  144  of  the  Act,  to  have  and 
maintain  a  JTPA  grievance  procedure  for 
complaints  and  alleged  violations  of  the  Act 
and  regulations,  were  not  changed  by  the 
Amendments.  The  Amendments  revised 
section  144  by  adding  new  subsections 
which  apply  to  the  handling  of  alleged 
section  143  labor  standards  violations.  The 
States  and  SDAs  will  need  to  modify  their 
grievance  procedures  accordingly  to  cover 
such  complaints.  Complaints  and  grievances 
will  continue  to  be  handled  in  accordance 
with  established  grievance  procedures, 
except  as  modified  by  the  changes  in  the 
Amendments  to  section  144,  and  other  minor 
revisions  set  forth  at  Subpart  E,  F,  and  H  of 
the  Interim  Final  Regulations. 

/.  Coordination  Requirements 

New  coordination  and  linkage 
requirements  are  expected  to  be  developed 
during  PY  1993  so  as  to  constructively 
impact  the  planning  and  coordination  of  PY 
1994-95  activities  under  Titles  I,  II  and  III. 

g.  Plans  Modifications 

The  Interim  Final  Reguletions  call  for  the 
modification  of  State  and  local  job  training 
plans.  The  plans  need  to  reflect  only  those 
programmatic  revisions  which  are  necessary 
to  implement  the  requirements  that  take 
effect  on  July  1, 1993  or  during  PY  1993.  The 
plans  must  also  reflect  provisions  for  the  new 
coordination  requirements  for  local  adult  and 
youth  programs  which  must  be  in  place 
during  PY  1993. 

h.  SDA  Redesignation 

Policies  for  the  designation  of  SDAs  need 
not  affect  SDAs  prior  to  the  designations  for 
PY  1994.  It  is  expected  that  these  policies 
will  apply  to  SDA  designations  prior  to  the 
1994-1995  program  year  period. 

7.  Action.  States  should  ensure  that 
transition  activities  are  consistent  with  this 
guidance. 

8.  Inquiries.  Questions  may  be  directed  to 
Jim  Aaron  at  (202)  219-6825  or  Hugh  Davies 
at  (202)  219-5580. 

IFR  Doc.  93-8091  Filed  4-6-93;  8:45  am]  . 
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Office  of  the  Aesietant  Secretary  for 
Veterana’  Employment  and  Training 

Procedures  for  Application  for  Funds: 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  Tide  VII,  SubtitJe  C, 
Section  738,  Fiscal  Year  1993 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Veterans*  Employment  and 
Training  (OASVET),  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  of  solicitation  for  grant 
applications. 

SUMMARY:  This  notice  sets  forth  the 
procedures  for  obtaining  an  application 
for  funds  for  the  operation  of  a 
Homeless  Veterans  Reintegration  Project 
(HVRP)  funded  under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
Title  Vn.  Subtitle  C,  Section  738. 

Projects  will  be  administered  by  the 
Department  of  Labor  through  grants 
with  State  and  local  public  agencies  and 
nonprofit  organizations. 

DATES:  The  closing  date  for  receipt  of  a 
completed  application  package  in 
response  to  this  notice  is  May  14, 1993. 
Applications  received  after  that  time 
will  be  considered  for  award  according 
to  the  instructions  in  the  application 
package  governing  late  proposals. 
ADDRESSES:  A  copy  of  the  application 
package  and  instructions  for  completion 
may  be  obtained  by  written  request  only 
directed  to;  U.S.  Department  of  Labor, 
Office  of  Procurement  Services,  rra. 
S5220,  200  (Donstitution  Ave.,  NW., 
Washington,  DC  20210,  Grant  Officer. 
Attention:  Robert  MacLeod,  Reference 
SGA  93-02.  Self-addressed  mailing 
labels  will  be  appreciated. 

FOR  FURTHER  MFORMATiON  CONTACT: 
Robert  MacLeod,  U.S.  Department  of 
Labor,  Office  of  Procurement  Services. 
200  Constitution  Ave.,  NW,,  rm.  S5220. 
Washington,  DC  20210,  Telephone  (202) 
219-6246. 

SUPPLEMENTARY  INFORMATION;  The  Office 
of  the  Assistant  Secretary  for  Veterans’ 
Employment  and  Training  (OASVET) 
announces  the  availability  of  an 
application  package  for  its  HVRP  funds 
for  Fiscal  Year  1993.  Funding  for  these 
projects  is  authorized  by  Section  738  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  (Pub.  L.  100-77).  Most 
recently  under  the  Homeless  Veterans 
(Comprehensive  Service  Programs  Act  ot 
1992  (Public  Law  102-590,  enacted  on 
November  10, 1992)  the  Homeless 
Veterans  Reintegration  Project  was 
reauthorized  through  Fiscal  Year  199S. 

The  McKinney  Act  provides  funds  to 
various  Federal  agencies  to  administer  a 
variety  of  programs  for  homeless 
persons.  Title  VII,  Subtitle  C,  section 
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738  of  the  Act  authorizes  programs  "to 
expedite  the  reintegration  of  homeless 
veterans  into  the  labor  force."  There  is 
approximately  $4.5  million  available  in 
Fiscal  Year  1993  to  carry  out 
demonstration  HVRPs  in  urban  areas 
authorized  under  section  738.  A 
separate  competition  for  a  small  number 
of  demonstration  grants  to  operate  in 
rural  areas  will  be  annotmced  separately 
at  a  later  time. 

Project  funding  will  range  from 
$100,000  to  $300,000  with  an  average  of 
$150,000.  Between  25  and  30  projects 
will  be  funded.  Projects  will  begin  no 
later  than  September  30, 1993  for  a  one- 
year  period  with  an  option  to  renew  for 
an  additional  year.  Individual  starting 
dates  will  be  negotiated  with  successful 
applicants. 

La  keeping  with  the  demonstration 
nature  of  the  McKinney  Act,  the 
program  is  designed  to  provide  each 
potential  program  operator  with 
flexibility  in  determining  the  range  of 
supportive  and  training-related 
activities  which  best  meet  the  need  of 
the  homeless  veteran  population  in  its 
jurisdiction. 

There  are  three  elements,  however, 
which  will  be  required  in  each  HVRP: 

(1)  An  outreach  activity  staffed  by 
veterans  who  have  experienced 
homelessness;  or,  if  outreach  is  deemed 
not  necessary  due  to  the  applicant’s 
particular  local  circumstances,  at  least 
one  veteran  who  has  experienced 
homelessness  must  be  employed  on  staff 
in  a  position  involving  direct  client 
contact;  (2)  linkages  with  providers  of 
other  services  wUch  could  benefit 
homeless  veterans,  including,  where 
applicable,  other  recipients  of  funds 
under  the  McKinney  Act;  and  (3) 
projects  must  be  employment-focused  in 
order  to  provide  the  employment  and 
training  services  needed  to  reintegrate 
homeless  veterans  into  the  labor  force. 

Potential  jurisdictions  which  will  be 
served  through  HVRPs  are  limited  to:  (1) 
The  75  largest  U.S.  cities  and/or 
jurisdictions  which  were  served  through 
the  HVRP  in  FY  1992.  A  list  of  these 
jurisdictions  follows; 

Arizona 
Birmingham 
Alaska 
Anchorage 
Arizona 
Mesa 
Phoenix 
Tucson 
California 
.Anaheim 
Fresno 
Long  Beach 
Los  Angeles 
Oakland 


Riverside 
Sacramento 
San  EKego* 

San  Francisco 
San  Jose* 

Santa  Ana 
Stockton 
Colorado 
Aurora 

Colorado  Springs 
Denver* 

District  of  Columbia 
Florida 
Jacksonville 
Miami 

St.  Petersburg 
Tampa 
Georgia 
Atlanta* 

Hawaii 
Honolulu 
Illinois 
Chicago 
Indiana 
Indianapolis 
Kansas 
Wichita 
Kentucky 
Lexington-Fayette 
Louisville 
Louisiana 
Baton  Rouge 
New  Orleans 
Maryland 
Baltimore 
Massachusetts 
Boston* 

Michigan 
Detroit* 
Minnesota 
Minneapolis 
St.  Paul 
Missouri 
Kansas  City 
St.  Louis* 
Nebraska 
Omaha 
Nevada 
Las  Vegas 
New  Jersey 
Jersey  City 
Newark 
New  Mexico 
Albuquerque 
New  York 
Buffalo 
Now  York* 
Rochester 
North  Carolina 
Charlotte 
Raleigh 
Ohio 
Akron 
Cincinnati 
Cleveland 
Columbus 


*  Fiscal  Year  1992  Homeless  Veterans 
Reintegration  Project  Jurisdictions. 


Toledo 
Oklahoma 
Oklahoma  Qty 
Tulsa* 

Oregon 

Portland 

Pennsylvania 

Philadelphia 

Pittsburg 

Tennessee 

Memphis 

Nashville/Davidson* 

Texas 

Arlington 

Austin 

Corpus  Christ! 

Dallas 
El  Paso 
Fort  Worth 
Houston 
San  Antonio 
Virginia 
Norfolk 
Virginia  Beach 
Washington 
Seattle* 

Olympia* 

Tacoma* 

Wisconsin 

Milwaukee* 

Entities  which  are  eligible  to  submit 
applications  for  serving  the  jurisdictions 
listed  above  are  (1)  State  and  local 
public  agencies  and  (2)  nonprofit 
organizations. 

"Local  public  agency”  refers  to  any 
public  agency  of  a  general  purpose 
pohtical  subdivision  of  a  State  which 
has  the  power  to  levy  taxes  and  spend 
funds,  as  well  as  general  corporate  and 
poUce  powers.  (This  typically  refers  to 
cities  and  counties). 

Nonprofit  organizations  invited  to 
apply  are  those  who  have  operated  an 
HVRP  or  similar  employment  and 
training  program  for  the  homeless  or 
veterans;  have  proven  capacity  to 
manage  Federal  grants;  and  will  provide 
the  necessary  linkages  for  services. 

The  application  instructions  will 
include  a  more  detailed  program 
description,  program  guidelines,  and 
approach  to  implementation.  The 
application  package  will  consist  of  a 
standard  application  form,  a  narrative 
description  of  proposed  activities  and 
current  services,  and  a  detailed  budget. 
Criteria  for  identifying  the  most 

Eromising  and  effective  proposals  will 
a  applied,  and  between  25  and  30 
appUcants  will  be  identified  as  potential 
grantees.  Applicants  are  advised  that 
discussions  may  be  necessary  to  clarify 
any  inconsistencies  in  their 
applications.  The  final  decision  on  the 
award  will  be  based  upon  what  is 
advantageous  to  the  Federal 
Government  as  determined  by  the  Grant 
Officer. 
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Signed  at  Washington,  DC  this  1st  day  of 
April  1993. 

JeCErey  C  Crandall, 

Acting  Assistant  Secretary  for  Veterans' 
Employment  and  Training. 

(FR  Doc.  93-S090  Piled  4-6-93;  8:45  am] 
BILUNQ  CODE  4B10-T*-H 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication 

The  RelocaLon  of  the  Technical 
Specification  Tables  on  Instrument 
Response  Time  Limits 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  Nuclear  Regulatmy 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  to  provide  guidance  to 
assist  licensees  in  preparing  a  license 
amendment  request  to  relocate  tables  for 
instrument  response  time  limits  fix>m 
technical  specihcation  to  the  updated 
final  safety  analysis  report.  The  NRC  is 
seeking  comment  from  interested  parties 
regarding  both  the  technical  and 
regulatory  aspects  of  the  proposed 
generic  letter  presented  under  the 
Supplementary  Information  heading.  At 
the  236th  meeting  of  the  Committee  to 
Review  Generic  Requirements  (CRGR), 
the  NRC  staff  discussed  the  proposed 
generic  letter  and  the  supporting  CRGR 
review  package  documentation.  This 
information  is  available  under  accession 
number  9212150291  for  inspection  or 
copying  for  a  foe  in  the  NRC  Public 
Df^ment  Room,  the  Gelman 
Building — ^room  LL6  (Lower  Level), 

2120  L  Street,  NW,,  Washington  DC, 
20555.  The  NRC  will  consider 
comments  received  from  interested 
parties  in  the  final  evaluation  of  the 
proposed  generic  letter.  The  NRCs  final 
evaluation  will  include  a  review  of  the 
technical  position  and.  when 
appropriate,  an  analysis  of  the  value/ 
impact  on  licensees.  Should  this  generic 
letter  be  issued  by  the  NRC,  it  will 
become  available  for  public  inspection 
in  the  Public  Document  Rooms. 

DATES:  Comment  period  e.xpires  May  24, 
1993.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Wa.<ihington,  DC  20535. 
Written  comments  may  also  be 


delivered  to  room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m..  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Dunning,  (301)  504-1189. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  the  proposed  generic  letter 
that  would  be  addressed  to  all  holders 
of  operating  licenses  for  power  reactors 
under  the  subject  of  “Relocation  of  the 
Technical  Specification  Tables  on 
Instrument  Response  Time  Limits." 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
guidance  for  requesting  a  license 
amendment  to  relocate  tables  of 
instrument  response  time  limits  frum 
technical  specifications  (TS)  to  the 
updated  final  safety  analysis  report 
(FSAR).  The  NRC  developed  this  line- 
item  TS  improvement  in  response  to  TS 
proposals  by  applicants  for  operating 
licenses. 

Licensees  that  plan  to  adopt  this  line- 
item  TS  improvement  are  encouraged  to 
propose  TS  changes  consistent  with  the 
enclosed  guidance  in  Enclosures  1  and 
2.  NRC  project  managers  will  review  the 
amendment  requests  to  verify  that  they 
conform  to  the  guidance.  Please  contact 
your  project  manager  or  the  contact 
indicated  herein  if  you  have  questions 
on  this  matter. 

Any  action  by  licensees  to  propose 
technical  specification  changes  in 
accordance  with  the  guidance  of  this 
generic  letter  is  voluntary  and, 
therefore,  not  a  backfit  under  10  CFR 
50.109.  The  following  information, 
although  not  requested  under  the 
provisions  of  10  CFR  50.54(f),  would 
help  the  NRC  to  evaluate  licensees’ 
costs  to  propose  TS  changes  in 
accordance  with  this  generic  letter. 

1.  The  licensee’s  time  and  costs  to 
prepare  the  amendment  request. 

2.  An  estimate  of  the  licensee’s  long¬ 
term  costs  or  savings  as  a  result  of  this 
TS  change. 

Enclosure  1 — Guidance  for  a  Proposed 
License  Amendment  to  Relocate  Tables 
of  Instrument  Response  Time  Limits 
firom  Technical  Specifications  to  the 
Updated  Final  Safety  Analysis  Report 

Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  the 
following  guidance  for  preparing  a 
proposed  license  amendment  to  relocate 
the  tables  of  response  time  limits  for  the 
reactor  trip  system  (RTS)  and  the 
engineered  safety  features  actuation 


system  (ESFAS)  instruments  from 
technical  specifications  (TS)  to  the 
updated  final  safety  analysis  report 
(FSAR).  The  NRC  has  already 
implemented  this  line-item  TS 
improvement  for  recently  issued 
operating  licenses  and  in  the  improved 
standard  technical  specifications. 

Discussion 

The  limiting  conditions  for  operation 
(LCO)  for  RTS  and  ESFAS  instruments 
require  that  these  systems  be  operable 
with  response  times  as  specified  in  TS 
tables  for  each  of  these  systems.  The 
surveillance  requirements  specify  that 
licensees  test  these  systems  and  verify 
that  the  response  time  of  each  function 
is  within  its  limits.  Relocating  the  tables 
for  the  RTS  and  ESFAS  instrument 
response  time  limits  from  the  TS  to  the 
updated  FSAR  will  not  alter  these 
siuveillance  requirements.  However, 
this  TS  change  allows  the  licensee  to 
administratively  control  changes  to  the 
response  time  limits  for  the  RTS  and 
ESFAS  instruments  in  accordance  with 
the  provisions  of  10  CFR  50.59  without 
the  need  to  process  a  license 
amendment  request. 

The  LCO  for  the  RTS  and  the  ESFAS 
typically  specify  that  the  associated 
instruments  “shall  be  OPERABLE  with 
RESPONSE  TIMES  as  shown  in  Table 
3.3-2”  (RTS)  or  “Table  3.3-5"  (ESFAS). 
An  acceptable  change  to  the  LCO  would 
be  to  remove  the  reference  to  response 
times  and  simply  state  that  this 
instrumentation  "shall  be  OPERABLE” 
as  shown  for  the  markup  of  the 
Westinghouse  standard  technical 
specifications  in  Enclosure  2.  This 
change  is  compatible  with  relocating  the 
referenced  tables. 

The  surveillance  requirements  specify 
that  the  response  time  of  each  trip 
function  is  to  be  demonstrated  to  be 
within  its  limit  at  the  specified 
frequency  and  do  not  reference  the 
tables  of  response  time  limits. 

Therefore,  the  s\irveillance  requirements 
specified  in  this  manner  need  not  be 
modified  to  implement  this  change. 
However,  a  footnote  in  the  table  of 
response  time  limits  for  the  RTS  states 
that  neutron  detectors  are  exempt  from 
response  time  testing.  To  retain  this 
exception,  which  is  stated  only  in  the 
table  being  removed  from  the  TS,  the 
surveillance  requirements  for  the  RTS 
should  be  modified  to  add  the  following 
statement: 

Neutron  detectors  are  exempt  from 
response  time  testing.  Each  licensee  that 
wishes  to  implement  this  line-item  TS 
improvement  should  confirm  that  the 
plant  procedures  for  response  time 
testing  include  acceptance  criteria  that 
reflect  the  RTS  and  the  ESFAS  response 
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time  limits  in  the  tables  being  relocated 
from  the  TS  to  the  updated  FSAR.  The 
licensee  should  also  provide  a 
commitment  to  include  the  RTS  and  the 
ESFAS  response  time  limits  in  the  next 
update  of  the  FSAR. 

Licensees  would  submit  any 
subsequent  changes  to  these  limits  in 
the  FSAR  as  an  update  of  the  FSAR  as 
required  by  10  CFR  50.71(e).  Related 
changes  to  plant  procedures  would  be 
subject  to  the  provisions  that  control 
changes  to  plant  procedures  as  stated  in 
the  administrative  controls  section  of 
theTS. 

Enclosure  2 — Model  Technical 
Specifications 

The  model  technical  sptecifications 
are  based  on  the  “Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors,”  NUREG- 
0452,  Revision  4a. 

3/4. 3.1  Reactor  Trip  System 
Ini:trumentation 

3.3.1  As  a  minimum,  the  Reactor  Trip 
System  instnunentation  channels  and 
interlocks  of  Table  3.3-1  shall  be 
OPERABLE. 

(Change  TS  3.3.1  as  shown) 

4.3.1.2  The  REACTOR  TRIP 
SYSTEM  RESPONSE  TIME  of  each 
Reactor  trip  function  shall  be 
demonstrated  to  be  within  its  limit  at 
least  once  |}er  18  months.  Each  test  shall 
include  at  least  one  train  such  that  both 
trains  are  tested  at  least  once  per  36 
months  and  one  channel  per  Action 
such  that  all  channels  are  tested  at  least 
once  every  N  times  18  months  where  N 
is  the  total  number  of  redundant 
channels  in  a  specific  Reactor  trip 
function  as  shown  in  the  “Total  No.  of 
Channels”  column  of  Table  3.3—1. 

(No  change  to  TS  4.3.1. 2) 

3/4. 3. 2  Engineered  Safety  Features 
Actuation  System  Instrumentation 

3.3.2  The  Engineered  Safety 
Features  Actuation  System  (ESFAS) 
instrumentation  channels  and  interlocks 
shown  in  Table  3.3-3  shall  be 
OPERABLE  with  their  Trip  Setpoints  set 
consistent  with  the  values  shown  in  the 
Trip  Setpoint  column  of  Table  3.3—4. 

(Change  TS  3.3.2  as  shown) 

4.3.2.2  The  Engineered  Safety 
Features  Response  Time  of  each  ESFAS 
function  shall  be  demonstrated  to  be 
within  the  limit  at  least  once  per  18 
months.  Each  test  shall  include  at  least 
one  train  such  that  both  trains  are  tested 
at  least  once  per  36  months  (md  one 
channel  per  function  such  that  all 
channels  are  tested  at  least  once  every 
N  times  18  months  where  N  is  the  total 
number  of  redundant  chaimels  in  a 
specific  ESFAS  function  as  shown  in 


the  “Total  No.  of  Channels”  column  of 
Table  3.3-3. 

(No  change  to  TS  4.3.2.2) 

Dated  at  Rrckville,  Maryland,  this  thirty- 
first  day  of  March  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gail  H.  Marcus, 

Chief,  Generic  Communicatioiu  Branch, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-8120  Filed  4-6-93;  8:45  am] 
MLUNO  CODE  TSaO-ftt-M 


[Dockat  Noa.  50-315  and  50-316] 

Indiana  Michigan  Power  Co.,  (Donald 
C.  Cook  Nuclear  Plant  Unite  1  and  2); 
Exemption 

I. 

Indiana  Michigan  Power  Company 
(the  licensee)  is  die  holder  of  Facility 
Operating  License  Nos.  DPR-58  and 
DPR-74  which  authorize  opmation  of 
the  Donald  C  Cook  Nuclear  Plant.  Units 
1  and  2  at  steady-state  reactor  power 
levels  not  in  excess  of  3250  and  3411 
megawatts  thermal,  respectively.  The 
Donald  C.  Cook  facilities  are  pressurized 
water  reactors  located  at  the  licensee's 
site  in  Berrien  County.  Michigan.  These 
licenses  provide,  among  other  things, 
that  they  are  subject  to  ail  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  herafier  in  effect. 

n. 

Section  50.54(q)  of  10  CFR  part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans  that 
meet  the  standards  of  10  CFR  50.47(b) 
and  the  requirements  of  appendix  E  to 
10  CFR  part  50.  Section  rV.F.3  of 
appendix  E  requires  that  each  licensee 
at  each  site  shall  exercise  with  ofi-site 
authorities  such  diat  the  State  and  local 
government  emergency  plans  for  each 
operating  reactor  site  are  exercised 
biennially,  with  full  or  partial 
participation  by  State  and  local 
governments,  within  the  plume 
exposure  pathway  emergency  planning 
zone  (EPZ). 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a).  (1) 
are  authorized  by  law.  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
where  special  circumstances  are 
present.  Section  50.12(a)(2)(v)  of  10  CFR 
part  50  indicates  that  special 
circumstances  exist  when  an  exemption 
would  provide  only  temporary  relief 
from  the  applicable  regulation  and  the 


licensee  has  made  good  feith  efforts  to 
comply  with  the  regulation. 

m. 


By  letter  dated  May  24, 1991,  the 
licensee  requested  an  exemption  from 
the  schedule  requirements  of  Section 
IV.F.3  of  appendix  E  to  perform  a 
biennial  full  pculicipation  emergency 
preparedness  exercise  for  Donald  C 
Co^  Nuclear  Plant  in  1992.  This 
exemption  was  granted  by  the 
Commissitm  on  September  4, 1991,  with 
the  stipvilation  that  the  full  participation 
exercise  be  conducted  before  June  1, 
1993.  By  letter  dated  January  15, 1993, 
the  licensee  requested  an  extension  to 
the  previously  granted  exemption.  As  a 
result  of  a  scheduling  conference  held 
November  12  and  13, 1992,  with  FEMA 
and  representatives  ^m  all  of  the  State 
and  utilities  in  FEMA  Region  V,  the 
licensee  was  assigned  a  date  of  June  30, 
1993,  for  its  full  participation 


emergency  preparedness  exercise. 

The  rationale  that  was  provided  for 
originally  granting  the  exemption,  to 
balance  the  logistical  and  resource 
burden  on  the  State  and  FEMA,  is  still 
germane.  The  current  schedule  only 
extends  the  previously  granted 
exemption  by  a  month.  Also,  local 
officials  of  Berrien  Coimty  also 
participated  in  emergency  preparedness 
exercises  for  the  Palisades  Nuclear 
Plant. 

Based  on  a  consideration  of  the  facts 
presented  in  Section  m  above,  the  NRC 
staff  finds  that  the  following  factors 
support  granting  of  the  requested 
exei^tion: 

a.  l^e  capability  of  the  State  of 
Michigan  and  the  local  government 
agencies  to  respond  to  an  emergency  at 
the  Donald  C.  Cook  Nuclear  Plant  has 
been  adequately  demonstrated  in 
previous  exercises  at  D.  C  Cook.  FEMA 
has  found  that  there  is  reasonable 
assurance  that  appropriate  measures  can 
be  taken  to  protect  the  health  and  safety 
of  the  public  in  the  event  of  a 
radiological  accident  at  D.  C.  Cook  and 
had  previously  granted  an  exemption  to 
the  rmuirements  of  44  CFR  350.9(c). 

b.  The  State  of  Michigan  maintains  a 
high  level  of  preparedness  through  its 
participation  in  exercises  with  each  of 
the  nuclear  power  plants  located  in  the 
State,  including  two  full  participation 
exercises  in  1992. 

c.  FEMA  and  State  and  local  agencies 
have  indicated  their  agreement  with  the 
proposed  exercise  schedule  change. 

The  requested  exemption  is  a  one¬ 
time  schedule  change  which  will  result 
in  extending  the  previously  granted 
exemption  %  one  month.  This  will 
result  in  a  more  balanced  and  efficient 
allocation  of  State  and  FEMA  resources. 
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The  licensee  has  made  a  good  faith 
effort  to  comply  with  the  regulations  by 
conducting  the  required  full 
participation  emergency  preparedness 
exercises  at  D.  C.  Cook  with  State  and 
local  government  agencies  since  1984. 
All  affected  parties  support  the 
proposed  schedule  cha^e. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a)(1),  this  exemption  as  described 
in  Se<^on  IV  as  authorized  by  law.  will 
not  present  an  imdue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  determines  further  that 
special  circumstances  as  provided  in  10 
CFR  50.12(a)(2)(v)  are  presently 
justifying  the  exemption. 

Therefore,  the  Commission  hereby 
grants  the  Exemption  from  the 
requirements  of  10  CFR  part  50, 
appendix  E,  Section  IV.F.3,  for  the 
conduct  of  a  biennial  off-site  full 
participation  emergency  preparedness 
exercise  in  1992,  provided  that  such  an 
exercise  be  conducted  by  the  end  of  July 
1993. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(58  FR  16555). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  30th  day 
of  March,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Martin  J.  Virgilio,  Acting  Director, 

Division  of  Reactor  Projects — IllfW/V,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-8121  Filed  4-6-93;  8:45  am) 
BILUNQ  CODE  T5a0-01-«i 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Issuance  of  Transmittal  Memorandum 
No.  12 

AGENCY:  Office  of  Management  and 
Budget. 

action:  Issuance  of  Transmittal 
Memorandum  No.  12,  amending  OMB 
Circular  No.  A-76,  “Performance  of 
Commercial  Activities." 

SUMMARY:  This  notice  contains 
Transmittal  No.  12,  to  OMB  Circular  No. 
A-76,  “Performance  of  Commercial 
Activities.” 

This  Transmittal  Memorandum 
updates  the  Federal  pay  raise 
assumptions  and  inflation  factors  used 
for  computing  the  Government’s  in- 
house  personnel  and  non-pay  cost 
increases  for  Fiscal  Years  1993  through 
1998.  The  Federal  pay  raise 


assumptions  and  the  non-pay  category 
rates  are  contained  in  the  Pr^ident’s 
Budget  for  Fiscal  Year  1994.  The  factors 
contained  in  OMB  Circular  No.  A-76, 
Transmittal  Memorandum  No.  11  (See 
Federal  Register  Vol.  57,  No.  59,  dated 
March  26, 1992,  page  10508)  are 
outdated. 

The  revision  does  not  require  any 
agency  to  (1)  create  or  maintain  a 
duplicate  control/monitoring/reporting 
system  or  (2)  adopt  any  additional 
controls,  not  presently  in  compliance 
with  Federal  Acquisition  Regulations 
(FAR). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Childs,  Federal  Services  Branch, 
General  Management  Division,  Office  of 
Management  and  Budget,  (202)  395- 
6104. 

Franklin  S.  Reeder, 

Assistant  Director  for  General  Management. 
Circular  No.  A-76  (Revised] 

Transmittal  Memorandum  No.  12 
To  the  Heads  of  Executive  Departments  and 
Agencies 

Subject:  Performance  of  Commercial 
Activities 

This  Transmittal  Memorandum  updates 
the  Federal  pay  raise  assumptions  and 
inflation  factors  used  for  computing  the 
Government's  in-house  personnel  and  non¬ 
pay  cost  increases,  as  provided  in  the 
President's  Budget  for  Fiscal  Year  1994. 

The  following  factors  should  be  applied 
per  paragraph  C  pages  IV-6  and  IV-7  of  the 
OMB  Circular  A-76  Supplemental  Cost 
Comparison  Handbook  (August  1983). 


Federal  raise  assump¬ 

tions.  Effective  date 

Inflation  fac¬ 
tors,  Military 
and  civilian 

January  1993 . 

3.7 

January  1994  . 

0.0 

January  1995  . 

2.0 

January  1996  . 

1.7 

January  1997 . 

1.6 

January  1998  . 

2.3 

Non-Pay  categories  (sup- 

plies  and  equipment,  etc.) 

FY  1993  . 

3.0 

FY  1994  . . . 

2.7 

FY  1995  . 

2.6 

FY  1996  . 

2.5 

FY  1997  . 

2.5 

FY  1998  . 

2.5 

The  above  personnel  pay  raise  factors  do 
not  include  "locality  pay,”  which  is  expected 
to  begin  in  1995  under  the  President's  FY 
1994  budget.  Locality  pay  factors  will  be 
provided  in  a  future  update.  Until  that  time, 
locality  pay  adjustments  are  not  required. 
Locations  ^at  received  the  Interim 
Geographic  Adjustments  (IGA),  as  provided 
by  section  302  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (P.L.  101-509), 
will  continue  to  receive  those  payments.  'The 
above  personnel  pay  raise  factors  shall  be 
applied  at  these  locations  after  consideration 


is  given  to  the  Interim  Geographic 
Adjustments. 

'These  revisions  are  effective  as  follows:  All 
changes  in  the  Transmittal  Memorandum  are 
effective  immediately  and  shall  apply  to  all 
cost  comparisons  in  process  where  the 
Government's  in-house  cost  estimate  has  not 
been  publicly  revealed  before  this  date. 

Sincerely, 

Franklin  S.  Reeder, 

Assistant  Director  for  General  Management. 
[FR  Doc.  93-7877  Filed  4-6-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-32083;  File  No.  SR-AMEX- 

92-44] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  To  Its  Pre-Opening 
Application  Rule 

March  31, 1993. 

On  December  14, 1992,  the  American 
StCKik  Exchange,  Inc.  (“AMEX”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).^  The 
purpose  of  the  proposal  is  to  conform 
the  AMEX’S  pre-opening  application 
rule  with  the  ITS  pre-opening 
application  rule.^  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
Februaiy  24, 1993.®  The  Commission 
received  no  comments  on  the  proposal. 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposal. 

I.  Description 

The  proposed  rule  change  amends 
AMEX  Rule  232,  governing  the  pre¬ 
opening  application  in  the  Intermarket 
Trading  System  (“ITS”),  to  conform 
AMEX  Rule  232  with  the  ITS  pre- 


>  15  U.S.C.  7e»(b)(i). 

*  The  ITS  it  a  National  Market  System  (“NMS") 
plan  approved  by  the  Commission  pursuant  to 
Section  llA  of  the  Act  and  Rule  11  Aa3-2.  The  ITS 
was  designed  to  facilitate  intermarket  trading  in 
exchange-listed  equity  securities  based  on  current 
quotation  information  emanating  from  the  linked 
markets.  Securities  Exchange  Act  Release  No.  19456 
Uanuary  27, 1983),  46  FR  4938. 

Participants  to  the  ITS  Plan  include  the  AMEX, 
the  Boston  Stock  Exchange,  Inc.  ("BSE”),  the 
Chicago  Board  Options  Exchange,  Inc.  (“CBOE"), 
the  Cincinnati  Stock  Exchange,  Inc.  ("CSE”),  the 
Midwest  Stock  Exchange,  Inc.  ("MSE"),  the 
National  Association  of  Securities  Dealers.  Inc. 
(“NASD"),  the  New  York  Stock  Exchange.  Inc. 
("NYSE"),  the  Pacific  Stock  Exchange,  Inc.  (“PSE"), 
and  the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"). 

^  Securities  Exchange  Act  Release  No.  31882 
(February  17, 1993),  58  FR  11265. 
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opening  application  rule.^  Recently,  the 
Conuniasion  approved  an  amendment  to 
the  ITS  pre-opmiing  application  rule.* 
The  AM^'a  propcMal  would  adopt  the 
model  ITS  rule. 

The  proposed  rule  change  amends  the 
AMEX’S  pre-opening  rule  to  clarify  the 
use  of  a  canoeUation  notification 
(designated  as  “CXL”)  sent  after  a  pre¬ 
opening  notification.*  Under  the 
propos^  rule  change,  a  cancellaticm 
notification  will  have  the  efCsct  of 
indicating  that  the  security  will  open 
within  the  applicable  price  change.' 

The  proposed  rule  change  applies  to 
the  situation  where  a  specialist  has  sent 
a  cancellation  notification  following  the 
initial  pre-opening  notification,  and 
subsequently  receives  additional  orders 
indicating  the  security  will  open  within 
the  price  range  of  the  original  pre¬ 
opening  notification.  Undw  the  current 
pre-opening  rule,  a  cancellation 
notification  represents  that  the 
specialist  will  open  the  security  within 
the  applicable  price  change,  but  outside 
the  price  range  of  the  ori^nal  pre¬ 
opening  application. 

For  example,  a  specialist  sends  a  pre¬ 
opening  notification  of  30-31  for  a  stock 
that  closed  at  30.  Subsequent  to  sending 
the  notification,  the  specialist  receives 
sell  orders  indicating  that  the  stock  will 
be  opened  at  29'/k.  specialist  then 
sends  a  cancellation  notification — 
which,  by  definition,  means  that  the 
stock  will  open  at  2OV4  or  29'yk  The 
specialist  then  receives  more  buy  orders 


*  AMEX  Ru]«  232  conUlM  ba*lc  deflnitloiM 
pertainiog  to  ITS,  prMcribM  tbo  baoMctions  thtf 
may  be  eflacted  tfaiougb  ITS  and  dto  pricing  of 
commitments  to  trade,  and  spedfiaa  the  procedures 
pertaining  to  tho  pre-opening  application. 

*  See  Seciuitias  Exchange  Act  Release  No.  31970 
(March  0. 1993).  S8  FR  14227. 

‘The  pre-opening  rule  prescribes  that  if  an  AMEX 
specialist  anticipatas  thM  the  opening  transaction  in 
the  stock  will  bo  at  a  price  that  represents  a  dsange 
bom  the  security's  previous  day’s  consolidated 
closing  price  by  more  than  the  ’’^phcahle  price 
change,"  the  specialist  shall  notify  other  p^dpanl 
marki^  by  sanding  a  pre-opening  notification 
through  ITS.  See  ITS  Plan,  Section  7(a).  See  also 
infra  note  8. 

The  pre-opening  rule  also  applies  whenew  an 
"indicaliao  ot  interest"  is  sent  to  the  CTA  plan 
processor  prior  to  the  reopening  of  trading  of  an  ITS 
security  foilorving  a  trading  halt,  even  if  'Am 
antidpatad  price  is  not  greater  tlum  the  applicable 
price  change.  See  ITS  Plan,  Section  7(a).  See  also 
Securities  Exchange  Act  Raieese  No.  27472 
(November  24. 1989).  84  FR  49820. 

’  The  ITS  rules  define  "applicable  price  changes" 
as: 


Security 

CoBSoUdatad 
cloalng  price 

Amrflcabta 
price  change 
Unoae  ths^ 

Networks _ 

.  Undar  $8 

1/9  point. 

SSorovar 

tJ4  potaiL 

ITS  Plan,  Section  7(«). 

aud  opens  the  stodi  at  30,  whidi  la 
outside  the  2OV4  or  29'A  prices.  The  pre¬ 
opening  rule  does  not  currently  addi^ 
tMs  situation. 

As  revised,  the  CXL  notification 
procedure  would  operate  at  follows: 

The  CTA  close  in  a  stock  ia  30.  A  pr»- 
opening  notification  is  sent  with  any 
one  of  the  following  price  ranges:  30-31; 
30\^31Vh:  cs  3OV4-3IV4.  It  is  then 
determined  that  the  stodc  vrill  opm  at 
2OV4  or  20'A  and  the  specialist  sends  a 
cancellation  notification.  If  it  is 
subsequently  determined  that  stock  will 
open  at  30,  30Vh,  or  30V4,  under  the 
proposed  nile  change  the  specialist 
would  not  be  requir^  to  rrindicate  the 
stock. 

n.  Discuaaion 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act,  in  particular, 
with  sections  6(b)(5)  and  11  A(a)(l)(CKii) 
and  (D).  Section  6(b)(5)  of  the  Act 
requires  that  the  rules  of  an  exdiange  be 
designed  to  promote  )u8t  and  equitable 
prindples  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
cmd  a  NMS.  Secticm  llA(a)(l)(CKii)  end 
(D)  establish  the  NMS  gods  to  provide 
for  fair  competition  among  the  ITS 
participants  and  their  members,  and  the 
linking  of  all  markets  or  qualified 
securities  through  communications  and 
data  processing  facilities  which  foster 
efficiency,  enhance  competition, 
increcue  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors  orders,  and 
contribute  to  the  best  execution  of  such 
orders. 

The  pre-opening  application  enables 
an  AhffiX  specialist  who  wishes  to  open 
his  or  her  market  in  an  ITS  security  to 
obtain  any  pre-opening  interest  in  that 
security  of  other  market-markers 
registered  in  that  security  in  other 
participant  markets.  This  enables  ITS 
market  makers  to  participate  as  either 
principal  or  as  agent  in  the  opening 
transaction  in  a  security  in  another 
participant  market,  and  thus,  enables 
execution  of  limited  price  orders  that 
may  otherwise  go  unexecuted.  The 
instant  filing  should  prevmt  confusion 
in  the  pre-opening  process  by  clarifying 
the  use  of  a  cancellation  notification 
sent  after  a  pre-opening  notification. 

m.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  ^ds  that  the  proposed 
rule  is  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  AMEX  and,  in 
particular,  sections  6(bK5)  and 
llA(aKlMCKii)  end  (D)  of  the  Act. 


It  is  therefore  ordered.  Pursuant  to 
section  19(bK2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Coouninioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  (7R  20a30-3(aXl2). 

Maitaret  H.  McFarland, 

Deputy  Secretniy. 

(FR  Doc.  a3-«027  Filed  4-6-93;  8:45  am) 
aaojHa  coot  aeie-et-M 


tneleeae  No.  34-32062;  File  No.  8A-BSE- 
93-02) 

SeW-ltegutatory  Organizationa;  Order 
Approving  a  Propoaad  Rule  Chartga  by 
tha  Boston  Stock  Exchange,  Inc. 
Ralating  To  Ita  Pra-Opaning 
Application  Rule 

March  31, 1993. 

On  January  26, 1993,  the  Boston  Stock 
Exchange,  Inc.  (“BSE”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
(File  No.  SR-BSE^3-02)  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).*  The 
purpose  of  the  proposal  is  to  conform 
the  BSE’s  pre-opening  application  rule 
with  the  ITS  pre-opening  application 
rule.*  Notice  of  the  proposal  appeared 
in  the  Federal  Register  on  February  24. 
1993.*  The  (Commission  received  no 
comments  on  the  proposal  For  the 
reasons  discussed  below,  the 
(Commission  is  approving  the  proposal. 

I.  Description 

The  proposed  rule  change  amends 
(Chapter  XXXI  of  the  BSE  Rules, 
governing  the  pre-opening  application 
in  the  Intermarket  Trading  Syiftem 
(“ITS”),  to  conform  the  BSE  pre-opening 
application  rule  with  the  ITS  pre- 
oi>ening  application  rule.*  Recently,  the 


•  15  U.S.a  784(bKl). 

‘The  ITS  Is  a  National  Markai  Syslam  rNMS") 
plan  approvad  by  the  Commlasian  pursuant  to 
Saction  11A  of  tbi  Act  and  Rula  11Aa3-2.  Tha  ITS 
was  dasignad  to  fadhtaia  intennarkat  trading  in 
axchanga-Iistad  eqtdty  sacuritiaa  baaad  co  cnrrent 
quotatim  Infannatioo  amanating  bora  tha  linked 
markets.  Sacuritias  Exchange  Act  Release  No.  19456 
(Januar:*  27, 1983),  48  FR  4938. 

Participants  to  tba  ITS  Plan  include  tbs  Amarlcas 
Stock  Exdiange.  Inc.  ("AMEX"),  tba  BSE.  (ha 
Chicago  Board  (^tions  Exchange,  Inc  ("CBOE’O. 
the  Qndnnati  SUx:k  Exchange,  hie  (“CSE").  tha 
Midwest  Stock  Exchange,  Inc  (“MS^’).  tba 
National  Association  of  Sacuritias  Dealers,  Inc 
("NASD"),  tha  New  York  Stock  Exchange,  Inc 
(“NYSE"),  tha  Pacific  Stock  Exchai^.  Inc  CTSE"). 
and  the  rtiiladdphJa  Stock  Exchange,  Inc 
("PHUtT 

*  Sacuritiaa  Exchange  Ad  Release  No.  31884 
(February  17, 1993),  58  FR  11267. 

‘Chapter  XXXI  of  tha  BSE  RuIm  contains  basic 
definitions  pertaining  to  ITS,  prascribas  the 
iransadions  that  may  be  afbetad  throu^  ITS  and 

Contiauad 
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Commission  approved  an  amendment  to 
the  ITS  pre-opmiim  application  rule.” 
The  BSE's  proposal  would  adopt  the 
model  ITS  itile. 

The  proposed  rule  change  amends  the 
BSE’s  pre-opening  rule  to  clarify  the  use 
of  a  cancellation  notification 
(designated  as  *‘CXL”)  sent  alter  a  pre- 
openhotg  notification.*  Under  the 
proposM  rule  change,  a  cancellaticm 
notification  will  have  the  effect  of 
indicating  that  the  security  will  open 
within  tlw  applicable  price  change.’’ 

The  proposed  rule  change  applies  to 
the  situation  where  a  spedidist  has  sent 
a  cancellation  notification  following  the 
initial  pre-opoiing  notification,  and 
subsequently  receives  additional  orders 
indicating  the  security  urill  open  within 
the  price  range  of  the  original  pre¬ 
opening  notification.  Under  the  current 
pre-op«iing  rule,  a  cancellation 
notification  represents  that  the 
specialist  will  open  the  security  within 
the  applicable  price  change,  but  outside 
the  price  range  of  the  original  pre¬ 
opening  apphcaticm. 

For  example,  a  specialist  sends  out  a 
pre-opening  notification  of  30-30V^  for 
a  8to<^  that  closed  at  30.  Subsequent  to 
sending  out  the  notification,  the 
specialist  receives  sell  orders  indicating 
t^t  the  stock  urill  be  opened  at  26%. 


the  piidng  of  commitmenU  to  trade,  and  speciflee 
die  proceduraa  pertaining  to  the  pre-opening 
appUcatioa. 

*  Sea  Securitiae  ficchange  Act  ReleaM  No.  31970 
(March  9. 1993).  9S  FR  14227. 

*The  pre-opening  rule  praicrlbea  that  If  a  BSE 
specialist  anticipates  dial  the  opening  transaction  in 
the  stodi  urill  be  at  a  price  that  represents  a  change 
from  dm  security's  previous  day’s  consolidated 
closing  price  by  more  than  dm  “applicable  price 
change.”  dm  specialist  shall  notify  other  p^dpant 
markds  by  sanding  a  {weopaning  noUflc^on 
dirougfa  ITS.  See  ITS  Plan.  Section  7(a).  See  also 
infra  note  7. 

The  pra-operring  rule  also  applies  wbrnever  an 
“indication  of  intsrast”  is  seat  to  the  CTA  plan 
processor  prior  to  the  reopening  of  trading  of  an  ITS 
security  fulonring  a  trading  halt  even  if  &e 
antidpated  pries  is  not  greater  than  the  applicable 
price  change.  See  ITS  Plan.  Section  7(a).  See  also 
Securidas  Exchange  Act  Release  No.  27472 
(November  24. 1999).  94  FR  49929. 

^  The  ITS  rules  deEne  “applicable  price  changes" 
as: 


Security 

Conaolidmed 
dosiag  price 

^plicabie 
pries  dranae 
hnorefoan] 

Network  A  .» 

.  UadwSlS  ...... 

V4  point 

819  or  over*  .... 

Ml  point 

Network  B 

.  UndarSS  _ 

\4  point 

$9  or  over _ 

Vt  point 

*lf  the  previous  day's  consolidated  closina  price 
of  a  Network  A  ali^^  security  axceedM  9100 
and  the  security  does  not  undarlie  an  individual 
stock  option  contract  listed  and  currarUly  trading 
on  a  national  securities  socchange,  the  apidi<^^ 
price  change  is  one  point 
TTS  Plan.  Section  7(^ 


The  gpedalitt  then  eendi  out  a 
cano^tion  notificatitm — which,  bv 
definition,  means  that  the  stock  urill 
open  at  39Vs  or  29%.  The  specialist 
then  receives  m(»e  buy  orders  and 
opens  the  stock  at  30,  which  is  outside 
tM  2OV4  or  29%  prices.  The  pre- 
opening  rule  does  not  currently  address 
tUs  situation. 

As  revised,  the  CXL  notification 
procedure  would  operate  as  follows: 

*1110  CTA  close  in  a  stock  is  30.  A  pre- 
openins  notification  is  sent  with  any 
one  of  the  following  price  ranges:  30- 
30%:  30%-30%:  or.  3OV4-3OV4.  It  U 
then  determined  that  the  stock  will 
open  at  29V4  or  29%  and  the  specialist 
sends  a  cancellation  notification.  If  it  is 
subaequently  determined  that  stock  will 
open  at  30, 30%,  or  3OV4,  under  the 
proposed  rule  change  the  specialist 
would  not  be  required  to  reindicate  the 
stock. 

n.  Discussion 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act.  in  particular, 
with  sections  6(b)(5)  and  llA(a)(l)(C)(ii) 
and  (D).  Section  6(b)(5)  of  the  Act 
requires  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  NMS.  Section  llA(a)(l)(C)(ii)  and 
(D)  establish  the  NMS  goals  to  provide 
for  foir  competition  among  the  ITS 
participants  and  their  members,  and  the 
linking  of  all  markets  for  qualified 
securities  through  communications  and 
data  processing  facilities  which  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors  orders,  and 
contribute  to  the  best  execution  of  such 
orders. 

The  pre-opening  application  enables  a 
BSE  specialist  who  wishes  to  open  his 
or  her  matiiet  in  an  ITS  security  to 
obtain  any  pre-opening  interest  in  that 
security  of  other  market-markers 
registered  in  that  security  in  other 
participant  markets.  This  enables  ITS 
market  makers  to  participate  as  either 
principal  or  as  agent  in  the  opening 
transaction  in  a  security  in  another 
participant  market,  and  thus,  enables 
execution  of  limited  price  orders  that 
may  otherwise  go  unexecuted.  ‘The 
instant  filing  should  prevent  confusion 
in  the  pre-opening  process  by  clarifying 
the  use  of  a  cancellation  notification 
sent  after  a  pre-opening  notification. 

m.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  ^ds  that  the  proposed 


rule  is  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  BSE  and.  in  particular, 
se^ons  6(b)(5)  and  llA(a)(l)(C)(ii)  and 
(D)  of  the  A^ 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commiulon,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  e3-«026  Filed  4-6-93;  8:45  am] 
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(Release  No.  34-32081;  File  No.  SR-CBOE- 
03-10] 

Self-Regulatory  Organizations;  Order 
Approving  a  PropoHSed  Ruie  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  To  Its  Pre-Opening 
Application  Rule 

March  31, 1993. 

On  February  11. 1993,  the  (Chicago 
Board  Options  Exchange,  Inc.  ("CSOE”), 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  (File  No.  SR- 
CBOE-93-10)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”).'  The  purpose  of  the 
proposal  is  to  conform  the  CIBOE's  pre- 
opening  application  rule  with  the  ITS 
pre-opening  application  rule.'  Notice  of 
the  proposal  appeared  in  the  Federal 
Register  on  February  24, 1993.'  The 
Commission  receiv^  no  comments  on 
the  proposal.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposal. 

I.  Description 

The  proposed  rule  change  amends 
CBOE  Rules  30.70,  30.71,  and  30.72, 
governing  the  pre-opening  application 
in  the  Intermarket  Trading  System 
(“ITS”),  to  conform  the  CBOE  pre- 


>  15  U.S.C.  7es(bMi). 

‘The  ITS  is  a  National  Market  System  (“NMS") 
plan  approved  by  the  Commission  pursuant  to 
section  llA  of  t^  Act  and  Rule  llAa3-2.  The  ITS 
was  designed  to  facilitate  intermarket  trading  in 
exchange-listed  equity  seoihties  based  on  current 
quotation  information  emanating  from  the  linked 
markets.  Securities  Exchange  Act  Release  No.  19456 
(January  27. 1983),  48  FR  4938. 

Participants  to  the  ITS  Plan  include  the  American 
Stodc  Exchange,  Inc.  (“AMEX"),  the  Boston  Stock 
Exchange,  foe.  (“BSE"),  the  CBOE,  the  Cincinnati 
Stock  Exchange,  Inc.  (“CSE”),  the  Midwest  Stock 
Exchange,  foe.  (‘*MS^'),  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”),  the  New  York 
Stock  Exdiange,  Inc.  (“NYSE"),  foe  Pacific  Stock 
Exchange.  Inc.  ("PSE"),  and  foe  Philadelphia  Stock 
Exchai^  foe.  (“PHLX”). 

*  Securities  Exchange  Act  Release  No.  31878 
(February  17, 1993),  58  FR  11289. 
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opening  application  rule  with  the  ITS 
pre-op«iing  application  pile.^  Recently, 
the  Conunisaion  approved  an 
amendment  to  the  j^^pening 
application  rule.”  The  CBOE’a  proposal 
would  adopt  the  model  ITS  rule. 

The  proposed  rule  change  amends  the 
CBOE’s  pre-opening  rule  to  clarify  the 
use  of  a  cancellatimi  notification 
(designated  as  “CXL”)  sent  after  a  pre- 
opening  notificatimi.*  Under  the 
proposed  rule  change,  a  cancellation 
notification  will  have  the  efiect  of 
indicating  that  the  security  will  open 
within  the  applicable  price  change.' 

The  proposed  rule  change  applies  to 
the  situation  where  a  DPM  or  OBO  has 
sent  a  cancellation  notification 
following  the  initial  pre-opening 
notification,  and  subsequently  receives 
additional  orders  indicating  the  security 
will  op»en  within  the  price  range  of  the 
original  pre-opening  notification.  Under 
the  current  pre-opening  rule,  a 
cancellation  notification  represents  that 
the  DPM  or  OBO  will  open  the  security 
within  the  applicable  price  change,  but 
outside  the  price  range  of  the  original 
pre-opening  application. 

For  example,  a  DPM  sends  a  pre¬ 
opening  notification  of  3D-30V2  for  a 
stock  that  closed  at  30.  Subsequent  to 


«Th«  CSOE’i  pre-opening  application  rulea 
contain  baaic  definitiona  pertaining  to  ITS, 
preacribea  the  tianaactiona  that  ouy  be  effected 
through  ITS  and  the  pricing  of  conumitmenta  to 
trade,  and  spedfiaa  tne  procedurea  pertaining  to  the 
pre-opening  application. 

*  See  Securitiea  Exchange  Act  Raleaie  No.  31970 
(March  9, 1993),  56  FR  14227. 

*The  pre-opening  rule  pieecribea  that  it  a  CBOE 
deeignated  primary  mariwl  maker  ("DPM”)  or  order 
book  officiu  (“OBO")  anticipatea  that  the  opening 
tranaaction  in  the  sto^  will  be  at  a  price  that 
repreaenti  a  change  from  the  aecurity's  previous 
d^'s  conscdidated  closing  price  by  more  than  the 
“applicable  price  change,"  the  DPM  or  OBO  shall 
notify  other  participant  markets  by  sending  a  pre¬ 
opening  notliication  throt^  ITS.  See  ITS  Plan, 
S^on  7(a).  See  also  infra  note  7. 

The  pre-opening  rule  also  applies  udienever  an 
"indication  of  interest”  is  sent  to  the  CTA  plan 
proceaaor  prior  to  the  reopening  of  trading  of  an  ITS 
security  following  a  trading  halt,  even  if 
anticipated  price  is  not  greater  than  die  applicable 
price  change.  See  ITS  Plan,  Section  7(a).  See  also 
Securities  Exchange  Act  Release  No.  27472 
(November  24, 1969),  54  FR  49829. 

^  Tbe  ITS  rules  define  "applicable  price  changes" 
as: 


Security 

Consolidated 
cloalng  price 

Applicdbla 
price  diange 
imora  them 

Network  A  .... 

.  Under  818 - 

1/8  point 

815  or  over*.... 

1/4  point 

Network  B _ _ 

.  I)ndar88  _ 

1/8  point 

85  or  over  ........ 

1/4  point 

*  If  the  previous  day’s  consolidated  closing  price 
of  a  Network  A  aiipble  security  exceeded  5100 
and  the  security  dom  not  undanie  an  individual 
stock  option  contract  listed  and  currantly  trading 
on  a  national  aacuritiae  axchanga,  tha  applicabla 
ptlca  changa  is  ona  point 
ITS  Plan,  Section  7(a). 


sending  the  notification,  the  DPM 
receives  sell  ordors  indicating  that  the 
stock  will  be  opened  at  26'A.  The  IX’M 
then  sends  a  cancellation  notification — 
which,  by  definititm,  means  that  the 
stock  wiU  open  at  20^  or  26'/b.  The 
DPM  then  receives  more  buy  orders  and 
opens  the  stock  at  30,  which  is  outside 
the  2OV4  or  29'A  prices.  The  pre¬ 
opening  rule  does  not  currently  address 
situation. 

As  revised,  the  CXL  notification 
procedure  would  operate  as  follows: 

The  CTA  close  in  a  stock  is  30.  A  pre¬ 
opening  notification  is  sent  with  any 
one  of  &e  following  price  ranges:  30- 
30Vk;  30^30%:  or,  30Va-30V4.  It  is 
then  determined  that  the  stock  will 
open  at  29V4  or  29'A  and  the  DPM  sends 
a  cancellation  notification.  If  it  is 
subsequently  determined  that  stock  will 
open  at  30, 30Vb,  or  30y4,  under  the 
proposed  rule  change  the  DPM  would 
not  be  required  to  reindicate  the  stock. 

n.  Discussion 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  vdth  the  Act,  in  particular, 
with  sections  6(b)(5)  and  llA(a)(l)(C)(ii) 
and  (D).  Section  6(b)(5)  of  the  Act 
requires  that  the  rules  of  an  exchange  be 
designed  to  promote  )ust  and  equitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  NMS.  Section  llA(a)(l)(C)(ii)  and 
(D)  establish  the  NMS  goals  to  provide 
for  fair  competition  among  the  ITS 
participants  and  their  members,  and  the 
linking  of  all  markets  for  qualified 
securities  through  commimications  and 
data  processing  facilities  which  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors  orders,  and 
contribute  to  the  best  execution  of  such 
orders. 

The  pre-opening  application  enables  a 
DPM  or  OBO  who  wi^es  to  open  his  or 
her  market  in  an  ITS  security  to  obtain 
any  pre-opening  interest  in  Uiat  security 
of  other  market-markers  registered  in 
that  security  in  other  participant 
markets.  This  enables  ITS  market 
makers  to  participate  as  either  principal 
or  as  agent  in  the  opening  transaction  in 
a  security  in  another  participant  market, 
and  thus  enables  execution  of  limited 
price  orders  that  may  otherwise  go 
unexecuted.  The  instant  filing  should 
prevent  confusion  in  the  pre-opening 
process  by  clarifying  the  use  of  a 
cancellation  notification  sent  after  a  pre¬ 
opening  notification. 


m.  Concluskm 

For  the  foregoing  reasons,  the 
Commission  &ds  that  the  proposed 
rule  is  consistent  vdth  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  CBOE  and,  in 
particular,  sectioiu  6(bK5)  and 
llA(a)(l)(C)(ii)  and  (D)  of  the  Act. 

It  is  thanfon  order^.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
MsAat  Regulation,  pursuant  to  delegated 
authority,  17  CFR  2Q0.30-3(aXl2). 

Margaret  H.  McParlaiid. 

Deputy  Secretary. 

(FR  Doc  93-8025  Filed  4-6-83;  8:45  am] 
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[Relaaoe  No.  34-32060;  FNe  No.  SR-C8E- 
93-01] 

Salf-Ragutatory  Organintlona;  Order 
Approving  e  Propoeed  Rule  Change  by 
the  Cincinnati  Stock  Exchange,  Inc. 
Relating  To  Ite  PreOpenlng 
Application  Rule 

March  31, 1993. 

On  February  5, 1993,  the  Qnciimati 
Stock  Exchange,  Inc.  (“CSE”)  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission”)  a 
proposed  rule  change  (File  No.  SR- 
CSE-93-01)  pursuant  to  Section  19(b)(1) 
-of  the  Securities  Exchange  Act  of  1934 
("Act”).*  The  purpose  of  the  proposal  is 
to  conform  the  CSE’s  pre-opening 
application  rule  with  the  ITS  pre¬ 
opening  application  rule.*  Notice  of  the 
propos^  appeared  in  the  Federal 
Raster  on  February  24, 1993.*  The 
Commission  receiv^  no  comments  on 
the  proposal.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposal. 

I.  Discussion 

The  proposed  rule  change  amends 
CSE  Rule  14.3,  governing  ffie  pre- 


'  15  U.S.C.  784(bMl). 

*Th4  ITS  if  a  Natiraal  Market  Syitam  ("NMS") 
plan  approved  by  the  Commiaiion  punuant  to 
lectioD  llA  of  the  Act  and  Rule  llAa3-2.  Tbe  ITS 
wa*  deiigned  to  facilitate  intennarket  trading  in 
axchange-liatad  equity  eecuritiee  baaed  on  current 
quotation  infwmation  emanating  from  tha  linked 
markets.  Securitiet  Exchange  Act  Release  No.  19456 
(January  27, 1983).  46  FR  4938. 

Partidpants  to  tha  ITS  Plan  Indude  tha  American 
Stock  Exchange,  Inc  (“AMEX"),  tha  Boston  Stock 
Exchange,  Inc.  ("BSF’).  tha  Chkngo  Board  Options 
Exchange,  Inc.  ("CBO^'),  the  CSE,  the  Midwest 
Stodi  Exchange,  Inc  ("MSE").  tha  National 
Association  of  Securities  Dealers,  Inc  (“NASD"), 
the  New  Ymk  Stock  Exchange,  Inc.  ("NYSE"),  the 
Pacific  Stock  Exchange,  Inc  (’TSE").  and  the 
Philadelphia  Stodi  Bichange.  Inc  ("PHLX"). 

*  Securities  Exchange  Act  Release  No.  31886 
(February  17. 1993),  58  FR  11268. 
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jpening  application  in  tha  lntannai4et 
lading  System  ("ITS’’),  to  conform  the 
CSE  preK]peaing  appbcatkm  rule  with 
the  ITS  pie-ope^ng  application  rule.'* 
Recently,  the  Commission  approved  an 
amendment  to  tiie  ITS  pre-iyening 
application  toIb.*  The  CEE’s  proposal 
would  adopt  the  model  ITS  nile. 

The  proposed  mle  change  amends  the 
CSE’s  pieopening  nde  to  dazify  the  use 
of  a  camcellation  notification 
(designated  as  "CXL")  sent  after  a  pie¬ 
opening  notification.*  Under  the 
propoe^  nde  ckuDgo,  a  cancellation 
notification  will  have  the  efiect  of 
indicating  that  the  security  will  open 
within  the  applicable  price  change.^ 

The  proposed  rule  change  applies  to 
the  situation  where  a  specialist  has  sent 
a  cancellation  notification  following  tiie 
initial  pre-opening  notification,  and 
subsequently  zeoeives  additional  orders 
indicating  the  security  will  open  within 
the  price  range  of  the  original  pie¬ 
opening  notification.  Under  the  current 
pre-opening  rule,  a  cancellation 
notification  represents  that  the 
specialist  will  open  the  security  within 
the  applicable  price  change,  but  outside 
the  price  range  of  the  original  pre- 
opming  appUcation. 

*CSE  RuIm  14. 14.1,  and  14.3  coDtiin  bttic 
daflnitioiM  ptrintog  to  ITS,  pnKiibat  the 
tranaactianf  that  owjte  tihctad  thiotish  ITS  and 
dt*  padni  of  mwimtuwMtm  |d  tndo,  spodilM 
dw  procaduret  partainbia  to  tba  pi*-openiqg 
•pplicatioa. 

•  Sm  Saoultlas  Act  lalMM  Na  31B70 

(March  9,  MBS),  IS  FK  14S27. 

■Tha  pn-opaites  mi*  pMMribM  that  If  a  CSE 
•paciaUat  anticipalaa  that  ttia  opaniag  trasaaotioa  in 
te  itodk  will  ba  at  a  ]«icathat  rapfaaaat*  a  cfaanga 
from  tha  ■acarty’a  piaatoaa  dal's  oonacdldatad 
doalof  plica  by  auxalhaB  tha  "appilcahte  price 
chaasa.'*  tkaapaotaliatabaU  naafyothar  partlcipaat 
narkau  by  MDdiogapia-opaoiogootificatloa 
throu^  ITS.  Saa  ITS  Ftaa,  Sactiaa  Tfa)  Saa  also 
oifnmta»7. 

Tha  pia-opaniog  rula  also  sppUst  wfaenaaar  as 
“indic^an  of  intarast”  it  aant  to  tha  CTA  plan 
procataor  prior  to  tha  laopaning  of  tiadixig  of  an  ITS 
Mcurity  inllnadaga  tedtj^  halt,  awaa  if  ^ 
anticipatad  pries  is  notsraatar  diaa  tha  appUcabla 
prica  dtanga.  Saa  ITS  Ran.  Sactioc  7(a).  Saa  also 
Sacuritiat  Exchaasa  Act  Ralaaaa  No.  27472 
(Noaambar  24, 1989).  S4  FR  49939. 

'Tka  ITS  raiaa  <Whaa  "appiteShla  price  dianges" 
as: 


NatwarkA  —  UodarttS _ W  point 

•it  oroaar*  ....  Wpedut 

NatwoifcB —  UadarSS _ _ _ Hpofait 

_ teorom - Vi  point _ 

*  If  Ifaapwviamday'a  mnanildaladdoaint  price 
of  a  Natwork  A  niigfliia  aacorlty  mccaadad  *100 
and  tha  aanirlty  doaa  not  h"**—!**  an 
stock  optiaB  oontiact  ttaiad  Hid  ourantly  indina 
on  a  naritsMl  aar.ufttias  —«•*«—■■■  dta  nidicahfa 
prica  ikanfa  la  «M  paint 
ITS  Plan,  Sactioo  ^^ 


For  escamfile.  aeped^iet  smids  out* 
pre-opening  notificetioa  of  3(}-30Vk  for 
a  stoa  tlat  dosed  at  30.  Subsequent  to 
sending  out  the  notification,  the 
specialist  racaives  sell  orders  indicating 
t^t  the  stock  will  he  opened  at  20^/^. 

The  apecialist  then  sends  out* 
cancellation  notification — ^which, 
definition,  means  that  the  stock  wifi 
open  at  29V4  or  2974.  *1116  specialist 
then  receives  more  buy  orders  and 
opens  the  stock  at  30,  which  is  outside 
the  20^  or  2074  prices.  *1110  pre¬ 
opening  rule  does  not  currMitly  address 
t^akualion. 

As  revisad,  the  CXL  notification 
procedure  would  operate  as  follows: 

Tha  CTA  close  in  a  stock  is  30.  A  pre¬ 
opening  notification  is  sent  with  any 
one  of  me  following  price  ranges:  30- 
30Vi;  30Vi>~30%:  or  30V4-30V4.  tt  is 
then  determined  that  the  stock  will 
open  at  29V4  or  2974  and  specialist 
senxls  a  cancellation  notification.  If  it  is 
subaequentiy  determined  that  stock  will 
open  at  30, 30Vk,  or  30 V4,  under  tiie 
proposed  rule  change  the  specialiat 
would  not  be  requi^  to  reindicate  the 
stock. 

n.  Discussion 

The  CommissioB  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act,  in  particular, 
with  sections  0(b)(5)  and  llA(a)(l)(C)(ii) 
and  p).  Section  6(b)(5)  of  the  Ari 
requires  tiiat  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equit^e 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  NMS.  Section  llA(a)(l)(C)(ii)  and 
(D)  establirii  the  NMS  goals  to  provide 
for  fw  competition  among  the  ITS 
participants  and  their  members,  and  the 
linking  of  ail  markets  for  qualified 
securities  through  communications  and 
data  processing  fadlities  which  foster 
effidancy,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  fadlitate 
the  o&etting  of  investors  orders,  and 
contribute  to  the  best  exscution  of  such 
aiders. 

The  pre-f^wning  application  mmblee  a 
ipedaHst  who  wiriies  to  open  his 
or  hat  market  in  an  ITS  aecuiity  to 
obtain  any  pze-opening  interaat  in  that 
security  other  fnarket-mazkers 
ragiste^  in  that  eecuiity  in  other 
potidpaat  markets.  This  enaUee  ITS 
merket  makers  to  peztkdpato  as  either 
priadpid  or  at  *9^  in  tiM  opening 
transaction  in  «*ecuritv  in  another 
paitictpant  market,  end  tiius.  mables 
execution  of  Hmited  pzic^ordars  tbwt 
may  otheiwiae  go  unexacitlad.  The 
instant  fifii^akould  prevent  confusion 
in  the  pre-opening  proceet  by  daxtfying 


the  vm  of  a  canoelktion  notificatimi 
sent  aStBi  a  prenopening  notification. 

EH.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  tha  proposed 
nde  is  consistent  with  the  Ad  and  the 
rules  and  reguktions  thereunder 
applicable  to  the  C^E  and,  in  particular, 
sections  6{b)(S)  and  llA(a)(l)(C;)(u}  and 
(D)  of  the  Act. 

It  is  therefore  ordered.  Pursuant  io 
section  1 9(b)(2)  of  the  Act,  that  the 
proposed  ntie  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-«024  Filed  4-6-93;  8:45  am] 
BiujNQ  coae  aoKMH-ei 

(Rakaaa  No.  34-32079;  Rk  No.  SR-MSE- 
93-02] 

Seif-Regulatory  Organizations;  Ordar 
Approving  a  Proposed  Rule  Change  by 
the  Midwest  Stock  Exchange,  Inc. 
Relating  To  Its  Pre-Opening 
Application  Rule 

March  31, 1993. 

On  February  11, 1993,  the  Midwest 
Stock  Exchanj^,  Inc.  ("I^E’’)  filed  with 
the  Sec^irities  and  Exchange 
Ckmraission  ("Commission”)  a 
proposed  rule  change  (File  No.  SR- 
MSE-93-02)  pursuant  to  section 
19(b)(l}  of  tiie  Securities  Exchange  Act 
of  1934  ("Act”).*  The  purpose  of  the 
proposal  is  to  confeurm  tiie  MSE’s  pre¬ 
opening  application  rule  with  the  ITS 
pre-opening  ^plication  rule.^  Notice  of 
the  proposal  appeared  in  the  Federal 
Register  on  February  24. 1993.^  The 
Commission  reoeiv^  no  comments  on 
the  proposal.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposal. 

't5U.S.C.7B«(W{l). 

*  The  ITS  U  a  Naticnal  Market  Syeteoi  ("NMS~) 
plan  approved  by  die  Comminion  pursuant  to 
Section  llA  of  te  Attend  Rule  llAa3-Z.  The  ITS 
wee  designed  to  facilitate  intennarket  trading  in 
exchange-listed  equity  securitias  based  on  current 
quotation  Information  emanating  from  the  linked 
markets.  Securities  ficchange  Act  Release  No.  19456 
Oaswaty  27, 1983),  48  PR  te3a. 

ParticipaDta  to  the  ITS  Plan  iadttde  the  American 
Stock  RxriiangB,  Inc.  ("AMEX"),  the  Boston  Stock 
Exchange.  Inc.  C‘BSE'1,  the  Chiciigo  Board  Options 
Evrhenge.  Inc.  ('T30E”),  fiieCinonaati  Stoa 
Exchange,  Inc.  rCSE”),  Sm  MSE.  the  National 
Association  of  Securitias  Daalan,  Inc.  (“NASD"), 
the  New  Todt  Stodi  Exchange,  be.  (“NYSE"),  the 
Pacific  Stock  Rxchanga.  be.  ("PSE").  aadtbe 
Phibdalphia  fttnrk  Psrhmgi.  be.  (*THlJri. 

*SeaiittiaeKxrhange  ActRalaaseNo.  31S79 
(Frtmiary  17. 1993),  58  FR  11271. 
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I.  Description 

The  proposed  rule  change  would 
amend  MSE  Article  XX.  R^e 
39(c)(vi)(B),  governing  the  pre-opening 
application  in  the  Intermarket  Trading 
System  ("ITS”),  to  conform  the  MSE 
pre-opening  application  rule  with  the 
ITS  pre-opening  application  rule.* 
Recently,  the  Commission  approved  an 
amendment  to  the  ITS  pre-opening 
application  rule.”  The  MSE’s  proposal 
would  adopt  the  model  ITS  rule. 

The  proposed  rule  change  amends  the 
MSE’s  pre-opening  rule  to  clarify  the 
use  of  a  cancellation  notification 
(designated  as  "CXL”)  sent  after  a  pre- 
opening  notification.*  Under  the 
propos^  rule  change,  a  cancellation 
notification  will  have  the  effect  of 
indicating  that  the  security  will  open 
within  the  applicable  price  change.' 

The  proposed  rule  change  applies  to 
the  situation  where  a  specialist  has  sent 
a  cancellation  notification  following  the 
initial  pre-opening  notification,  and 
subsequently  receives  additional  orders 
indicating  the  security  will  open  within 
the  price  range  of  the  original  pre- 
opening  notification.  Under  the  current 
pre-opening  rule,  a  cancellation 
notification  represents  that  the 
specialist  will  open  the  security  within 


*  MSE  Article  XX.  Rule  39  conUliu  basic 
definitions  pwtaining  to  ITS,  prescribes  the 
transactions  that  may  be  effected  through  ITS  and 
the  pricing  of  commitments  to  trade,  and  specifies 
the  procedures  pertaining  to  the  pre-opening 
application. 

*  See  Securities  Exchange  Act  Release  No.  31970 
(March  9, 1993),  58  FR  14227. 

*The  pre-opening  rule  prescribes  that  if  a  MSE 
specialist  anticipates  that  the  opening  transaction  in 
the  stock  will  be  at  a  price  that  represwits  a  change 
from  the  security's  previous  day’s  consolidated 
closing  price  by  more  than  the  "applicable  price 
change,"  the  specialist  shall  rtotify  other  j>articipant 
markets  by  sending  a  pre-openirrg  notification 
through  ITS.  See  ITS  Plan,  Section  7(a).  See  also 
infra  note  7. 

The  pre-opening  rule  also  applies  whenever  an 
"indicati<m  of  interest”  is  sent  to  the  CTA  plan 
processor  prior  to  the  reopening  of  trading  of  an  ITS 
security  following  a  trading  halt,  even  if  the 
anticipated  price  is  not  greater  than  the  applicalda 
price  change.  See  ITS  Plan.  Section  7(a).  See  also 
Securities  Exchairge  Act  Release  No.  27472 
(November  24, 1989),  54  FR  49829. 

'  The  ITS  rules  define  "applicable  price  changes" 
as: 


Security 

Consolidated 
closing  price 

Applicable 
mce  change 
(more  than) 

Network  A  .... 

.  Under  $15  . 

W  point 

$15  or  over*  .... 

V«  point 

Network  B . 

.  Under  $5  . 

Vk  point 

$5  or  over _ _ 

Vi  point. 

*If  the  previous  day’s  consolidated  closing  price 
of  a  Network  A  eii^ble  security  exceeded  $100 
and  the  security  does  not  undarlia  an  individual 
stock  option  contract  listed  and  corrently  trading 
on  a  national  securitios  exchange,  the  applicable 
price  change  is  one  point 
ITS  Plan,  Section  7M. 


the  applicable  price  change,  but  outside 
the  price  ranM  of  the  ori^dnal  pre¬ 
opening  application. 

For  example,  a  spedalist  sands  out  a 
pre-opening  notification  of  30~30V^  for 
a  stock  that  closed  at  30.  Subsequent  to 
sending  out  the  notification,  the 
specialist  receives  sell  orders  indicating 
that  the  stock  will  be  opened  at  20'/h. 

The  specialist  then  sends  out  a 
cancellation  notification — which,  by 
definition,  means  that  the  stock  will 
open  at  29V4  or  29'A.  The  specialist 
then  receives  more  buy  orders  and 
opens  the  stock  at  30,  which  is  outside 
the  29V4  or  29'A  prices.  The  pre¬ 
opening  rule  does  not  currently  address 
tms  situation. 

As  revised,  the  CXL  notification 
procedure  would  operate  as  follows: 

The  CTA  close  in  a  stock  is  30.  A  pre¬ 
opening  notification  is  sent  with  any 
one  of  the  following  price  ranges:  30- 
30>/^;  30V^30BAi;  or  30V4-30V4.  It  is 
then  determined  that  the  stock  will 
open  at  29V4  or  29%  and  the  specialist 
sends  a  cancellation  notification.  If  it  is 
subsequently  determined  that  stock  will 
open  at  30.  30%,  or  30V4,  imder  the 
proposed  rule  change  the  specialist 
would  not  be  required  to  reindicate  the 
stock. 

n.  Discussion 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act,  in  particular, 
with  sections  6(b)(5)  and  llA(a)(l)(C)(ii) 
and  (D).  Section  6(b)(5)  of  the  Act 
requires  that  the  rules  of  an  exchange  be 
designed  to  promote  )ust  and  equitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
melanism  of  a  firee  and  open  market 
and  a  NMS.  Section  llA(a)(l)(C)(ii)  and 
(D)  establish  the  NMS  goals  to  provide 
for  fair  competition  among  the  ITS 
participants  and  their  members,  and  the 
Unking  of  all  markets  for  quaUfied 
securities  through  communications  and 
data  processing  facilities  which  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  fadUtate 
the  offsetting  of  investors  orders,  and 
contribute  to  the  best  execution  of  such 
orders. 

The  pre-opening  appUcation  enables  a 
MSE  s|>edaust  who  wishes  to  open  his 
or  her  market  in  an  ITS  security  to 
obtain  any  pre-opening  interest  in  that 
security  of  other  market-markers 
registered  in  that  security  in  other 
partidpant  markets.  This  enables  ITS 
market-makers  to  partidpate  as  either 
prindpal  or  as  agent  in  the  opening 
transaction  in  a  security  in  another 
partidpant  market,  and  thus,  enables 
execution  of  limited  price  orders  that 


may  othenvise  go  unexecuted.  The 
instant  filing  should  prevent  confusion 
in  the  pre-opening  process  by  darifying 
the  use  of  a  cancellation  notification 
sent  after  a  pre-opening  notification. 

m.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  is  consistent  with  the  Ad  and  the 
rules  and  regulations  thereunder 
appUcable  to  the  MSE  and,  in  particular, 
sections  6(b)(5)  and  llA(a)(l)(C)(ii)  and 
(D)  of  the  Ad. 

It  IS  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Ad,  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved. 

For  the  Ckimiiussion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  93--8023  Filed  4-6-93;  8:45  am) 
BUXSIQ  coos  8010-01-M 


[Release  No.  34-32085;  Hie  No.  SRrNASD- 
93-02] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Pre- 
Opening  Application  in  the  Intermarfcet 
Trading  System/Computer  Assisted 
Execution  System 

March  31, 1993. 

On  January  28, 1993,  the  National 
Assodation  of  Securities  Dealers,  Inc. 
("NASD”)  filed  urith  the  Securities  and 
Exchange  Commission  ("Commission”) 
a  proposed  rule  change  (File  No.  SR- 
NASD-93-02)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Ad”).*  The  purpose  of  the 
proposal  is  to  conform  the  NASD’s  pre¬ 
opening  application  rule  with  the  ITS 
pre-opening  application  rule.”  Notice  of 
the  proposal  appeared  in  the  Federal 


>  15  U.S.C.  784(b)(1). 

*Th«  ITS  is  a  National  Market  System  ("NMS”) 
plan  approved  by  the  Commission  pursuant  to 
section  llA  of  Act  and  Rule  llAa3-2.  Tbe  ITS 
was  designed  to  bcilitate  intermarket  trading  in 
exchange-listed  equity  securities  based  on  current 
quotation  informaticm  emanating  from  tbe  linked 
markets.  Securities  Exchange  Act  Release  No.  19456 
(Jenuary  27, 1983),  48  FR  4938. 

Partidpanta  to  the  ITS  Plan  indude  the  American 
Stock  Exchange,  Inc.  ("AMEX"),  the  Boston  Stock 
Exchange,  Inc.  ("BSE"),  tbe  Chicago  Board  Options 
Exchange,  Inc.  (‘CBOE"),  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE”),  the  Midwest  Stock 
Exchange.  Inc.  ("MSE"),  the  NASD,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"),  the  Padfic  Stock 
Exchange,  Inc.  ("PSE").  and  the  Philadelphia  Stock 
Exchange.  Inc.  (  'PHLX”). 
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RegiMr  QD  PifanMiy  24. 1883  *  IW 
CommiMton  Btadwml  ao  oaoimeiits  on 
tb«  {vopoML  For  tha  BMaon*  diKuned 
below^tfaaOwiiaikiDia  approving  Aa 
propoa^ 

I.  DeacriptioB 

Tha  propoaad  rula  change  amenda  the 
NASD'a  rrS/CAES  Hulaa,  governing  die 
pre-opeoing  application  in  die 
Intermaiicet  TrMlng  Syvtam  (*TrS").  to 
conform  the  NASD  nre-opening 
^iplication  rola  vrtm  the  ITS  pre- 
opming  applicadcm  nile.^  Rarantly,  die 
Commiasion  approved  an  amendment  to 
the  ITS  pr»Hi{Miiing  appUcatkm  rule.* 
The  NA^'a  propoaal  would  adopt  the 
modal  ITS  itM. 

The  propoaad  rule  change  amenda  the 
NASD’a  pre-opening  rule  to  clarify  the 
use  of  a  cancallatimi  notification 
(designated  as  “CXL”)  aent  after  a  {»«• 
opening  notification  *  Under  the 
propoa^  rule  change,  a  cancellation 
notification  will  have  the  effect  of 
indicating  that  the  aecurity  will  open 
within  the  applicable  price  diange/ 

The  proposed  role  change  applies  to 
the  situation  where  a  market  maker  has 
sent  a  cancellation  notification 
following  the  initial  pre-opening 


*S«curitiM  Exchaoge  Act  ReiMMNo.  SI 883 
17, 19SS],  58  FR  1Z278. 

«11m  NAai’t  ITS/CAES  Ruim  contain  bwic 
dafinitioBa  yartB*^**eg  to  ITS,  praarrii—  the 
tranaartiona  that  may  ba  afiacted  thran^  ITS 
the  pridog  of  commitmenU  to  trade,  ai^  apecifiaa 
the  pracadvras  pertaining  to  &e  pm-opening 
application. 

*  Sea  Securitiaa  Exchange  Act  Raleaae  No.  31970 
(March  9. 1993),  58  FR  14227. 

*The  pie-apeBing  rule  preacrihaa  that  if  an  NASO 
nu^et  maker  andcipatea  (bat  the  openiug 
tranaectian  in  the  stock  will  ba  ate  price  that 
reprasanti  a  change  from  the  ascuzity’s  previoua 
day's  mnwdidatari  dosing  price  by  more  than  the 
"applicable  price  change,"  the  tpecialist  shall 
noi^  other  partidpant  markets  fay  sending  a  pre¬ 
opening  notification  thrmagii  ITS.  See  ITS  Plan, 
Sectian  7(id-  Sea  abo  infia  note  7. 

The  pieKipeniag  rule  also  apidies  ^dtenawer  an 
"indicatioB  of  iatoreat"  is  tact  to  tha  CTA  plan 
procaaaor  prior  to  tfasroopaoing  of  trading  of  an  ITS 
sacuri^  Mowing  a  trading  hah,  even  if  &a 
antiripatad  price  ia  not  greater  than  die  applicable 
price  rhanga  See  ITS  Flan,  Saction  7(a).  See  also 
Sacufitias  Exchange  Act  Release  No.  27472 
(November  24, 1989),  54  FR  49829. 

^  The  ITS  nilea  define  "appliad>)e  price  changes" 


Security 

CnneatidaSed 
ckwtog  price 

ApplicAbls 

^oretfa^ 

Network  A _ 

.  UadertlS  _ 

^  point 

$15  or  over* _ 

V*  point 

NMWOfX  9  .M*. 

.  tinder  $5 _ 

W  point 

S5  or  over  _ _ 

Vi  point 

*11  ^  previous  day’s  r^rtrfUdatirtl  closing  prioa 
of  a  NettiroA  A  dligibla  security  exceeded  SIQO 
and  tha  aacnrity  does  not  vndanla  an  indhridiml 
stock  optton  ccuMraot  lieted  and  cuirendy  trading 
on  «  natinnal  aecnritlaa  eNtAangs,  Un  applicable 
price  chanaaia  one  poiak 
ITS  Plan.  Section  V(a). 


notifinition,  end  wfaMgaantly  JBcrivm 
additiooal  <Kdn  iwiBnrttng  m»  Mcuiity 
will  open  within  the  price  nnge  of  dw 
odgiiial  pre-f^peaingaotificeti^.  Under 
the  ennr^  pw-ooeoing  rule,  a 
oanoriletion  iwtification  lepweento  that 
the  market  nteker  will  open  the  aacmity 
within  die  applicable  prica  change,  but 
outalde  the  pi^  laaige  of  tha  orfyinel 
pre-opening  applicetkm. 

For  example,  a  muket  maker  aanda 
out  a  pee-opmiim  nodfiodian  of  30- 
30Vfa  mr  a  atock  1^  Cloaed  at  30. 
Subsequent  io  sending  out  the 
nodfic^on,  the  market  maker  receives 
sell  orders  indicadm  that  the  stock  will 
benpened  at  29%.  '^a  market  maker 
thm  sends  out  a  c&ncelletioti 
notification — which,  by  definition, 
meana  that  the  atodc  will  open  at  29V4 
or  20%.  The  marimt  indeer  dien  receives 
more  buy  orders  and  opens  the  stock  at 
30,  whi<^  is  outside  the  29V4  or  29% 
prices.  Ibe  pre-opening  rule  does  not 
currently  address  this  situation. 

As  revised,  the  CXL  notification 
procedure  would  opMete  as  follows: 

The  CTA  close  in  a  stock  is  30.  A  pre- 
opening  aotifiesdon  is  sent  with  any 
one  of  the  following  price  ranges;  30- 
30%;  S0»/fe-30%;  or  30V4-30V4.  It  is 
then  determined  that  the  stock  will 
open  at  29V4  or  29%  and  the  market 
maker  sends  a  cancellation  notification. 
If  it  is  subsequently  determined  that 
stock  will  open  at  30,  30%,  or  30V4, 
under  the  proposed  rule  change  the 
market  mcAer  would  not  be  required  to 
reindicate  the  stock. 

EL  Discussion 

The  Commissian  finds  that  approval 
of  the  proposed  rule  change  is 
cocsistent  with  the  Ad.  in  particular, 
with  sections  15A(bK6)  and  llA(eKl) 
(C)(ii)  and  (I^  Section  lSA(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
ads  and  pradioes  and  to  promote  just 
and  equitable  principles  of  trade. 

Section  llA(a)(l)  (C)(ii)  andfD) 
establish  the  NMS  goals  to  provide  for 
fair  competition  among  the  ITS 
participaBts  and  their  members,  and  the 
linking  of  all  markds  for  qualified 
securities  through  communications  and 
data  processing  fodlities  which  foster 
efficiency,  enhance  competition, 
increase  the  information  availal^  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors  orders,  and 
contribute  to  the  best  execution  of  such 
orders. 

The  pre-opeoiing  anplication  enables 
an  NA^  market  makm  wishes  to 
open  his  or  her  market  in  an  ITS 
security  to  (ftitain  any  pre-opening 
interest  in  that  secarity  of  other  markd- 


maricers  registered  in  that  security  ia 
other  participant  aoarkete.  This  enables 
ITS  market  aoakera  to  partic^Hite  as 
either  principal  or  as  agent  in  the 
openiitg  traiwaction  in  a  security  in 
another  participant  market,  and  thus, 
enables  execution  of  limited  price 
orders  that  va^  otherwise  go 
unexecuted.  Tmb  instant  filing  should 
prevent  confiision  in  the  pre-opening 
process  by  daiifying  the  use  of  a 
cancellation  notification  sent  after  a  pre- 
opmdng  notification. 

m.  ConclasKHi 

For  the  fon^oii^  reasons,  the 
Lkimmission  finds  that  the  proposod 
rule  is  consistent  with  tne  Ad  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  sections  15A(bM6)  and 
llA(a)(l)  (C)(ii)  and  (D)  of  the  Act. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Ad,  that  the 
propiosed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  (TR  200.3a-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  Q3--S030  Filed  4-6-93;  8:45  am) 
BteUNO  COOe  S010-01-M 


ineleeee  No.  34-32077;  FUe  No.  SR-NASO- 
93-171 

Self-Regulatory  Organizations;  Notice 
of  Fifing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc,^  Relating  to  Quotation 
Size  Requirements  for  Market  Makers 
in  OTC  Equity  Securities 

March  31, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1)  (“Ad”),  notice  is  hereby 
given  that  on  March  24, 1993,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchanges 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
Items  I,  H,  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  section  19(b)(1) 
of  the  Ad  and  Rule  19b-4  thereunder, 
to  revise  the  minimum  size  requirement 
applicable  to  markets  makers  utilizing 
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the  OTC  Bulletin  Board  Service 
(“OTCBB”  or  “Service”)  or  any 
comparable  inter-dealer  quotation 
system  to  quote  firm  markets  in  OTC 
Equity  Seciuities.  The  text  of  the 
proposed  rule  is  set  forth  below  and  will 
be  added  as  Section  5  to  Schedule  H  to 
the  NASD  By-Laws.  (New  language  is 
itedicized.) 

Minimum  Quotation  Size  Requirements 
for  OTC  Equity  Securities 

Every  member  firm  that  functions  as 
a  market  marker  in  OTC  Equity 
Securities  by  entering  firm  quotations 
into  the  OTC  Bulletin  Board  Service 
("OTCBB")  (or  any  other  inter-dealer 
quotation  system  that  permits  quotation 
updates  on  a  real-time  basis)  must 
honor  those  quotations  for  the  minimum 
size  defined  in  the  table  below.  In  this 
regard,  it  is  the  market  marker's 
responsibility  to  determine  the 
minimum  size  requirement  applicable 
to  its  firm  bid  and/or  offer  in  each  of  its 
registered  securities  (excluding  those 
OTC  Equity  Securities  for  which  the 
OTCBB  will  not  accept  firm  quotations). 
Depending  on  the  price  level  of  the  bid 
or  offer,  a  different  minimum  size  can 
apply  to  each  side  of  the  market  being 
quoted  by  the  member  firm  in  a  given 
security. 


Minimum 

Price  (bid  or  oiler) 

quote 

size 

Oto.SO' . 

5,000 

.51  to  1.00 . 

2,500 

1.01  to  10.00 . 

500 

10.01  to  100.00  . 

200 

100.01  to  200.00  . 

100 

200.01  to  + . 

50 

For  purposes  of  this  rule,  the  term 
"OTC  Equity  Security"  means  any 
equity  security  not  classified  as  a 
"designated  security"  for  purposes  of 
Parts  XII  or  XIII  of  Schedule  D  to  the 
NASD  By-Laws,  or  as  an  "eligible 
security",  for  purposes  of  Schedule  G  to 
the  NASD  By-Laws.  The  term  does  not 
include  "restricted  securities",  as 
defined  by  Rule  144(a)(3)  under  the 
Securities  Act  of  1933,  nor  any 
securities  designated  in  the  PORTAL 
Market.^^ 

’  The  OTCBB  cart  accept  bids/offers 
expressed  in  fractions  as  small  as  Visa  or  in 
decimals  up  to  six  places.  In  applying  the 
price  test  for  minimum  quotation  size,  any 
increment  beyond  ah  upper  limit  in  the  right 
hand  column  will  trigger  application  of  the 
minimum  quote  size  for  the  next  tier.  For 
example,  a  bid  (or  offer)  of  $.505  must  be 
firm  for  a  size  of 2,500  shares. 


n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  ofi  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  f(»  the 
proposM  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  siunmaries,  set  forth  in  section 
(A),  (B).  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

The  principal  purpose  of  this  filing  is 
to  obtain  the  Commission’s  approval  of 
new  (flotation  size  requirements  that 
would  apply  to  NASD  members  that 
employ  the  OTCBB  to  enter  and  display 
firm  quotations  in  OTC  Equity 
Securities.  Currently,  priced  bids  and 
offers  displayed  in  the  Service  for 
domestic  securities  must  be  firm  for  one 
trading  unit,  which  is  typically  100 
shares.^  This  requirement  was 
implemented  in  July  of  1991.  Since  that 
time,  NASD  members  that  quote 
markets  in  the  Service  have  gained 
substantial  experience  with  this 
minimum  size  requirement  in  their  day- 
to-day  trading  activities.  Based  on  this 
experience  and  the  input  received  fiom 
participating  market  makers,  the  NASD 
nas  determined  that  the  100  share 
minimum  is  no- longer  appropriate  for 
the  vast  majority  of  issues  quoted  in  the 
OTCBB,  especially  the  lower  priced 
issues.  Accordingly,  the  NASD  is 
proposing  a  tiered  structure  of 
minimum  size  requirements  that 
corresponds  more  closely  to  the  trading 
practices  of  market  makers  that  actively 
use  the  Service.  Under  this  proposal,  the 
applicable  size  requirement  depends  on 
the  level  of  a  market  maker’s  firm  bid 
or  offer  displayed  in  the  Service  (or  in 
a  comparable  quotation  medium). 

From  an  operational  standpoint,  the 
table  contained  in  section  1  of  this  filing 
will  establish  the  minimum  size 
associated  with  a  market  maker’s 
proprietary  bid  and/or  ofier.  'This  table 
will  be  reproduced  in  a  newsfiarae 
accessible  to  OTCBB  market  makers  on 
the  PC  workstations  that  they  use  to 
enter  and  update  their  quotations.  Every 
registered  market  maker  in  an  OTC 
Equity  Security  will  be  obhged  to  honor 
its  firm  bid/offer  for  individual  orders 

’The  naw  tizs  raquiremeuts  will  not  apply  to  any 
foreign/ ADR  Uaue  in  which  finn  quotationa  are  not 
permitted  to  be  entered  into  the  OTCBB. 


up  to  the  prescribed  size.  To  illustrate, 
if  a  mari^et  maker  enters  a  quotation 
comprised  of  a  bid  of  $.45  and  an  offer 
of  $.55,  the  firm  must  honor  its 
displayed  bid  for  up  to  5,000  shares, 
and  its  displayed  offer  for  up  to  2,500 
shares.  If  tne  same  firm  updates  its 
quotation  to  reflect  a  bid  of  $.40  and  an 
offer  of  $.50,  a  size  requirement  of  5,000 
shares  attaches  to  both  sides  of  the 
market  maker’s  quotation.  As  is  the  case 
today,  OTCBB  market  makers  will  retain 
the  options  of  entering  an  xmpriced 
indication  of  interest  or  a  one-sided 
quotation.  The  impriced  indication  of 
interest  tri^ers  no  obligation  to  trade 
the  subject  security  at  a  particular  price 
or  size.  In  contrast,  a  one-sided  entry 
obligates  the  market  maker  to  honor  that 
bid  (or  offer)  for  the  size  established  by 
the  proposed  standards. 

Initially,  the  OTCBB  display  screen 
will  not  reflect  the  minimum  size 
associated  with  each  market  maker’s 
priced  bid  and  offer  in  a  particular 
security.  Nonetheless,  every  OTCBB 
market  maker  will  be  required  to  honor 
its  displayed  bid  and/or  offer  for  the 
amount  prescribed  by  this  rule  proposal. 
Under  these  circumstances,  members 
should  promptly  report  occurrences  of 
backing  away  to  the  NASD  Market 
Surveillance  Department.  The 
Department’s  staff  will  investigate  each 
situation  and  refer  apparent  violations 
to  the  Market  Surveillance  Committee 
for  appropriate  enforcement  action. 
Meanwhile,  the  NASD  will  proceed  to 
develop  the  system  enhancements 
needed  to  implement  a  size  display 
capability  for  the  Services.*  As  part  of 
that  initiative,  the  NASD  will  provide  a 
default  feature  to  ensure  display  of  the 
correct  minimum  size  if  a  market  maker 
neglects  to  enter  that  size  updating  its 
priced  bid/offer  in  a  particular  OTC 
Equity  Security.  The  size  display  feature 
will  also  permit  market  makers  to  insert 
a  size  greater  than  the  minimum 
requirements  proposed  in  this  rule 
filing. 

Finally,  the  proposed  size 
requirements  would  extend  to  member 
firms  quoting  markets  in  OTC  Equity 
Securities  through  other  systems  with 
features  approximating  those  of  the 
OTCBB,  specifically  the  capability  to 
update  quotations  on  a  real-time  basis. 
The  NASD  is  unaware  of  any  other 
interdealer  quotation  system  that 
accommodates  OTC  Equity  Securities 
and  possesses  operational 
characteristics  approximating  the 
OTCBB.  However,  should  one  be 
developed  by  an  entity  that  is  not  a  seif- 

*  Tha  NASD  antidpatM  Implamaotaticm  of  tha 
aizs  diaplay  capability  during  tha  final  quarter  of 
1993. 
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regulatory  organization,  the  NASD 
would  apply  the  new  size  requirements 
to  meml^rs  that  make  markets  in  OTC 
Equity  Securities  throu^  that  system.’ 
Assuming  approval  of  t)^  proposed 
rule  change,  ^e  NASD  would 
implement  the  new  size  reqiiirements 
within  90  days  of  the  date  of  the  SEC’s 
approval  order. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  sections  15A(b)(6), 
15A(b)(ll),  and  17B  of  the  Act.  Section 
15A(b)(6)  requires,  inter  alia,  that  the 
NASD’s  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  and  facilitate 
transactions  in  securities.  Section 
15A(b)(ll)  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-thenrounter.  Such  rules 
should  produce  fair  and  informative 
quotations,  prevent  misleading 
quotations,  and  promote  ordeny 
procedures  for  collecting  and 
disseminating  quotations.  Finally, 
section  17B  sets  forth  the  Congressional 
findings  and  directives  respecting  the 
collection  and  dissemination  of  firm 
bids/offers  from  broker-dealers 
respecting  OTC  Equity  Securities 
classified  as  “penny  stocks”  pursuant  to 
Rule  3a51-l  ynder  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tbe  Act,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received, 
m.  Date  (d'Effectivenees  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


*  If  a  companbU  fyitani  wm  prorldad  by 
tDothar  Mlf-ragulatoiy  ocganiiation.  tbe  ^pUcible 
quotation  siza  raquiiomanta  would  bo  ost^luhed 
^  that  antity. 


IV.  Solicitatkm  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  urritten 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witbiield  frnm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  udll  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  28, 1993. 

Pot  tbe  Commission,  by  tbe  Division  of 
Market  Regulation,  pursuant  to  delegated 
autbOTity,  17  CPR  200.3(>-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-8093  Filed  4-6-93;  8:45  am] 
KJJNO  coos  asi»-ei-M 


[Release  Na  34-32078;  File  Na  SR-NY8E- 
93-01] 

Self-Regulatory  Organizatione;  Order 
Approving  a  Propoaed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  To  Na  Pre-Opening 
Application  Rule 

March  31, 1993. 

On  January  6, 1993,  the  New  York 
Stock  Exchange.  Inc.  (“NYSE”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  (File  No.  SR- 
NYSE-93-01)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”).*  The  purpose  of  the 
proposal  is  to  conform  the  NYSE’s  pre- 
ops^g  application  rule  with  the  ITS 
pre-opening  application  rule.’  Notice  of 
the  proposal  appeared  in  the  Federal 
Regislwr  on  Fahruary  24, 1993.’  The 
Commission  receiv^  no  comments  on 
the  proposal.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposal. 


>  IS  U.S.C  rsafbXi). 

■Tba  rrs  it  a  Nadonal  Markat  SyMam  (‘  NMS") 
plan  approvad  by  dw  Coauniaaion  purauaat  to 
aactlon  llA  of  diio  Act  and  Rule  llAaS-a.  Tbs  ITS 
waa  daaignad  to  facilitala  intanaarkal  tradlnf  in 
aoccbange-liatad  equity  aecuiitiao  baaod  on  cunent 
Quotation  infonnatioa  anumatlng  from  dte  Unkad 


L  Description 

'The  proposed  rule  change  amends 
NYSE  Rule  15,  governing  the  pre¬ 
opening  application  in  the  Intermarket 
Trading  System  (‘TTS”),  to  conform  the 
NYSE  pre-opening  application  rule  with 
the  ITS  pre-opening  application  rule.^ 
Recently,  the  Commission  approved  an 
amendment  to  the  ITS  pre-opening 
application  rule.’  The  NYSE’s  proposal 
would  adopt  the  model  ITS  rule. 

The  proposed  rule  change  amends  the 
NYSE’s  pre-opening  rule  to  clarify  the 
use  of  a  cancellation  notification 
(designated  as  “CXL”)  sent  after  a  pre¬ 
opening  notification.’  Under  the 
propos^  rule  change,  a  cancellation 
notification  will  have  the  efiect  of 
indicating  that  the  security  will  open 
within  the  applicable  price  change.’ 


markets.  SacuiitiM  Exchange  Act  Raleasa  No.  19456 
Oanuary  27, 1963),  48  FR  4938. 

Partidpants  to  the  ITS  Plan  Induda  the  American 
Stock  Exdianga.  Inc.  (“AMEX"),  the  Boston  Stock 
Exchange,  Inc.  (“BSE"),  dm  Chicago  Board  Options 
Exchanga,  Inc.  (“CBOE”).  the  Cincinnati  Stock 
Exchange,  Inc.  (“CSE").  tha  Midweat  Stock 
Exchange,  Inc.  (“MSE").  tha  National  Aasodation  of 
Securities  Dealers,  Inc.  ("NASD"),  tha  NYSE,  tite 
Padfic  Stock  Exchange,  bta  (‘TSF*)  and  tbe 
Philadelphia  Stock  Exchange,  Inc.  ("PHLX"). 

*  Sacuritias  Exchanga  Act  Release  No.  31880 
(February  17, 1993),  M  FR  11278. 

*  NYSE  Rule  19  contains  basic  definitions 
pertaining  to  ITS,  prascribea  tha  transactions  that 
may  ba  eSectad  through  ITS  and  tha  pricing  of 
comments  to  trade,  and  spadfiaa  tha  procedures 
pertaining  to  the  pre-opening  application. 

*  Saa  Sacuritias  Exchanga  Ad  Release  No.  31970 
(March  9, 1993),  98  FR  14227. 

*Tha  pra-opaning  rule  piascribaa  that  if  a  NYSE 
specialist  antidpatas  that  tits  opening  transaction  in 
tlM  stock  will  bo  at  a  {nice  that  rapresants  a  dumge 
from  tha  security's  previous  day's  consolidated 
dosing  prica  by  more  than  tha  "applicahla  price 
change,"  the  specialist  shall  notifr  other  p^dpant 
markets  by  sanding  a  pre-opening  notification 
throu^  ITS.  See  ITS  Plan,  Section  7(a).  Saa  also 
infra  note  7. 

Tha  pra-opaning  rule  also  appliao  whanevar  an 
“indication  of  intorast"  is  sent  to  the  CTA  plan 
procassor  prior  to  tha  reopening  of  trading  of  an  ITS 
security  foUovdng  a  trading  halt  evon  if  die 
antidpatad  prica  is  not  graatar  than  dm  applicable 
prioo  change.  Saa  ITS  nart  Section  7(a).  Sm  also 
Sacuritiaa  Exchange  Ad  Rdaasa  No.  27472 
(Novamber  24. 1989),  94  FR  49829. 

'The  ITS  rulaa  define  “applicable  prica  changas" 


Security 

Consolidated 
cloaiag  pries 

^pUcabla 
pries  changa 
{aaocethaa) 

Network  A  „.. 

.  UndarSlS - 

V8  point 

819  or  ovar* 

V(i  point 

*  If  tha  previous  din's  conaoHdated  closing  price 
of  a  Natw^  A  ali^bla  sacnrtty  aaccaaM  8100 
and  tha  security  doaa  not  uadania  an  individual 
stock  option  contiad  Ustad  aid  cunendy  trading 
on  a  national  sacuritiaa  arrhinfa,  Ws  applicable 
price  rhanga  Is  one  point 
ITS  FtMTSactioa  7(a). 
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The  proposed  rule  change  applies  to 
the  situation  where  a  spedidist  nas  sent 
a  cancellation  notification  foUoedng  the 
initial  pre-op«iing  notification,  and 
subsequently  receives  additional  ordm 
indicating  t^  security  edll  open  within 
the  price  rai^  of  the  original  pre¬ 
opening  notification.  Under  the  current 
pre-opening  rule,  a  canceiiation 
notification  represents  that  the 
specialist  will  open  the  security  within 
the  applicable  price  change,  but  outside 
the  price  range  of  the  original  pre¬ 
opening  application. 

For  example,  a  specialist  sends  out  a 
pre-opening  notification  of  30-30V^  for 
a  stock  that  closed  at  30.  Subsequent  to 
sending  out  the  notification,  the 
specialist  receives  sell  orders  indicating 
that  the  stock  will  be  opened  at  20’’/%. 

The  specialist  then  sends  out  a 
cancellation  notification — ^which,  by 
definition,  means  that  the  stock  will 
open  at  29^4  or  ZO'/k.  The  specialist 
then  receives  more  buy  orders  end 
opens  the  stock  at  30,  which  is  outside 
the  29V4  or  ZO'A  prices.  The  pre¬ 
opening  rule  does  not  cnurently  address 
t^  situation. 

As  revised,  the  CXL  notification 
procedure  would  operate  as  follows: 

The  CTA  close  in  a  stocdc  is  30.  A  pre- 
openins  notificaticm  is  sent  with  any 
one  of  tne  following  price  ranges:  30- 
SO’.^;  30\^0<V%:  or  30V4-30V4.  It  is 
then  determined  that  the  stock  will 
open  at  29V4  at  29'/%  and  the  specialist 
sends  a  cancellation  notification.  If  it  is 
subsequently  determined  that  stock  will 
open  at  30. 30V%,  or  30V4.  under  the 
proposed  rule  diange  the  specialist 
would  not  be  requi^  to  reindicate  the 
stcxdc. 

n.  Discnission 

The  Commissi  cm  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Ac:t,  in  particular, 
with  sections  6fb)(5)  and  llA(a)(l)(C)(ii) 
and  (D).  Section  6(b)(S}  of  the  Act 
requires  that  the  rulM  of  an  exchange  be 
designed  to  promote  fost  and  equitable 
principles  of  trade,  and  to  remove 
impecliments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  NMS.  Secticm  llA(a)(l)  (C)(li)  and 
(D)  establish  the  NMS  goals  to  provide 
for  fair  competiticm  among  the  ITS 
participants  and  their  members,  and  the 
linking  of  all  nuirkets  for  qualified 
secnuifies  through  communications  and 
data  processing  fedlitiee  which  foster 
efficiency,  enhance  competition, 
increase  the  Informaticm  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors  orders,  and 
contribute  to  the  best  executicm  of  sucdi 
orders. 

The  pre-opening  ^)pUcaticm  enables  a 
NYSE  specialist  urao  wishes  to  open  his 
or  her  mariwt  in  an  ITS  security  to 


obtain  any  pre-opening  interest  in  that 
security  of  other  maricst-markers 
registered  in  that  security  in  other 
participant  markets.  This  enables  ITS 
market  makers  to  participate  as  either 
principal  or  as  agent  in  the  caning 
transaciion  in  a  security  in  another 
participant  market,  anci  thus,  enables 
executicm  of  limited  price  orders  that 
may  otherwise  go  unexecnited.  The 
instant  filing  should  prevent  cx>nfusicm 
in  the  pre-opening  prcx»ss  by  clarifying 
the  use  of  a  cancellation  notification 
sent  after  a  pre-opening  notific:ation. 

m.  Conclusion 

For  the  foregoing  reasons,  the 
Commissicm  ^ds  that  the  proposed 
rule  is  consistent  urith  the  Aci  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NYSE  and,  in 
particular,  sec^tions  6(b)(5)  and 
llA(a)(l)(CKu}  and  (D)  of  the  Act. 

It  is  therefore  ordered,  Pursuant  to 
secilon  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be.  and  her^y  is, 
approvecL 

For  the  CcaiumMlon.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  C7R  200.30-3(aKl2). 

Margaret  EL  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-8028  FUed  4-6-03;  6:46  am) 

■at  sea  ocxx  sms-si-m 


[Reiease  No.  34-42084;  FNe  No.  8R-4’HU(- 
92-32] 

SeH-R«Bulaiory  Organirailona;  Notice 
of  Proposed  Rule  Change  by  the 
PhliacMphle  Stock  Exchange,  Inc. 
Relating  To  Ita  Pre-Opening 
AppUcetlon  Rule 

March  31, 1993. 

On  November  13. 1992,  the 
Philadelphia  Stexk  Exchange,  Inc:. 
CTHLX")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
PHLX-92-32)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Art”).*  The  purpose  of  the 
proposal  Is  to  conform  the  PHLX’s  pre¬ 
opening  applicatiem  rule  with  the  IIS 
pre-op«iing  application  rule.*  Notice  of 
the  propoam  appeared  in  the  Federal 
Sagister  on  Feomary  24. 1993.*  The 
Commissicm  raceiv^  no  comments  on 
the  proposal  For  tha  reasons  discussed 
below,  the  Commission  is  ^proving  the 
propcMsl. 

L  Deacriptioa 

The  proposed  rule  change  amends 
PHLX  Rule  2001,  govoning  the  pre¬ 
opening  application  in  the  Intarmaiket 


MSU.S.a7a4(bKl). 


Trading  System  ("ITS”),  to  conform  the 
PHlJ^re-opening  application  rule  with 
the  ITS  pre-opening  application  rule.* 
Recently,  the  Commissicm  approved  an 
amendment  to  the  ITS  pre-opening 
applicxition  rule.*  The  PHLX’s  proposal 
would  adopt  the  mcxlel  ITS  rule. 

The  proposed  rule  change  amends  the 
PHLX’s  pre-opening  rule  to  clarify  the 
use  of  a  cancellaticm  notification 
(designated  as  “CXL")  sent  after  a  pre¬ 
opening  notification.*  Under  the 
proposed  rule  change,  a  cancellation 
notification  will  have  the  effect  of 
indicating  that  the  secnirity  will  open 
within  the  applicable  price  change.' 


*  Tha  ITS  ia  a  National  Markat  System  ("NMS") 
plan  approved  by  tha  Commitaloo  pursuant  to 
Section  llA  of  tte  Act  and  Rule  llAa3-2.  The  ITS 
was  dasignad  to  tKiHtata  inlannarkat  trading  in 
axchanga-Ustad  equity  sacuritias  based  on  current 
quotation  Information  emanating  from  the  linked 
markets.  Securities  Rxrhange  Act  Felaasa  No.  19456 
(January  27, 19S3).  4S  FR  493S. 

Participants  to  the  ITS  Plan  include  the  Amsrican 
Stock  Exchange.  Inc.  ("AAtEX"),  tha  Boston  Stock 
Exchange,  Inc.  ("BSE"),  tha  Chicago  Board  Options 
Excbai^  Inc.  ("CBOE"),  the  Cindxmati  Stock 
Exchange,  Inc.  (“CSB"),  the  Midwast  Stock 
Kyrhmge,  Inc.  ("MSE").  the  National  Association  of 
Sacuritias  Daalm,  Inc.  ("NASD"),  tha  New  York 
Stock  Exchange,  Inc.  ("NYSE’l.  &e  Pacific  Stock 
Exchange.  Inc.  ("PSr*).  «id  the  PHLX 

*  Securities  Exdianga  Act  Ralaasa  No.  31U1 
(Fabniary  17, 1993),  M  FR  11290. 

*  PHLX  Rule  2001  contains  basic  definitions 
pertaining  to  ITS,  praacribae  the  transactions  that 
may  be  affected  through  ITS  and  tha  pricing  of 
commitments  to  trade,  and  specifies  tha  procedures 
pertainijag  to  tha  pro^pening  application. 

*  Sea  Securities  Exchange  Act  Ralaasa  Na  31970 
(March  0. 1093),  59  FR  14227. 

*  Tha  praHjpening  rule  praacribas  that  if  a  PHLX 
specialist  anticipates  that  tha  opening  transaction  in 
t^  stock  will  be  at  a  pries  that  reprasanu  a  change 
horn  the  security's  pravioas  day’s  consolidated 
closing  price  by  more  than  tha  previous  day's 
consoliutad  closing  price  by  more  than  the 
"applicable  price  change."  the  specialist  shall 
notify  othw  participant  markets  by  sanding  a  pre- 
opening  notification  through  ITS.  Sea  ITS  Plaa 
Section  7(a).  See  also  Infra  note  7. 

The  pie-opening  rulo  also  applies  whenaw  an 
"indicatinn  of  intarast”  is  sent  to  the  CTA  plan 
procasaor  prior  to  tha  reopening  of  trading  of  an  ITS 
security  following  a  trading  halt,  even  if  the 
anticipated  price  is  not  greater  than  tits  applicable 
prion  drnnga.  Sea  ITS  Pl^  Section  7(a).  Sot  also 
Sacuritias  Exchange  Act  ialOTsa  No.  27472 
(Novembar  24. 1999),  54  FR  49929. 

’The  ITS  rulas  dafina  "applicable  pries  changes” 


Security 

CoosoUdatod 
closing  price 

AppUc^ 
P^chaaaa 
[asota  thaa) 

Network  A  — 

.  Under  8tB - 

HpoinL 

Sli  or  ovar*  ..> 

W  poiaL 

Network  B  _.. 

.  UadarSS - 

VkpotaL 

IS  or  ovar  — 

WpotaL 

*  If  tha  previous  day's  cxiosoUdatad  dosing 
prica  of  a  Natwock  A  allglbla  sacuiity 
axcaadad  SlOO  and  tha  sacurlty  doas  not 
undarlia  an  individual  stock  t^tion  contract 
Ustad  and  cuiiantly  trading  on  a  natkmal 
sacuritias  axchanga,  tha  a^iUcabla  prica 
channs  is  on  poinL 
ITS  Plan.  Saction  7(a). 
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The  proposed  rule  change  applies  to 
the  sitviation  where  a  specialist  naa  sent 
a  cancellation  notificauon  following  the 
initial  pre^pening  notification,  and 
subsequently  receives  additional  orders 
indicating  the  security  wrill  open  within 
the  price  range  of  the  original  pre¬ 
opening  notification.  Under  the  current 
pre-opening  rule,  a  cancellation 
notification  represents  that  the 
specialist  urill  open  the  security  within 
the  applicable  price  change,  but  outside 
the  price  range  of  the  original  pre¬ 
opening  application. 

For  example,  a  specialist  sends  out  a 
pre-opening  notification  of  30-30V^  for 
a  sto^  that  closed  at  30.  Subsequent  to 
sending  out  the  notification,  the 
specialist  receives  sell  orders  indicating 
that  the  stock  will  be  opened  at  29%. 

The  specialist  then  sends  out  a 
cancellation  notification — ^which,  by 
definition,  means  that  the  stock  will 
open  at  29V4  or  29%.  The  specialist 
then  receives  more  buy  orders  and 
opens  the  stock  at  30,  which  is  outside 
the  29V4  or  29%  prices.  The  pre¬ 
opening  rule  does  not  currently  address 
tUs  situation. 

As  revised,  the  CXL  notification 
procedure  would  operate  as  follows: 

The  CTA  close  in  a  stock  is  30.  A  pre¬ 
opening  notification  is  sent  vdth  any 
one  of  &e  following  price  ranges:  30- 
30%;  30%-30%;  or,  30y4-30V4.  It  is 
then  determined  that  the  stock  will 
open  at  29V4  or  29%  and  the  specialist 
sends  a  cancellation  notification.  If  it  is 
subsequently  determined  that  stock  will 
open  at  30, 30%,  or  30y4,  imder  the 
proposed  rule  change  the  specialist 
would  not  be  requi^  to  reindicate  the 
stock. 

n.  Discussion 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act,  in  particular, 
with  sections  6(b)(5)  and  llA(a)  (C)(ii) 
and  p).  Section  6(b)(5)  of  the  Act 
requires  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  NMS.  Section  llA(a)(l)  (C)(ii)  and 
P).  Section  6(b)(5)  of  the  Act  requires 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  eqiiitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fiee  and  open  market 
and  a  NMS.  Section  llA(a)(2)  (C)(ii)  and 


P)  establish  the  NMS  goals  to  provide 
for  fair  competition  umcaag  the  ITS 

S^dng  of  all  maricets  for  qualified 
securities  through  communications  and 
data  processing  facilities  which  foetm 
efficiency,  enh^ce  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  inveatms,  facilitate 
the  ofCaetting  of  investora  orders,  and 
contribute  to  the  best  execution  of  such 
orders. 

The  pre-opening  application  enables  a 
PHLX  specialist  who  wishes  to  open  his 
or  her  market  in  an  ITS  security  to 
obtain  any  pre-opening  interert  in  that 
security  of  other  maricet-markers 
registered  in  that  security  in  other 
participant  markets.  This  enables  ITS 
market  makers  to  participate  as  either 
principal  or  as  agent  in  the  opening 
transaction  in  a  security  in  another 
participant  market,  and  thus,  enables 
execution  of  limited  price  orders  that 
may  otherwise  go  unexecuted.  The 
instant  filing  should  prevent  confusion 
in  the  pre-opening  process  by  clarifying 
the  use  of  a  cancellation  notification 
sent  after  a  pre-opening  notification. 

in.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  ^ds  that  the  proposed 
rule  is  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  PHLX  and,  in 
particular,  sections  6(b)(5)  and  llA(a)(l) 
(C)(ii)  and  (D)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3(>-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-8029  Filed  4-6-93;  8:45  ami  - 
■HOJNQ  COOC  SOIO-OI-M 

[Invatmut  Company  Act  Ralaaaa  No. 
19374;  •12-4256] 

ConiMcticul  Mutual  Invaatmant 
Accounts,  Inc.,  at  al.;  Notice  of 
Application. 

March  31. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APFUCANTt:  Coimecticut  Mutual 
Investment  Accounts,  Inc.  (the  "Ftmd") 
and  G.R.  Phelps  k  Co.,  Inc.  ("Phelps  k 
Co."). 

RELEVANT  1940  ACT  SECTIONS: 

Conditional  order  requested  under 
section  6(c)  for  exemption  from  the 
provisions  of  sections  2(a)(32).  2(a)(35). 
22(c).  and  22(d)  of  the  Act  and  rule  22c- 
1  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  to  permit  them 
to  impose  a  contingent  deferred  sales 
charge  ("CDSC")  on  the  redemption  of 
certain  shares  acquired  through 
purchases  of  $500,000  or  more,  and  to 
waive  the  CDSC  under  certain  specified 
instances. 

FMJNQ  DATES:  The  application  was  filed 
on  January  22, 1993  and  amended  on 
March  24, 1993  and  March  30, 1993. 
HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  vdll  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  ffie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ffie  SEC  by  5:30  p.m.  on 
April  26, 1993,  and  should 
accompanied  by  proof  of  service  on 
applicants,  in  tne  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  E)C  20549. 
Applicants:  Connecticut  Mutual 
Investment  Accounts,  Inc.,  140  Garden 
Street,  Hartford,  Connecticut  06154; 

G.R.  Phelps  k  Co.,  Inc.,  10  State  House 
Square.  Hartford.  Connecticut  06154. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Staff  Attorney,  at  (202) 
272-7648,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
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SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Fund,  a  Maryland  corporation, 
is  registered  under  the  Act  as  a 
diversified,  open-end,  management 
investment  company.'  The  F\md  offers 
five  separate  classes  of  shares  relating  to 
the  following  five  series  (the 
“Accounts"):  Connecticut  Mutual 
Liquid  Account  (the  “Liquid  Account"), 
Connecticut  Mutual  Government 
Sacurities  Account  (the  “Government 
Securities  Accoimt”),  Connecticut 
Mutual  Income  Accoimt  (the  “Income 
Account"),  Coimecticut  Mutual  Total 
Retiim  Account  (the  “Total  Return 
Account"),  and  the  Connecticut  Mutual 
Growth  Accoimt  (the  “Growth 
Account”).  Phelps  &  Co.,  an  indirect 
subsidiary  of  Connecticut  Mutual  Life 
Insurance  Company,  serves  as  the 
investment  adviser  and  exclusive 
distributor  of  shares  of  the  Accounts. 

2.  Applicants  request  exemptive  relief 
on  behalf  of  themselves,  the  Accounts, 
and  any  existing  or  future  registered 
investment  companies  or  existing  or 
future  series  thereof  which  may  become 
a  member  of  the  Fund’s  “group  of 
investment  companies,"  as  defined  in 
rule  lla-3  under  the  Act,  the  shares  of 
which  will  be  distributed  on 
substantially  the  same  basis  as  those  of 
the  Accounts.* 

3.  Each  of  the  Accounts  currently 
offers  its  shares  daily  to  the  public  at  net 
asset  value  plus,  except  for  tne  Liquid 
Account,  a  ^nt-end  sales  charge  that 
decreases  as  the  aggregate  dollar 
invested  increases.  The  Government 
Securities  Account,  the  Income 
Account,  the  Total  Return  Account  and 
the  Growth  Account  are  collectively 
referred  to  as  the  “Sales  Load 
Accoimts."  The  Liquid  Account  has 
adopted  a  distribution  financing  plan 
pursuant  to  rule  12b-l  under  the  Act, 
which  provides  for  distribution 
assistance  payments  to  Phelps  &  Co. 
based  on  a  percentage  of  the  average 
daily  net  assets  of  the  Liquid  Account. 

4.  Applications  propose  to  eliminate 
the  fiont-end  sales  load,  and  impose  a 
CDSC,  on  purchases  of  the  Accoimts’ 


•  The  Fund  was  established  on  December  9, 1981 
by  Connecticut  Mutual  Lila  Insurance  Company  as 
the  Connecticut  Mutual  Liquid  Account 

*  There  currently  are  no  other  investment 
companies  in  the  Ftmd's  group  of  investment 
companies.  Any  addittona)  series  or  future 
legistared  investment  companies  or  series  thereof 
th^  in  the  future  rely  on  the  requested  exemption 
will  impose  a  CDSC  in  accordance  with  the 
representations  and  the  condition  in  the 
application. 


shares  in  amounts  of  $500,000  or  more. 
An  investor  may  purdiase  $500,000  or 
more  of  Account  shares  (whether  in  one 
or  more  than  one  Account)  at  the  same 
time  or  the  investor  may  sign  a 
statement  of  intention  to  purchase 
$500,000  worth  of  Account  shares  over 
the  course  of  13  months.  For  the 
purpose  of  determining  which  shares 
are  subject  to  the  CDSC,  the  shares  will 
be  accounted  for  on  an  Account-by- 
Account  basis,  each  share  being 
desimated  as  subject  to  the  CDSC. 

5. ^e  CDSC  will  not  apply  to  the 
Liouid  Account  and  will  to  imposed 
only  on  shares  of  the  Sales  Load 
Accounts  redeemed  within  a  period  of 
12  months  commencing  after  the  end  of 
the  calendar  month  in  which  the 
purchase  order  was  accepted  (the 
“CDSC  period”).  ’The  amount  of  the 
CDSC  to  be  imposed  at  any  time  during 
the  CDSC  period  will  be  equal  to  1%  of 
the  lesser  of  (i)  the  net  asset  value  of  the 
redeemed  shares  at  the  time  of 
purchase,  or  (ii)  the  net  asset  value  of 
the  redeemed  shares  at  the  time  of 
redemption. 

6.  The  Fund  reserves  the  right  to 
reduce  or  raise  the  CDSC  amount  and/ 
or  the  CDSC  period  in  the  future. 
However,  any  such  change  will  be 
disclosed  in  the  Fund’s  prospectus  and 
will  not  affect  shares  ali^dy  issued, 
unless  such  change  results  in  terms 
more  favorable  to  shareholders.  In 
addition,  no  CDSC  will  be  imposed  on 
any  shares  issued  prior  to  the  date  of  the 
order  granting  exemptive  relief. 

7.  No  CDSC  will  be  imposed  at 
redemption  on  (a)  amounts  attributable 
to  increases  in  the  vedue  of  the 
shareholder’s  account  due  to  capital 
appreciation,  (b)  shares  purcha^ 
through  the  reinvestment  of  dividends 
or  capital  gain  distributions,  or  (c) 
shares  held  for  more  than  the  CDSC 
period.  In  determining  whether  a  CDSC 
is  applicable,  it  will  be  assumed  that  a 
redemption  is  made  first  of  shares  not 
subject  to  the  CDSC,  and  then  other 
shares  in  the  order  of  purchase, 
resulting  in  the  lowest  CDSC  being 
imposed  at  the  time  of  redemption. 

8.  No  CDSC  will  be  imposed  upon 
exchanges  of  shares  of  an  Account 
subject  to  a  CDSC  for  shares  of  another 
Account.  However,  if  the  shares 
acquired  by  such  exchanges  are  * 
redeemed  within  12  months  of  the  end 
of  the  calendar  month  of  the  initial 
purchase  of  the  exchanged  shares,  the 
CDSC  will  apply  to  the  acquired  shares 
being  redeemed  Applicants  currently, 
and  in  the  future,  will  comply  at  all 
times  with  the  requirements  of  rule 
lla-3  under  the  Act. 

9.  Shares  on  which  a  CDSC  was  paid 
at  the  time  of  redemption  and  which  are 


subsequently  reinvested  in  the  same 
Accoimt  within  30  days  will  be  credited 
with  payment  of  the  Q)SC  on  such 
reinvestment,  if  identified  by  the 
shareholder  at  the  time  of  reinvestment. 
'The  CDSC  credit  will  be  in  the  form  of 
a  reimbursement  by  Phelps  k  Co.  of  the 
CDSC  paid  at  the  time  of  redemption. 
Upon  reinvestment,  shareholders  will 
not  be  credited  with  the  time  they  held 
their  original  shares.  In  the  event  the 
reinvestment  credit  period  is  shortened 
with  respect  to  any  Account,  a 
shareholder  who  redeemed  prior  to  the 
time  the  period  was  shortened  vdll  be 
allowed  reinvestment  credit  for  the 
longer  reinvestment  period  in  effect  at 
the  time  of  the  redemption. 

10.  Applicants  request  the  ability  to 
waive  the  CDSC  in  the  case  of 
redemptions  of  shares  made:  (a)  By  the 
estate  of  the  shareholder;  (b)  upon  the 
disability  of  the  shareholder,  as  defined 
in  section  72(m)(7)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
“Code");  (c)  for  retirement  distributions 
or  loans  to  participants  or  beneficiaries 
from  retirement  plans  qualified  under 
sections  401(a)  or  403(bJ(7)  of  the  Code 
or  from  IRAs,  deferred  compensation 
plans  created  under  section  457  of  the 
Code,  or  other  employee  benefit  plans; 

(d)  as  tax-fiee  returns  of  excess 
contributions  to  such  retirement  or 
employee  benefit  plans;  (e)  in  whole  or 
in  part,  in  connection  with  shares  sold 
to  any  state,  county,  or  city,  or  any 
instrumentality,  department,  authority, 
or  agency  thereof,  that  is  prohibited  by 
applicable  investment  laws  fiom  paying 
a  sales  charge  or  commission  in 
connection  with  the  purchase  of  shares 
of  any  registered  investment 
management  company;  (f)  in  connection 
with  the  redemption  of  shares  of  any 
fund  or  series  t^t  is  combined  with 
another  investment  company,  or  the 
combination  of  two  or  more  series  of  the 
same  fund,  by  virtue  of  a  merger, 
acquisition,  or  similar  reorganization 
transaction;  (g)  in  connection  with  the 
Fund’s  right  to  redeem  or  liquidate  an 
account  that  holds  less  than  a  certain 
minimum  number  or  dollar  amount  of 
shares,  as  may  be  described  in  the 
Fund’s  prospectus;  (h)  in  connection 
with  automatic  redemptions  pursuant  to 
the  Fund’s  systematic  withdrawal  plan, 
as  described  in  the  Fund’s  prospectus, 
but  limited  to  no  more  than  12%  of  the 
original  account  value  annually;  (i)  as 
involuntary  redemptions  of  sh^s  by 
operation  of  law  or  under  procedures  set 
forth  in  the  Fund’s  Articles  of 
Incorporation  or  as  adopted  by  the 
board  of  directors  of  the  Fund;  (j)  by 
directors  of  the  Fund;  (k)  by  NASD 
registered  representatives  whose 
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employer  consents  to  such  purchases 
and  by  the  spouses  and  immediate 
family  members  of  such  representatives; 
(1)  by  employee  benefit  plans  sponsored 
by  Phelps  k  Co.  and  its  affiliated 
ccnnpanies;  and  (m)  by  one  m  more 
members  of  a  group  of  at  least  1,000 
perscms  (and  pers<Hi8  who  are  retirees 
from  such  group)  engaged  in  a  common 
business,  profesaon,  civic  or  charitable 
endeavor,  or  other  activity,  and  the 
spouses  and  immediate  family  members 
of  such  persons,  pursuant  to  a  maiheting 
program  between  Phelps  k  Co.  and  such 
group.  If  the  Accounts  waive  the  CDSC, 
such  waiver  will  be  uniformly  applied 
to  all  shares  in  the  specified  category.  If 
the  board  of  directors,  on  b^alf  of  an 
Account  that  has  been  waiving  its 
CDSC,  determines  not  to  waive  such 
CDSC  any  longer,  the  disclosure  in  that 
Accoimt’s  prospectus  will  be 
appropriately  revised  and  such 
revocation  of  waiver  will  be  applied 
only  to  shares  purchased  after  me  date 
of  such  revisirm. 

Applicants’  Condition 

If  the  requested  order  for  exemption  is 
granted,  applicants  expressly  agree  to 
comply  with  the  provisions  of  {^oposed 
nile  6c-10  under  the  Act.  Investment 
Company  Act  Release  Na  16610  (Nov. 

2. 1988),  as  such  rule  is  currently 
propos^  and  as  it  may  be  reproposed, 
adopted  or  amended. 

For  the  SEC,  by  the  Dlviskm  of  Investment 
Management,  under  delegated  euthority. 
Moigtral  H.  McFeriand. 

Deputy  Sectelory. 

(FR  Doc  93-8031  Filed  4-6-03: 8:45  am] 
saijNO  cooc  tete-ot-M 


DEPARTMENT  OF  STATE 

[PubUc  Notice  1785;  Delegation  of  Authority 
No.  202] 

Deputy  Secretary  of  State;  Delegation 
of  Authority 

Issued  April  7, 1993. 

Efiective  March  23, 1993. 

1.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  cf 
State,  intruding  the  authority  of  section 
4  of  the  Act  of  May  28. 1949  (22  U.S.C 
2658),  as  amoided.  I  hereby  delegate  to 
the  Deputy  Secretary  of  State  those 
functi(ms  conferred  upon  the  Secretary 
of  State  by  18  U.S.C  981(i)(l).  19  U.S.C. 
1616a(c)(2),  and  21  U.S.C  881(eKl)(E). 
and  similar  statutes  that  may  be 
enacted,  to  approve  the  transfer  of 
forfeited  assets  to  foreign  governments. 

2.  Techniccd  proviatHts.  (a) 
Notwithstanding  this  ddegation  of 
authority,  the  Secretary  of  State  may  at 


any  time  exercise  any  function 
dmegeted  by  this  deleeaticm. 

(b)  Any  act  afiected  by  this  delegation 
shall  be  deemed  to  be  such  act  as 
amended  fiom  time  to  time. 

Dated:  March  23. 1993. 

Wairan  Chiistoidiar, 

Secretary  of  State. 

[FR  Doc  93-8064  Filed  4-6-93;  8:45  am) 
BiusMt  COOC  4no-a«-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietretion 

Advisory  Circular  (AC)  25.773-1,  Pilot 
Compartment  View  O^gn 
Conalderatlona 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTKm:  Notice  of  issuance  of  advisory 
circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Adviscny  Circular  (AQ 

25.773- 1,  Pilot  Compartment  View 
Design  Considerations.  The  AC  provides 
current  guidance  ctmceming  the 
geometric  characteristics  of  the  pilot 
compartment  and  the  properties  of 
transparent  materials  necessary  to 
assure  adequate  visibility  fiom  the  flight 
deck. 

DATES:  Advisory  Qrcular  25.773—1  was 
issued  on  January  8, 1993,  by  the  Acting 
Manager  of  the  iWisport  Airplane 
Directorate.  Aircraft  Certification 
Service,  in  Renton,  Washington. 

HOW  TO  OBTAIN  COPIES:  A  copy  of  AC 

25.773- 1  may  be  obtained  by  writing  to 
the  U.S.  Department  of  Transportation, 
Utilization  and  Storage  Section,  M- 
443.2,  Washington.  DC  20590. 

Issued  in  Rentcm,  Washlagkm,  on  March 
17. 1993. 

Neil  D.  Schalekamp, 

Acting  Manager.  Transport  Airplane 
Directorata,  Aircraft  Certification  Service. 
ANM-100. 

[FP  Doc.  93-8086  Filed  4-6-93;  8:45  am) 
BiUJNO  cooc  4eta-ts-M 


Approval  of  Noise  CompatIblUty 
Program  and  Revisad  Noise  Exposure 
Maps;  Capital  Airport,  Springfield,  NL 

AGBICV:  Federal  Aviation 
Administration,  fXTT. 

ACTION:  Notice. 

SUMMARY:  1110  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Springfield 
Airport  Authority  under  the  provisions 
of  Title  I  of  the  AviaUrm  Safi^  and 


Noise  Abatement  Act  of  1979  (Public 
Law  96-193)  and  14  CFR  part  150. 

These  findings  are  made  in  reco^tion 
of  the  descri^on  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  April  12, 
1991,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Springfield  Airport  Authority  under 
part  150  were  in  compliance  with 
applicable  requirements.  On  March  1, 
1993,  the  Assistant  Administrator  for 
Airports  approved  the  Capital  Airport 
noise  compatibility  program  and 
accepted  tne  revisM  noise  exposure 
maps. 

A  total  of  sixteen  (16)  measures  were 
included  in  Capital  Airport’s 
recommended  program.  Of  these,  three 
are  listed  as  Noise  Abatement  Plan 
Measures,  ten  are  listed  as  Land  Use 
Management  Plan  Measures  and  three 
are  listed  as  Implementation  Plan 
Measures.  The  FAA  has  approved 
foiuteen  (14)  of  these  measures  in  their 
entirety.  One  measure  was  divided  into 
two  sub-sections,  %vith  one  sub-section 
approved  and  the  other  sub-sectirm 
disapproved  pending  submittal  of 
additional  information.  Another 
measure  reouired  no  action,  as  it  was 
withdrawn  by  the  Springfield  Airport 
Authority. 

EFFECTIVE  DATE:  The  efiective  date  of  the 
FAA *8  approval  of  Capital  Airport’s 
noise  compatibility  program  is  March  1. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jerry  R.  Mork,  Federal  Aviation 
Administration,  Great  Lakes  R^on, 
Chicago  Airports  District  Office,  CI& 
ADO-630.5, 2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  60018,  (312)  694- 
7522.  Documents  reflecting  this  FAA 
action  may  be  revised  at  tl^  same 
locatimi. 

SUPPLEMENTARY  INFOmUTION:  This 
notice  aiunounces  that  the  FAA  has 
given  its  approval  to  the  noise 
compatibility  program  and  revised  noise 
exposure  maps  for  Capital  Airpmt, 
effective  March  1, 1993. 

Undw  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatemoit  Act  of  1979 
(hereinafter  referred  to  as  **the  Act*0>  sn 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatiUlity 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  aircort 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  mea  covored  by  the 
noise  exposureonaps.  The  Act  requires 
such  programs  to  be  devekmed  in 
consultation  with  interasted  and 
afiected  parties  including  local 
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communities,  government  agencies, 
ai]^rt  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act.  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedvues  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementi,ig 
action.  A  request  for  Federal  action  or 
approved  to  implement  specific  noise 
compatibility  measiues  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 

*  Approval  does  not  constitute  a 

commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Chicago  Airports 
District  Office  in  Des  Plains.  Illinois. 

The  Springfield  Airport  Authority 


submitted  to  the  FAA  on  May  3, 1989, 
noise  exposure  maps,  descriptions  and 
other  documentation.  This 
documentation  was  produced  diuing 
the  Airport  Noise  Compatibility 
Planning  (Part  150)  Study  at  Capital 
Airport  Irom  September  18, 1987, 
through  December  3, 1992.  The  Capital 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  April 
12. 1991.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  April  24, 1991. 

The  Capital  Airport  study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2002.  The  study  also  contains 
revised  Noise  Exposure  Maps,  labeled 
Noise  Exposure  Map  1991  and  Abated 
Noise  Exposure  Map  1996  replacing  the 
existing  Noise  Exposure  Map  1987  and 
the  5-year  map  ladled  Noise  Exposure 
Map  1992,  respectively.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  program  on  September  3, 1992,  and 
was  required  by  a  provision  of  the  Act 
to  approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period 
would  have  been  deemed  to  be  an 
approval  of  such  program. 

The  program  proposed  by  the 
Springfield  Airport  Authority  contained 
sixteen  (16)  measures  for  noise 
mitigation  on  and  off  Capital  Airport, 
along  with  revised  existing  and  5-year 
noise  exposure  maps.  The  FAA 
completed  its  review  and  determined 
the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied,  and  the  FAA 
has  accepted  the  revised  noise  exposure 
map.  The  overall  program,  therefore, 
was  approved  by  the  Assistant 
Administrator  for  Airports  effective 
March  1, 1993. 

Of  the  sixteen  measures  originally 
submitted,  three  were  listed  as  Noise 
Abatement  Plan  Measures  and  all  were 
approved:  (NA-1)  Preferential 
Utilization  of  Rimway  30  in 
Conjunction  with  the  Extension  of 
Runway  12/30  to  the  Northwest;  (NA- 

2)  Construct  a  Hush  House  Facility  to 
Attenuate  Noise  Levels  by  Aircraft 
Ground  Activity;  and  (NA-3)  Reduction 
in  Departure  Thrust  by  the  Illinois  Air 
National  Guard  183rd  Tactical  Fighter 
Group  Aircraft  (approved  as  a  voluntary 
measure).  Eight  of  the  ten  Land  Use 


Management  Plan  Measures  were 
approved  in  their  entirety:  (LU-1) 
Comprehensive/Master  Plan;  (Ll^2) 
Establish  Airport  Overlay  Zoning;  (LU- 

3)  Capital  Improvement  Program;  (LU- 

4)  Noise  Disclosure  Program;  (LU-5) 
Building  Code;  (LU--8)  Site  Design 
Review;  (LU-9)  Environmental  Project 
Review;  (LU-10)  Federal  Regulations. 
One  measure  (LU-7)  Land  Acquisition- 
Fee  Simple  Purchase  was  divided  into 
two  subsections,  with  one  sub-section 
(LU-7a)  approved:  Northeast  Property 
Acquisition  Map,  Portion  of  Northwest 
Property  Acquisition  Map,  and  Portion 
of  ^uthwest  Property  Acquisition  Map; 
and  the  other  sub-section  disapproved: 
(LU-7b)  Portion  of  the  Northwest 
Property  Acquisition  Map  and  Portion 
of  Southwest  Property  Acquisition  Map 
(Disapproved  pending  submittal  of 
additional  information  by  the  Airport 
Authority).  One  measure  required  no 
action  as  it  was  withdrawn  by  the 
Springfield  Airport  Authority:  (LU-6) 
Sound  Insulation.  All  three  of  the 
Implementation  Plan  Measures  were 
approved  in  their  original  form:  (IM-1) 
Noise  Monitoring  and  Contour 
Updating;  (IM-2)  Noise  Complaint 
Response;  and  (IM-3)  Plan  Review  and 
Evaluation; 

The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and 
documents  which  comprised  the 
submittal  to  FAA  are  available  for 
review  at  the  following  locations: 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room 
615,  Washington,  DC  20591 
Federal  Aviation  Administration,  Great 
Lakes  Region,  2300  East  Devon 
Avenue,  room  261,  Des  Plaines, 
Illinois  60018 

Federal  Aviation  Administration, 
Chicago  Airports  District  Office.  Great 
Lakes  Region,  2300  East  Devon 
Avenue,  room  260  Des  Plaines. 

Illinois  60018 

Springfield  Airport  Authority,  Capital 
Airport,  Airport  Authority  Office, 
Second  Floor,  Springfield,  Illinois 
62607 

Division  of  Aeronautics,  Illinois 
Department  of  Transportation,  Capital 
Airport,  Springfield,  Illinois  62706 
Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Des  Plaines,  Illinois,  March  23, 
1993. 

Louis  H.  Yates, 

Manager,  Chicago  Airports  District  Office, 
Great  Lakes  Region. 

(FR  Doe  93-8087  Filed  4-6-93;  8:45  am] 
WUJNQ  cooe  4S10-1S-M 
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Right  Service  Station  el  Crescent  City, 
CA;  Closure 

Notice  is  hereby  given  that  on  Mardli. 

12. 1993.  the  Flight  Service  Station  at 
Crescent  Qty.  CeJifomia,  closed. 

Services  to  the  general  aviation  public 
of  Crescent  City,  formeiiy  provided  by 
this  office,  are  being  provided  by  the 
Automated  Flight  S^ioe  Station  in 
Oakland.  California.  Hiis  information 
will  be  reflected  in  the  next  issue  of  the 
FAA  Organization  Statement. 

(Sec.  313(a).  72  Stat  752: 40  U.S.C  1354) 
Issued  in  Lawndale,  California,  on  March 

25. 1993. 

Famty  Kivera, 

Acting  Begional  Administrator,  Westem- 
Paci^R^on. 

(FR  Doc.  93-8099  Piled  4-6-93;  8:45  «n) 
BHJJNQ  cooc  sate-tS-M 

Right  Service  Station  id  Santa 
Barbara,  CA;  Ctoetae 

Notice  is  hereby  given  that  on  or 
about  March  26, 1993.  the  Flight  Service 
Station  at  Santa  Barbara.  California,  will 
be  closed.  Services  to  the  general 
aviation  public  of  Santa  Barbara, 
formerly  provided  by  this  office,  will  be 
provide  by  the  Automated  Fli^t 
Service  Station  in  Hawthorne, 

(California.  This  information  will  be 
reflected  in  the  next  isstie  of  the  FAA 
Oganization  Statement. 

(Sec.  313(a).  72  StaL  752;  49  U.S.C.  1354) 
Issued  in  Lawndale,  California,  on  March 

25. 1993. 

Fanny  Rivara, 

Acting  Regional  Administrator,  Western- 
Pacific  Regioa. 

|FR  Doc.  93-8088  Filed  4-6-93;  8:45  am) 
HUJNQ  cooe  sata-ts-M 

National  Highway  Traffic  Safety 
Adminiatratlon 

[Docket  No.  93-23;  Nodca  1] 

(Sanaral  Motors;  ftocalpt  of  Petition  for 
Determination  of  inconaaquential 
Noncompllanca 

C^neral  Motors  (C}M)  of  Warren, 
Michigan  has  determined  that  some  of 
its  vefficles  fail  to  comply  with  49  (Tit 
571.115,  “Vehicle  Identification 
Number — Basic  Requirements”  (Federal 
Motor  Vehicle  Safety  Standard  No.  115), 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573.  CM  has 
also  petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.SX1 1381  et  seq.)  on 
the  b^s  that  the  noncompliance  is 


inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  imdar  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (IS  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  |udgement  concerning  the 
merits  of  the  peftition. 

During  the  1993  model  year,  GM 
manufiictured  429  (Zhevroiet  C^amaros 
and  201  Pontiac  Firebirds  that  do  not 
comply  with  the  lettering  height 
requirements  of  Standard  No.  115.  The 
veUde  identificatioo  number  (VIN) 
characters  aa  the  subject  vehicles  are 
3.55  millimeters  (mm)  in  height.  Section 
S4.6  of  StaiKiard  No.  115  requires  that 
"(e]acb  character  in  the  VIN  *  *  *  shall 
have  a  minimiun  height  of  4  mm.” 

GM  supports  its  potion  for 
incxHisequential  noncompliance  with 
the  following: 

Although  tedmically  not  in 
compliance  with  the  4  mm  requirement 
of  FMVSS  115  S4.6,  (GM  believes]  the 
subject  VIN-characters  are  no  less 
legible  than  those  meeting  the  4  mm 
height  requireiDWit.  Cfonsequently,  they 
could  be  dearly  viewed  firun  the 
spedfied  position  by  an  observer 
outside  the  vehide  adjacent  to  the  left 
windshield  pillar.  Thm  engineers 
from  our  Auto  Safety  Engineering  group 
were  able  to  read  without  difitcuhy  the 
subject  VINs  of  18  vehides  selected  at 
random  in  the  field  undw  d^or,  cloudy, 
and  foggy  uveather  conditirms.  None  of 
the  windshields  in  the  survey  was 
cleaned  or  wiped  prica  to  viewing  the 
VINs  checked. 

The  cost  of  windshield  and  VIN  plate 
removal  and  replacement  for  the  1993 
Firebirds  and  (iamaros  is  currently 
estimated  at  about  $300  )>er  vehicle.  The 
perceived  risk  the  noncompliant  VIN 
format  poses  to  vehide  safety  is  at 
worse  negligible,  and  at  best 
nonexistent.  The  amount  of  customer 
inconvenience,  on  the  other  hand, 
would  be  considerable,  and  not  likely  to 
be  viewed  by  the  customer  as  providing 
a  benefit  commensurate  with  that 
inconvenience. 

In  light  of  these  considerations,  we 
don’t  believe  that  an  agency  ruling 
requiring  recall  and  remedy  of  the 
aff^ed  vehides  would  serve  the  best 
interest  of  the  motoring  public.  GM,  or 
GM’s  customers.  It  would  instead 
impose  a  substantial  burden  of  cost  and 
inconvenience  on  the  manufacturer  and 
the  customer  with  no  demonstrable 
benefit  to  vehide  safety. 

FMVSS  115  spedfies  the  general 
physical  requirements  for  a  VIN  “to 
simplify  veffide  information  retrieval 
and  to  reduce  the  incidMics  of  aeddents 
by  increasing  the  accuracy  and 


efficiency  of  vehide  recall  campaigns.” 
The  reduced  height  of  the  subj^  VIN- 
characters  in  no  way  hinders  or 
compromises  the  adiievemenl  of  this 
purpose.  In  fact,  the  reduced  hei^t 
format  seems  to  enhance  rather  man 
degrade  the  general  legibility  of  the 
subject  VINs.  It  seems  that  the  laser¬ 
etching  software  program  automatically 
provides  more  generous  spadng  and 
broader  individual  strokes  for  3.55  mm 
cheuracters  than  for  those  at  4  mm  in 
order  to  achieve  equivalency  of 
legibility  and  visibility  throughout  the 
character-height  range  for  VIN  plate 
formatting. 

On  the  basis  of  these  observations, 
and  the  absence  of  any  field  reports  or 
complaints  fiom  vehicle  owners,  car 
dealers,  rental  agendas,  the  law 
enforcement  community,  etc.,  Qd  has 
concluded  that  the  subject 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehide  safety,  and 
therefore  requests  that  the  affected 
vehicles  be  exempted  from  the  recall 
and  remedy  provisions  of  section  151  of 
the  Safety  Act. 

Interested  persons  are  invited  to 
submit  writtmi  data,  views,  and 
arguments  on  the  petition  of  GM, 
described  above,  ^mownts  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
dose  of  business  on  the  dosing  date 
indicated  below  will  be  considered.  Hie 
application  and  supporting  materials, 
and  all  comments  received  after  the 
dosing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicate  below. 

Cfomment  closing  date;  May  7, 1993. 

(15  U3.C.  1417;  delegations  of  authority  at 
49  CTR  1.50  and  49  CFR  501.8) 

Issued  on:  April  2. 1993. 

Harry  Feirica, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  93-8092  Filed  4-6-93;  8:45  am) 
sauNO  cooE  4eie-s»-M 
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The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  ootained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

BUREAU  OF  ALCOHOL,  TOBACCO 
AND  FIREARMS 

OMB  Number:  1512-0001. 

Form  Numbers:  ATF  F  1600.1  and 
AFT  F  1600.8. 

Type  ^  Review:  Extension. 

Title:  Requisition  of  Forms  or 
Publications  (AFT  F  1600.1). 
Requisition  for  Firearms/Explosives 
Forms  (ATF  F  1600.8). 

Description:  Forms  are  used  by  the 
general  public  to  request  or  order  forms 
or  publications  from  the  ATF 
Distribution  Center.  These  forms  notify 
AFT  of  the  quantity  required  by  the 
respondent  and  provide  a  guide  as  to 
annual  usage  of  ATF  forms  and 
publications  by  the  general  public. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes,  45  seconds. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
1,725  hours. 

OMB  Number:  1512-0020. 

Form  Number:  ATF  F  9  (5320.9). 
Type  of  Review:  Extension. 

Title:  Application  and  Permit  for 
Permanent  Exportation  of  Firearms  (26 
U.S.C.  chapter  53,  Firearms). 

Description:  This  form  is  used  to 
move  National  Firearms  Act  weapons 
legally  into  export  channels  and  serves 
as  a  vehicle  to  allow  either  the  removal 
of  the  weapon  from  the  National 
Firearms  Registration  and  Transfer 
Record  or  to  the  collection  of  an  excise 
tax.  It  is  used  by  firearms 
manufacturers,  exporters  and  others  to 
obtain  a  benefit  and  by  the  Treasury 
Department  to  determine/collect  taxes. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours,  24  minutes. 


Frequency  of  Response;  Other 
(Optionally.  1-5  years). 

Estimated  Total  Reporting  Burden: 
1,020  hours. 

OMB  Number:  1512-0163. 

Form  Number:  ATF  F  5210.5  (3068). 
Type  of  Review:  Extension. 

Title:  Manufacturer  of  Tobacco 
Products  Monthly  Report. 

Description:  ATF  F  5210.5  (3068) 
documents  a  tobacco  products 
manufacturer’s  accoimting  of  cigars  and 
cigarettes.  The  form  describes  the 
tobacco  products  manufactured,  articles 
produced,  received,  disposed  of  and 
statistical  classes  of  large  cigars.  ATF 
examines  and  verifies  entries  on  these 
reports  so  as  to  identify  imusual 
activities,  errors  and  omissions. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 

113. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Monthly. 
Estimated  Total  Reporting  Burden: 
1,356  hours. 

OMB  Number:  1512-0467. 

Form  Number:  ATF  F  5000.24. 

Type  of  Review:  Extension. 

Title:  ^cise  Tax  Return — ^Alcohol  and 
Tobacco. 

Description:  ATF  Form  5000.24  is 
completed  by  persons  who  owe  tax  on 
distilled  spirits,  beer,  wine,  cigars, 
cigarettes,  cigarette  paper  and  tubes, 
snuff  and  smoking  tobacco  (pipe).  The 
return  is  prescribe  by  law  foi  the 
collection  of  these  taxes.  ATF  uses  the 
form  to  identify  the  taxpayer,  the 
premises  and  period  covered  by  the  tax 
return,  taxpayer's  liability  and 
adjustments  affecting  amount  paid. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
2,033. 

Estimated  Burden  Hours  Per 
Respondent:  42  minutes. 

Frequency  of  Response:  Other  (bi¬ 
monthly). 

Estimated  Total  Reporting  Burden: 
26,615  hours. 

OMB  Number:  1512-0497. 

Form  Number:  ATF  F  5000.25. 

Type  of  Review:  Extension. 

Title:  ^cise  Tax  Retiim — Alcohol  and 
Tobacco  (Puerto  Rico). 

Description:  ATF  Form  5000.25  is 
completed  by  persons  in  Puerto  Rico 
who  ship  alcohol,  tobacco  products  and 
cigarette  papers  and  tubes  to  the  U.S.  for 
consumption  or  sale.  The  return, 
prescribed  by  law,  identifies:  taxpayer, 
tax  liability,  return  period,  type  of 


payment,  adjustments,  and  taxes  for 
carry  over  into  the  Treas\iry  of  Puerto 
Rico. 

Respondent:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

25. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Other  (bi¬ 
monthly). 

Estimated  Tool  Reporting  Burden:  150 
hours. 

Clearaitce  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  93-8032  Filed  4-6-93;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  April  1, 1993. 

The  I)epartment  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  I.nw  96-511,  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

LNTERNAL  REVENUE  SERVICE 

OMB  Number:  1545-0024. 

Form  Number:  IRS  Form  843. 

Type  of  Review:  Revision. 

Title:  Claim  for  Refund  and  Request 
for  Abatement. 

Description:  Internal  Revenue  Code 
(IRC)  sections  6402,  and  §§  301.6404-1, 
and  301.6404-3  of  the  regulations  allow 
for  refunds  of  taxes  (except  income 
taxes)  or  refund,  abatement,  or  credit  of 
interest,  penalties,  and  additions  to  tax 
in  the  event  of  errors  or  certain  actions 
by  the  Internal  Revenue  Service.  Form 
843  is  used  by  taxpayers  to  claim  these 
refunds,  credits,  or  abatements. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit. 
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Non-profit  institutions,  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  688.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 1  hour,  19  minutes. 
Learning  aoout  the  law  or  the  form — 
10  minutes. 

Preparing  the  form — 41  minutes. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 58  minutes. 

Fre^uenqr  of  Response:  On  occasion. 
Estimated  Total  Reporting/  ^ 
Recordkeeping  Burden:  1,001,545  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  93-8033  Piled  4-6-93;  8:45  am] 
BILUNO  cooe  4e30-01-M 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  April  1. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  reqiiirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex. 
1500  Pennsylvania  Avenue,  I^., 
Washington.  DC  20220. 

FINANCIAL  MANAGEMENT  SERVICE 

OMB  Number:  1510-0037. 

Form  Number:  TFS  5135. 

Type  of  Review:  Extension. 

Title:  Voucher  for  Payment  of  Awards. 

Description:  Awards  certified  to 
Treasury  are  paid  annually  as  funds  are 
received  from  foreign  governments. 
Vouchers  are  mailed  to  awardholders  * 
showing  pa)rments  due.  Awardholder 
signs  voucher  certifying  that  he  is 
entitled  to  payment.  Executed  vouchers 
are  used  as  a  basis  for  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,400. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden: 
700  hours. 

OMB  Number:  1510-0042. 


Form  Number:  SF 1055. 

Type  of  Review:  Extension. 

Title:  Claims  Against  the  U.S.  for 
Amounts  Due  in  Case  of  a  Deceased 
Creditor. 

Description:  This  form  is  required  to 
determine  who  is  entitled  to  the  funds 
of  a  deceased  postal  savings  depositor  or 
deceased  awardholder.  The  form 
properly  completed  with  supporting 
documents  enables  this  office  to  decide 
who  is  legally  entitled  to  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 

400  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  handover, 
MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc  93-8034  Filed  4-6-93;  8:45  am) 
BILUNG  CODE  4S1446-M 
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Part  II 

Department  of 
Transportation 

Federal  Aviation  Administration 
14  CFR  Part  11 

Transition  to  an  All  Stage  3  Fleet; 
Addition  to  the  0MB  Control  Number; 
Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart11 

[Docket  No.  27245,  Amendment  No.  11-36] 

Addition  of  the  0MB  Control  Number 
Assigned  for  Information  Collection 
Undw  the  Transition  to  an  All  Stage  3 
Fleet 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adds  to  the 
Federal  Aviation  Regulations  the  Office 
of  Management  and  Budget  (OMB) 
Control  Number  for  annual  progress 
reports  required  to  comply  with  the 
Transition  to  an  All  Stage  3  Fleet 
Operating  in  the  48  Contiguous  United 
States  and  the  District  of  Columbia  rule. 
EFFECTIVE  DATE:  April  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurette  Fisher.  Policy  and  Regulatory 
Division  (AEE-300),  Office  of 
Environment  and  ^ergy.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3561. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
is  amending  its  regulations  to  add  an 
Office,  of  Management  and  Budget 
(OMB)  Control  Number  for  FAR 
§§91.851  through  91.875.  The  reporting 


requirements  of  these  FAR  sections  are 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  The 
Control  Niunber  is  needed  for  annual 
progress  reports  that  are  required  for 
operators  to  comply  with  the  Transition 
to  an  All  Stage  3  Fleet  Operating  in  the 
48  Contiguous  United  States  and  the 
District  of  Columbia  rule. 

Immediate  Adoption 

This  amendment  confirms  that  OMB 
approval  has  been  granted  for  the 
reports  required  under  the  operating 
noise  rules  of  part  91,  and  amends 
§  11.101  to  include  the  OMB  Control 
Number  assigned.  No  changes  have  been 
made  to  the  rule  as  promulgated 
September  25. 1991  (56  FR  48628). 
Accordingly,  it  is  fmmd  that  notice  and 
prior  public  comment  hereon 
unnecessary.  Further,  because  the  first 
reports  were  required  by  February  15, 
1992,  it  is  foimd  that  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

Conclusion 

I  certify  that  this  amendment:  (1)  Is 
not  a  major  rule  imder  Executive  Order 
12291;  (2)  is  not  a  significant  rule,  nor 
does  it  otherwise  require  a  Regulatory 
Evaluation  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 


The  Final  Rule 

Accordingly,  the  FAA  amends  14  CFR 
part  11  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  11— GENERAL  RULE-MAKING 
PROCEDURES 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1341(a),  1343(d), 
1348, 1354(a),  1401  throi^  1405, 1421 
through  1431, 1481,  and  1502;  49  U.S.C 
106(r1. 

2.  In  §  11.101(b),  the  table  is  amended 
by  adding  a  new  entry  immediately 
following  the  entry  “Part  91,  Subpart  E” 
to  read  as  follows: 


S 1 1.101  OMB  Control  Numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 


***** 

(b)*  *  * 

14  CFR  part  or  section  identi¬ 
fied  and  described 

Current 
OMB  control 
No. 

•  •  « 

§§91.851  thru  91.875  . 

•  * 

2120-0553 

•  •  •  •  • 

Issued  in  Washington,  DC  on  March  30 
1993. 

Joseph  M.  Del  Balzo, 

Acting  Administrator. 

IFR  Doc.  93-8085  Filed  4-6-93;  8:45  am) 
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lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Exscutlvs  Orders: 
12842 . 

. 17081 

Proclamation: 

6540 . 

. 17773 

7  CFR 

400 . 

. 17943, 

17944 

1001 . 

. 17946 

1002 . 

. 17946 

1011 . 

. 17947 

Proposed  Rules: 

1413 . 

. 17807 

1785 . 

. 18043 

1786 . 

. 18043 

9  CFR 

Proposed  Rules: 

94 . 

. 17462 

10  CFR 

190 . 

. 17495 

200 . 

. 17327 

202 . 

. 17327 

229 . 

. 17327 

230 . . 

. 17327 

239 . 

. 17327 

240 . 

. 17327 

249 . 

. 17327 

250 . 

. 17327 

259 . 

. 17327 

270 . 

. 17327 

274 . 

. 17327 

Proposed  Rules: 

12 . 

. 17369 

150 . 

. 18057 

IS  CFR 

101 . 

. 17982 

201 . 

. 17982 

Proposed  Rules: 

141 . 

. 17544 

1301 . 

. 17553 

2 . 

. 17321 

72 . 

. 17948 

Proposed  Rules: 

20 . 

. 18049 

11  CFR 

110 . . 

. 17967 

12  CFR 

226 . 

. 17083 

748 . 

. 17491 

791 . 

. 17492 

960 . 

. 17968 

Proposed  Rules: 

327 . 

. 17533 

701 . 

. 17808 

14  CFR 

11 . 

. 18138 

39 . 

. 17972 

71 . 

..17322,  17494 

73 . 

. 17323 

97 . 

..17324,  17325 

Proposed  Rules: 

39 . 

1R0S1, 

18053 

71 . 17541,  17543,  18054, 

18055 

16  CFR 

Proposed  Rules: 
305 . 

. 18056 

17  CFR 

1 . 

. 17495 

30 . 

. 17495 

33 . 

. 17495 

150 . 

. 17973 

180 . 

. 17495 

21  CFR 


Ch.  1 . 17085 

1 . 17085,  17328 

5 . 17091,  17093,  17094, 

17095, 17096, 17105, 17105, 
17341 

12 . 17095 

14 . 17095 

20.. .. . 17096,  17097 

73  . 17506,  17508 

74  . 17098,  17510 

100  . 17096,  17097 

101  . 17085,  17096,  17097, 

17099.17100,17101,17102. 

17103.17104,17328.17341. 

17343 

102  . 17102,  17103 

104  . 17104 

105  . 17096,  17104 

130  . 17103,  17105 

131  . 17105 

133 . 17105 

135.. . . 17103,  17105 

136  . 17103 

137  . 17103 

139 . 17103 

145  . 17103 

146  . 17103 

150 . 17103 

152 . 17103 

155  . 17103 

156  . 17103 

158 . 17103 

160  . 17103 

161  . 17103 

163  . 17103 

164  . 17103 

166. . 17103 

168 . ^7103,  17105 
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169 . . 

172 . 

177  . 

178  . 

186 . 

189 . 

529 . 

558 . 

1308 . 

. 17103 

. . . 17098 

. 17098 

17098,  17512,  17512, 
17513, 17514 

. 17098 

. 17098 

. 17346 

.17515,  17516,  17346 
. 17106 

Proposed  RuIm: 

100 . 

. . 17171 

101 . 

102 . 

135 . 

161 . 

330 . 

358 . 

. . 

.17171,  18057 

. 17171 

. 17172 

. 17171 

. 17553 

. 17554 

24  CFR 

50 . 

574— . 

905. . 

. 17164 

. 17164 

. 17164 

3500 . 

. 17165 

Proposed  RuIm: 

125 . 

576 . 

. . . 17172 

. 17764 

26  CFR 

1 . 

301 . 

.17166,  17775 
.17516,  17517 

Proposed  Rules; 

1 . 

. 17557 

26  CFR 

35  . 

36  . 

. 17520 

17521 

Proposed  RuIm: 

36 . . . 

_ 17558 

29  CFR 

1400 . 

. . 18007 

30CFR 


ProposMi  RuIm: 

935 . 17173.  17372 

950 . 17811 

33CFR 

20- . 17926 

100 . 17525,  18008,  18009 

162 . 17525 

165 . 17525 

PropoMd  RuIm: 

165 . - . 17567 

334 . 17373,  17374 

34  CFR 

377._ . 17308 

PropoMd  RuIm: 

685 . 17472 

36  CFR 

242 . 17776 

PropoMd  RuIm: 

1191 . 17175 

37  CFR 

202 . 17778 

40  CFR 

52 . 17778,  17780,  18010, 

18011 

60  . 18014 

61  . -..18014 

81 . 17783 

122 . 18014 

264  . 18014 

265  . —18014 

403- _ 18014 

707 . 18014 

PropoMd  RuIm; 

Ch.  1 . 18062 

80 . 17175 

238 . 18062 


42  CFR 

413 . 17527 

43  CFR 

PL0  6961 . 18018 

46  CFR 

174 . 17316 

252 . 17346 

47  CFR 

1-.- . 17528 

61 . 17166,  17528 

64 . 17167 

73- . 17786,  17349 

76 . 17530,  17350 

90 . 17787 

PropoMd  RuIm: 

2 . 17180 

61 . 17813 

73 . 17816,  17817,  17818 

80 . - . -17180,  17568 

87 . ...17568 

90 . 17819 

94 . 17568 

97 . - . 17180,  17375 

49  CFR 

1 . 18018 

523 . 18019 

525 . 18019 

533 . 18019 

537 . 18019 

552 . 17787 

821 . 17531 

826 . 17531 

1002 . 17788 

1017 . 17788 

1018..- . 17788 

1312  . 17788 

1313  . 17788 

1314  _ 17788 


PropoMd  Ruloo: 

1039 . 18072 

50  CFR 

17 . 18029,  18035 

100 . - . 17776 

216  . 17789 

217  . 17364 

227 . 17364 

301 . 17791 

611 . . . - . 17462 

658 . 17169 

672 . 17806 

675 . 17366,  17367 

685 . 17462 

PropoMd  RuIm: 

17 . 17376.  18073 

216 . 17569 

226 . - . 17181 

672 . 17193,  17196,  17821  ' 

675 . 17196, 17200,  17821 


LIST  OF  PUBLIC  LAWS 


Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  9ie 
Federal  Register  for  IrKiusion 
in  today’s  List  of  Public 
Laws. 

Last  List  Marcb  31,  1993 


ELECTRONIC  BULLETIN 
BOARD 


Free  Electronic  Bulletin 
Board  Service  for  Public  Law 
Numbers  is  avaHabie  on  202- 
275-1538  or  275-0920. 
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(Credit  card  expiration  dale) 
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’  *  (Signature) 
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Microfiche  Editions  Available... 


Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $353.00 
Six  months:  $176.50 

Code  of  Federal  Regulations: 
Current  year  (as  issued):  $223.00 


Superintendent  of  Documents  Subscriptions  Order  Form 


5348 


□  YES, 


please  send  me  the  following  indicated  subscriptions: 


24x  MICROFICHE  FORMAT: 

_ Federal  Register: 

_  Code  of  Federal  Regulations: 


.  One  year:  $353.00 


.  One  year:  $223.00 


Charge  your  order. 

It’s  easy! 


Charge  orders  may  be  telephoned  to  the  GPO  order 
desk  at  (202)  783-3238  from  8:00  a  m.  to  4:00  p.m 
eastern  time.  Monday-Friday  (e.cept  holidays) 


.  Six  months:  $176.50 


1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  .subject  to  change. 

International  customers  please  add  25%. 

Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

im  Check  payable  to  the  Superintendent  of  Documents 
I  I  GPO  Deposit  Account  I  I  I  1  I  I  1  I  ”  [H 
I  I  VISA  or  MasterCard  Account 


Public  Papers 
of  the 
Presidents 
of  the 

United  States 


Annual  voiuntca  containing  lh«  public  nteaaaget 
and  atatemenla.  news  conferences,  and  other 
selected  papers  released  by  the  While  House. 

Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print. 

Ronald  Reagan  George  Bush 
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